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The  collating  of  this  voliune  iias  made  under  more  than  ordinaiy  diili- 
culty.  Owing  to  the  fact  of  the  occupation  of  the  rooms  of  the  Supreme 
Court,  since  May  1862,  by  vaiious  militaiy  tribunals,  the  records  were 
thrown  into  almost  inextricable  concision;  and  it  took  the  Bepoi'ter 
months  of  labor  to  gather  from  the  disjecta  membra  the  decisions  found 
herein..  This  may  account  for  errors  patent  ou  the  face.  Desirous 
of  expediting  the  work,  he  foi-tunately  met  with  the  long-experienced 
Publisher;  who  had  the  ability  and  taste  to  produce  this,  the  model  law- 
book, in  typogi-aphy,  of  the  day.  The  seventeenth  volume,  embracing 
the  decisions  of  the  Court  rendered  in  1865,  will  follow  shoi-tly.  In  order 
to  more  clearly  elucidate  the  subjects,  the  briefs  of  the  counsel  will  be, 
very  generally,  included. 

It  is  objected  to  by  many  of  our  Juri.sconsults,  that  there  ai*e  too  many 
repetitions  of  the  same  doctrine  in  the  Annual  Reports.  The  Reporter 
has  in  this  respect  no  option.  The  Act  of  1855,  establishing  his  office, 
directs  him  to  report  all  eases  in  which  any  judgment  shall  be  pro- 
nounced, except  such  as  present  only  questions  of  fact,  or  in  which  dam- 
ages may  be  allowed  as  for  a  frivolous  appeal.  Moreover,  we  have  many 
uoWtiat«s  at  our  Bai',  and  copies  of  the  previous  volumes  cannot  be  ob- 
tained,— they  liaving  all  been  destroyed  in  the  conflagration  of  the  State 
House  at  Baton  Rouge  three  ye^irs  ago.  Besides,  decisions  which,  to 
careless  and  unskillful  persons,  appear  only  to  repeat  the  same  sense, 
will  often  exhibit  to  a  more  accurate  examiner  diversities  of  signification; 
or,  at  least,  afford  different  sliades  of  the  same  meaning.  Thus,  at  the 
begining  of  the  present  century  there  ^ere  decided  in  England  no  less 
than  two  millions  of  points  upon  the  Common  Law  alone.  Our  own 
Court  has  given  their  dictum  that  a  single  decision  is  not  conclusive  upon 
any  question  of  law.   (13  An.  345.)     Considering  this,  he  has  elaborated 


the  HjUabuses  more  than  hiw  been  done  heretofore,  or  there  will  bt* 

liny  necessity  for  doing  hereafter. 

He  tenders  his  acknowledgments  to   his  veiy  able  predecessor,   thu 

Honorable  A.  N.  Ooden,  to  whom  he  is  indebted  for  many  courtesies, 
and  who  largely  contributed  to  the  preparation  of  the  cases  piinted  on 

the  first  hundred  pages,  prior  to  the  appointment  of  the  present 


REPORTER. 


New  Obleans,  Apiil,  1866. 


n 


1 


•^^  jrUDGES 


OF  THE 


SUPREME   COURT    OF   LOUISIANA, 


DURING  THE  TIME  OF  THESE  REPORTS. 


Hon.    E.    T.    Merbk^k,    (Jhlef  JuMlce. 


Hon.  a.  M.  Buchanan, 
Hon.  T.  T.  Land, 
Hon.  a.  Voorhies, 
Hon.  a.  DirpFEL, 


A  ssocla  te  Justices, 


Hon.  T.  J.  Semme.%  Attorney  General. 


1 


>,,'.        X 


^ 


TABIE  OF 


y^^ 


.^ 


AS^^PORTED. 


lv 


K 


Ailing  V.  Woodrufif 

Aco8&  V,  Marrero 

Aldige  &  Co.  v,  Knox  &  Pngh  et 

als 

Abat  &  GenereB  v.  HaiTis 

Alexander  v.  9th  District  School 

Directors 

Alleman  v.  Bergeron 

Andrews  v.  Crandell,  Sh'ff  et  al. 
Austin  &  Mc Williams  v,  Moore. 
Amonett,  Ex'r,  v.  Amis  et  al . . . 

Alderson  v.  Sparrow 

Alexander  v.  Gusman 

Adle  et  als.  v,  Pmdhomme  and 

wife 

Amacker  v.  Smith,  Harris  &  Co. 

Allen  V.  Bodgers 

Abrams  v.  Jay 

Allen,  Cari^enter  v 

Bouchereau,  Mrs.  LeBlanc  t; . . . 

Bullitt  V.  Stewart 

Bachemin  v.  Schexnaydre,  Wid- 
ow   

Bach  V.  Syndic  of  Miller 

Broneau  v.  Hanghton  et  al 

Bell  V.  Lacy  &  Co 

Belleville  Iron  Works  Co.  v.  Its 
Creditors 

Blanchin  k  Giraud,  Martin  et 
al.  V 

Bamabe,  Widow,  v.  Mrs.  Snaer 
et  ux 

Bidlard,  Gause  v 

Bonrg,  Sh'fif,  et  aL,  Connelly  v.. 

Brown,  Curator,  et  al.,  Cole- 
man V 

Board  of  Levee  Commissioners 
V,  Marks 

Barrow  v.  Miller  et  als 

Board  of  Levee  Commissioners, 
Templeton  v 

Breaux  et  al.,  Haynes  v 

Breaux,  Jr.,  v.  LeBlanc,  AdmV. 

Baham  v.  Langfield  et'al 

Brent  et  als.  v.  Shouse  et  al . .  . . 

Blossman  ot  als.  v.  Hooper  et 
als 

Bourgeois  et  als. ,  0£fut  v 

Blanchard,  Sheriff,  et  al. ,  Lan- 
dry V 

B 


6  Bourg,  Sheriff,  et  als.,  Wallis  v.  176 
136  Borland,  Holland  v 186 

Boissac  V  Downs 187 

180  Bergeron,  Alleman  v 191 

183  Burhngame,  Looram  v 199 

Bennett  &  Sprague,  Steinspring 

191         et  al.  V 201 

191  BjTme,  Jones  v 202 

208  Brown,  Adm*r,  v.  Sadler 206 

218  Bouligny  v.  Mrs.  Fortior  et  ux 

225         etals 20i* 

227  Blanchin  et  al,  Martin  et  al.  v..  237 
251  Blaney,  Mrs.,  etals.,  Carmeuar.  245 

BeiTy  V.  Manx '. .  249 

343  Bingaman  r.  Cocks  et  als 249 

361  Barbet  r.  Roth 271 

372  Barelli  v.  Delassus  et  als 280 

373  Babin  et  al. ,  Widow  Collins  v . .  290 
435  Bertant  et  als. ,  LeBlanc  v 294 

Beard  et  als. ,  Nelson  v 303 

11  Bartington,  Adm'r,   v.  Bradley 
22         et  al 310 

Britton,  Jones  v 320 

32  Bamer  v.  Gordon 324 

44  Bennett    &   Addison,   McClen- 

47         don  V 335 

51  Beard  et  aLs.,  N.   O.    Canal  & 

Banking  Co.  v 345 

77  Bonvillain     v.    Bourg,    Sheriff, 

et  aJ 363 

83  Boll  &  Haggerty  ct  als. ,   Mrs. 

Roubien  v 369 

84  Barelli  et  al.,  Roselius  et  al.  v. .  380 

107  Bonham  et  al.,  Phillips  v 387 

108  Bard  et  al.,  Perkfns  v , . .  443 

Bossiere,  Kennedy  v 445 

110  Bossiere  and  Wife  v.  Kennedy 

and  Sheriff 445 

112 

114  Commercial  Ins,   Co.   of  Ohio, 

England  v 5 

117  Cougot  i>.  New  Orleans 21 

142  Curicn  et  als.  r.  Santini  et  als . .  27 
145  Couyers  &  Co. ,  Reese  &  Ellis  v.  39 
156  Clarke  &  Co.  v.  Gormley  et  al . .  40 
158  Courcelle  v.  Harrison  &  Co ...  .     41 

Christensen,  Mrs.,  p.  Stumpff. .     50 

160  Cannon  v.  White 85 

163  Carrier,  Homes  v 94 

Courcelle,  Mrs. ,  et  al. ,  Zunts  v.    96 
173  Connelly  v.  Bourg,  Sh'ff,  et  al. .  108 


TABLE  OF  THE  OASES  REPORTED. 


Colemanv.  Brown,  Curatorietal.  110 

Coudreau,  Pelanne  v 127 

Gator  V.  MeiTiU  A-  Co  ot  al 137 

Oanady,  State  r J41 

Cooks  et  als. ,  Field  &  Co.  v. . . .  153 

Cooley,  Tntor,   Esneault  r 1G5 

Chapman  v.  Woodward,  Tutor, 

et  al 167 

Cucullu  V,  Walker 198 

Carmena  r.  Mrs.  Blaney  et  als . .  245 

Cocks  et  als.,  Bingaman  v 249 

Coleman  et  als.  v.  Fennimore  et 

als 253 

Crawford,  Penn  v 255 

Central  Bank  of  Alabama,  Mc- 

Closkey  r 284 

Collins,  Mrs.,  v,  Babin  et  al 290 

Cooper  et  ux.  ▼.  White  et  als . .  317 

Casey,  Tufts  &  Hobart  etals.  v..  336 

Campbell  v.  Myers 362 

Chapman,  Pack  and  wife  v 366 

Cronan  v.  New  Orleans  City . . .  374 

Cox,  Syndic,  Hagan  v 374 

Chaudet  v.  DeJong  et  al 399 

Carpenter  v.  Allen 435 

Cantrelle  v.  R.  C.  Congregation 

St.  James. 

Danks,  Ford  v; 

Driver  &  Pierce  v.  Miller  et  al . . 
Dannequin  &Co.  etals.  v.  Letch- 

ford  &  Co 

Downs,  Boissac  v 

D'Armand  v.  PuUin 

Delassus  et  als.,  Barelli  v 

Downing,  Laforest  v 

Draughon  v.  Ryan 

Douglass  et  al.,  McCaleb  et  al.  v. 

Desban  v.  Pickett 

De  Jong  et  al. ,  Chaudet  v 

David,  Heirs  of,  v.  City  of  New 

Orleans 

England  v.  Commercial  Ins.  Co. 

of  Ohio 

Emerson,  Price  et  al.  v 

Enos,  Peyton  v 

Esneault  v.  Cooley,  Tutor 

Ferriere  v.  Schreiber  et  al 

Fish  V.  Levine  et  als 

Ford  v.  Danks 

Field  &  Co.  v.  Cooks  et  als 

Fernandez,  Perrillat  v 

Fortier,  Mrs. ,  et  ux,  et  als. ,  Bou- 

ligny  V 209 

Fennimore  et  als.   Coleman  et 
nig  Y 253 

Fellows  V.  St.  Bt.  Powell  et  als.  316 
Fresch,  The  Ursuline  Nuns  v . .  359 
Fleytas  et  ux  v.  Poutz  et  al . . .  .  414 
Freligh  v.  MiUer  et  al 418 

Gormley  et  al.,  Clarke  &  Co.  v,.     40 


Gauche,  Moller  v 

Oilman  v.  Pilsbury 

Gausc  r.  Bullard/ 

Gravos,  Vinson  r 

Gaillard,  Webro  v.  /. 

Gusman,  Alexander  v 

Grayson  r.  Paris 

Gillis  &  Co.  V.  Nelson  &  Donal- 

son 

Gardner  v.  Montague 

Grant  &  Co.  v.  Hari'is  et  als . . . . 

Gorden,  Barner  r 

Gordon,  Ex'x,  v.  Millaudon 

Gardner  &  Denslor,  Spear  v. .  . . 
Guma  &  Co.  v.  Hope  Ins.  Co. 

N.  O 

Goza,  Jones  &  Daugharty  v. . . 

Hagelberg,  Spear  et  als.  v 

Hawkins  et  al.,  \^Tiite  et  al.  r. . 

Hennen,  Nicholson's  Heirs  r. . . 

Harrison  &  Co.,  Connelly  v. . . . 

Haughton  et  al. ,  Binineau  v. . . . 

Homes  v.  Carrier 

Hunter,  State  Treasurer,  t?.  Will- 
iams et  als 

Haralson,  Shepherd  v 

Harris  r.  N.  O.,  Opelousjis  &  G. 
W.  R.  R.  Co 

Haynes  v.  Breaux  et  al 

Hooper  et  als.,  Blossman  etals.  v. 

Hunter  et  al.  v.  Zeiglcr  &  Marcy, 

Hemerich  v.  Hunter  ct  al 

Harper,  StcAvart  v 

Harris,  Abat  &  Gencres  v 

HoUey  v.  Borland 

Harrell,  Smith  v 

Halloway  r.  Police  Jury  of  Liv- 
ingston  * 

Hacket  v.  Lcnares  &  Co 

Harper  v.  TeiTj' 

Hebert,  Adm'r,  Regis  v 

Howes  V.  Union  Ins.  Co 

Hyde  &  McKie,  Spinney  v 

Harbour  t'.  Haynes,  Adm'r 

Hennen  v.  Wood 

Hooper  &  Co.,  Yalo,  Jr.  k  Co.  r, 

Hodges,  Jennings  v 

Hanis  et  als..  Grant  &  Co.  v. . . 

Hollinshead  et  ux.  v.  Sturges, 

Ex'r,  ot  ills 

119'Hagan  v.  Cox,  Syndic 

153|Hari)er  et  ak.,  Lanfear  v 

192 1  Hereford  and  wife  v.  Levorich, 
'        Curator 

Hope  Ins.  Co.  N.   O.,  Guma  & 
Co.  V 

Home  and  Citizens'  Ins.  Cos., 
Talamon  &  Co.  v 


Jones,  Watson  v 

Johnson  v.  His  Creditors 

Jones  V.  B;jrme 

Jones  V.  Britton 


442 

119 
131 

149 
187 
243 
280 
301 
309 
327 
350 
399 

404 


5 

95 

135 

165 

7 
29 


4a 
'51 

107 
162 
189 
251 
256 

275 
299 
323 
324 
347 
388 

415 
428 

8 
25 
33 
41 
47 
94 

129 
134 

140 
142 
160 
165 
180 
181 
183 
186 
190 

203 
204 
216 
224 
235 
250 
254 
263 
311 
321 
323 

334 
374 

:382 

397 

415 

426 

98 
177 
202 
820 


TABLE  OF  THE  CASES  REPORTED. 


xz 


Jenniugs  v.  Hodges 

Jay,  Abrams  v 

Jones  &  Daugharty  v.  Goza .... 

Kuabe  v.  Ternot  et  als 

Kennedy  &  Co.,  Price,  Converse 

&  Smith  V 

Knox  &  Pugh,  Aldige  &  Co.  v . . 

Karn,  State  v 

Kelly  et  ux.  v.  Lehman  et  al . . 

Kennedy  v.  Bossiere 

Kennedy  and  Sheriff,  Bos.siere 

and  wife  v 

Lapeyrollerie,  Mohlo  v 

LeBlanc,  Mrs.  v.  Bonchereau . . 
Locke  et  als.,  Ti-efethen  et  als.  v. 

Levine  et  als. ,  Fish  v 

Louisiana  Tehuantepec  Comp'y, 

Nimick,  McClosky  &  Co.  V. 

Lacy  &  Co.,  Bell  v 

Laconr  et  nx.  v.  Lacour 

Labranche  et  als. ,  Ranson  v . . . . 
LeBlaiic,  Adm*r,  Breaux,  Jr.,  v. 
Letchford  &  Co.  v.  Daunequin 

&  Co.  et  als 

Langfield  et  aL ,  Baham  v 

Landry   v.    Blaii  chard,   Sheriflf, 

et  al 

Logan  V.  Judge  Third  District 

Court 

Lallaude  v.  McRae  et  als 

Looram  v.  BurHngame 

Lenares  &  Co. ,  Hacket  v 

Lea,  Slvipwith  &  Osborne  v. . .  . 
Lehman  et  al.,  Kelly  et  ux.  v. .  . 

Letchford  &  Co.  v.  Starns 

LeBlanc  v.  Bertant  et  als 

Laforest  v.  Downing 

Lang  et  al.,  Porche  v 

Lanf ear  v.  Hai"per  et  als 

Lindsey  v.  Police  Jury  of  Point 

Coupee , 

Leverich,  Curator,  Hereford  and 

wife  V 

LeBlanc  v.  Pittman  &  Ban*ow . . 
Ludeling  v.  Vester 

Murphy  and  wife  v.  Redler. . .  . 

Mehle  v.  Lapeyrollerie 

Miller  v.  Whitfield 

Mcintosh  et  al.  v.  Merchants*  & 

Planters*  Ins.  Co 

Moller  V.  Gauche 

Miller's  Syndic,  Bach  v 

McKie  &  Co.  v.  N.  O.  &  G.  K. 

R.  R.  Co 

Mercadal,  Jr.  v.  His  Creditors . . 
Martin  et  aL   v.  Blanchin  &  Gi- 

raud 

Morrison  v.  White 

Miller  et  aJs.,  Barrow  v 

Miller  et  al. ,  Driver  &  Pierce  v. 
Marrei*o,  Acosta  v 


428 

13 

78 
180 
183 
251 
445 

445 


11 
19 
29 

46 

51 

103 

121 

145 

149 
156 

173 

185 
193 
199 
204 
247 
251 
252 
294 
301 
312 
382 


321iMemll  &  Co.  et  al.,  Cator  v. . . .   137 

373  Minor  v.  Wright 151 

McCall  V.  Witkouski 179 

Manning,  Tutor,  et  al..  Police 

Jurj'  of  Ascension  v 182 

MeRae  et  als. ,  Lallande  v 193 

McHatton,  Williams  v 196 

Milliken,  Spurlin  v 217 

Moore,  Austin  &  Mc Williams  v.  218 

Marshall  et  al. ,  Watson  v 231 

Martin  et  al.  v.  Blanchin  et  al . .  237 

McCuUoch,  Adm*r,  Scott  v 242 

Marix,  Berry  v 248 

Manouvrier,  Jules,  praying  for  a 

4         writ  of  Habeas  Coi-pus 257 

McCloskey  v.  The  Cental  Bank 

of  Alabama 284 

Montague,  Gardner  v 299 

McRae  v.  His  Creditors 305 

Matta,  Vanwickle  et  aL ,  v 326 

McGuinn  v.  Peri 326 

McCaleb  et  al.  v.  Douglass  et  al.  327 
McClendon  v.  Bennett  &  Addi- 
son  .^ 335 

Mjiguire  et  al.,  White  v 337 

Maguii-e  et  als.,  White  v 338 

Magnier,  N.  O.  St.  Joseph's  As- 
sociation v 338 

Marks  v.  Witkouski 341 

Millaudon,  Gordon,  Ex*r,  v 347 

Marks  &  Co.  v.  Reinberg 348 

Mestier  v.  N.  O.,  Op.  &  G.  W. 

R.  R.  Co.  etal 354 

Myers,  Campbell  v .*. . .  362 

Miller  &  Co.  v.  Steamboat  Tra- 

bue  et  als 375 

Myers  et  als. ,  Rhodes  et  als.  v . .  398 

MiUer  et  al.,  FreUgh  v 418 

Morgan,  CoU'r,  et  aL,  Richard- 
son V 429 

Morgan,  Collector,  Templeton  v.  438 


389 

397 
430 
450 

1 

4 

10 

12 
43 
44 

79 

82 

83 
100 
114 
131 
136 


New  Orleans,  Cougot  v 21 

Nicholson's  Heirs  v.  Hennen ...  33 
Nimick,  McClosky  &  Co.  v.  La. 

Tehuantepec  Co 46 

New  Orleans,  J.  &  G.  N.  R.  R 

Co.,  McKie  &  Co.  v 79 

N.  O.,  Opelousas  &  G.  W.  R.  R. 

Co. ,  Harris  v 140 

N.  O.,  J.  &  G.  N.  R.  R.  Co.,  Pe- 
ters V 222 

Nelson  &  Donalson,  Gillis  &  Co.  v.  275 

Nelson  v.  Beard  et  als 303 

N.  O.,  O.  &  G.  W.  R.  R.  Co.  V. 

WiUiams 315 

New  Orleans,  Barton  et  als.  v . .  317 
New  Orleans  St.  Joseph  Ass'n  v. 

Magnier 338 

Nettles  V.  The  Sheriff  et  aLs. . . .  339 
N.  O.  Canal  &  Banking  Co.  v. 

Beard  et  als 345 

N.  O.,  Op.  &  G.  W.  R.  R.  Co., 

Mestier  v 354 


TABLE  OF  THE  CASES  REPORTED. 


New  Orleans  City  v.  Odier  &  Co. 
et  als 

New  Orleans  City,  Cronan  v. . . 

Nixou,  Widow  V.  Piffet,  Mrs. 
et  als 

N.  Orleans,  on  prayer  for  open- 
ing Royal  street 

New  Orleans,  Pierce  v 

Da\'id,  Heii-sof... 

Oakey,  Hawkins  &  Co.,  Wright  v. 

Oflfut'v.  Bourgeois  et  als 

Ouliber  v.  His  Creditors 

Odier  &  Co.  etals.,  N.  Orleans  v. 

Parlange  &  Co.  v.  Parlange  & 
Co 

Peet,  SinimK  &  Co.  v.  Whitmore 

Pilsbury,  Oilman  v 

Polar  Star  Lodge  r.  Polar  Star 
Lodge 

Price,  Convei*se  k  Smith  v.  Ken- 
nedy <fe  Co 

Price  et'al.  v,  Emerson 

Pelham  v.  Steamboat  Messenger 
et  als 

Phelps,  Rightor  et  al.  v 

Pelanno  r.  Coiidreau 

Patten,  Lane,  Merriam  <fe  Co.  r. 
Powell  &  Brother 

Peyton  v.  Enos 

Police  Jury  of  Ascension  r.  Man- 
ning, Tutor,  et  al 

PeiTiUat  r.  Fernandez 

Police  Jury  of  Livingston,  Hal- 
loway  r 

Prendergast  r.  Prendergast. . . . 

Peters  r.  N.  O.  J.  &  G.  N.  R.  R. 
Co 

Payne  &  Hamson  t.  Watterston 

Pullin,  D*Armand  v 

Penn  r.  Crawfood  

Paris,  Grayson  r 

Porche  v.  Lang  et  al 

Powell,  St.  Bt.  et  als. ,  Follows  r. 

Peri,  McGuinn  r 

Pickett,  Desban  r 

Pay  son,  Shepherd  v 

Pack  and  Wife  v.  Chajiman .... 

Porter  et  ux. ,  Smith  v 

Piffet,  Mrs.  et  als.,  Nixon,  Wid- 
ow, V 

Phillips  V.  Bonham  et  al 

Police  Jury  of  Point  Couijee, 
Lindsey  v 

Pierce  v.  Citv  of  New  Orleans . . 

Poutz  et  al.,  Fleytas  et  ux.  v 

Perkins  v.  Bard  et  al 

Pittman  &  Barrow,  LeBlanc  v. 

Redler,  Murphy  &  Wife  v 

Reilly  et  al.  v.  Smith,  Jr 

Reese  &  Ellis  v.  Couyers  &  Co.. 
Renfroe,  Walpole  v 


iRightor  et  al.  v.  Phelps 105 

857jRanson  v.  Labranehe  et  als. ...  121 

374'Regi8  v.  Hubert 224 

Robertson  v.  Spring 252 

379  Roth,  Barbet  v 271 

•Ryan,  Draughton  v 809 

393iRirttetal.,  Mary  Spencerv   ...  318 

396'Reinberg,  Marks  &  Co.  v 348 

404  Roubien  v.  Bell  &  Haggertv  et 

als \.. .  3(59 

12o!Rodgers,  Allen  v 372 

163  Roselius  et  al.  v.  Barrelli  et  al . .  380 

287  Rhodes  et  als.  v.  Myers  et  als. . .  398 

357  Rivas  et  al. ,  Xiques,  Syndic  v . .  402 

Richardson  v.  Morgan,  Collec- 
tor, et  al 429 

Roman    C.    Cong.    St.    James, 

Cantrelle  v 442 


17 
48 
51 


53 

78 
95 

99 
105 
127 

128 
135 

182 
192 

20:^ 
219 

222 

239 

243 

25; 

256 

312 

316 

326 

350 

300 

366 

370 

379 

387 

389 
396 
414 
443 
4:  JO 

1 
31 
39 
92 


Schreiber  et  al. ,  Ferriero  v 7 

Spear  et  al.  v.  Hagelberg 8 

Shannon  et  al.  v.  Shannon 9 

Ship  RomIui,  Wentworth  v....     18 

Stewart,  Bullitt  v 22 

Santiui  et  als. ,  Curien  et  als.  v . .     27 

Smith,  Jr.,  Reilly  et  al.  v 31 

Schexnaydre,  Bachemin  v 32 

Stumpf ,  'Christensen,  Mi^s.  v. . .  ."iO 
Sn.'u^r,  Mrs.  et  ux. ,  Widow  Bar- 

nabe  v 84 

Steamboat  Messenger,  Pelham  v.     99 

Shepherd  v.  Hanildson 134 

Shouse  et  al.,  Brent  et  als.  v. .  .  158 
Str.  Kate  Dale  et  als..  White  et 

al.  V 172 

Stewart  v.  Harper 181 

Smith  V.  Harrell 190 

Steinspring  et  al.  v  Bennett  & 

Sprague 201 

Sadler,  Brown,  Adm'r,  v. . . 2^ 

Sparlin  v.  Millikin 217 

Sparrow.   Alderson  v 227 

Scott  V.  MuCollock,  Adm'r 242 

Skipwith  »S:  Osl»orne  v.  Lea. . . .  247 
Sinnney  v.  Hvde  A:  McKee. . . .  250 

Starns,  Letchford  &  Co.  v 252 

Si)ring,  Robcrt.son  v 252 

Si»iller  .V'  Allen  v.  Their  Credi tore  292 

Spencer  v.  Rist  et  al 318 

Sturges,  Ex'r,  et  als.,  Hollings- 

head  et  ux.  v 334 

Sheriff  et  ah*.,  Nettles  v 339 

Shepherd  v.  Payson 360 

Smith,  Han-is  &  Co..  Amackerv.  361 

Smith  V.  Porter  et  ux 370 

Steamboat    **Trabue"    et    als. 

Miller  &  Co.  v 375 

Spear  v.  Gardner  &  Densler ....  383 

Succession  of  John  Twibill 34 

**         **  James  Erwin 132 

**         **  George      Charles 
William  Vogel \  . . .  139 

Succession  of  Schexnaydre 195 


TABLE  OF  THE  CASES  REPORTED. 


(I 


i( 


Succcssiou  of  Andrei',  W.  A 

**  Talbert , 

**  Schmidt,  R.  L. . . . 

**  Yarborougli 

**  Mad.  Morales,  wife 

of  Mariguy 

SucoeHRion  of  Foster,  Joel 

*'  Andrews,  Ben jaDiiu 

'*  Beckham 

*•  Pi*att,  Sargent. . . . 

* '  Moreria 

*'  Weber,  Mrs.  J.  G. 

State  V.  Oauady  et  al 

Judge  of  the  7th  Judi- 
cial District 

Stiite  V.  John  Kam 

*'  for  Polar  Star  Lodge  v. 
tlie  Judge  of  the  Third  Dis- 
trict Court  of  N.  O 

State  V.  Benoit 

Hooten 

Judge  of  the  Second  D. 

C.  of  N.  O 

State  V.  Mnlholland 

Brown 

Gallagher 

Cassiay 

Second  Dist.   Court  of 

N.  O 

State  V.  Monroe,  Mayor,  et  al . . . 

Walters,  Widow 

Judge  of  Fourth  Dist  C. 

of  N.  O 

State  V.  Ferris 

Perry,  Hermogene 


(( 


1 1 


C( 


k* 


(( 


4* 


(( 


197 
230 
256 
258 

267 
304 

ato 

352 
357 
368 
42C 

141 

159 

183 


233 
273 
306 

371 
37t 
384 

386 
38S 


Temot,  Knabe  v 

Trefethen  et  als  v.  Locke  et  als. 
Templeton  y.    Board  of  Levee 

Commissioners 

Todd  V.  Young. 

Terry,  Harper  v 

Tufts  &  Hooart  etals.  v.  Casey. 
Tulamon  &:  Co.   v.    Home  and 

Citizens*  Ins  Cos. 

Templeton  v.  Morgan,  CoUector, 

Upton,  Ellen  v.  Wilson 

Union  Ins.  Co.,  Howes  v 

Ursuline  Nuns  v.  Fresch 


390 
395 
400 

416 
424 
444 

13 
19 

117 
162 
216 
336 

426 
438 

125 
235 
359 


Vinson  v.  Graves 162 

Vanwickle  et  al.  v.  Matta 325 

Vester,  Ludeling  v 450 

Woodruff,  Ailing  v 6 

Whitfield,  Miller  v 10 

Wentworth  v.  Ship  Realm 18 

White  et  al.  v.  Hawkins  et  al . . .  25 

Whitmore,  Peet,  Simms  Jk  Co.  v.  48 

Waring  et  als.  ,v.  Zunts 49 

Wliite,  Cannon  v 85 

Walpole  V.  Renfroe 92 

Watson  V.  Jones 93 

White,  Morrison  v 100 

Word  V.  Winder Ill 

Wright  V.  Oakey,  Hawkins  &  Co.  125 

WUhams  et  al..  Hunter  v 129 

Wright,  Minor  v 151 

Wilson  V.  Wilson 155 

Woodward,  Tutor,  et  al.  Chap- 
man V 167 

White  et  al.    v.   Steamer  Kate 

Dalfe  et  als 172 

Wallis  V.  Bourg,  Sheriff,  etals. .  176 

Witkouski,  McCall  v 179 

Webre  v.  Gaillard 189 

Williams  v.  McHatton 196 

Walker,  CucuUu  v 198 

Watson  V.  Marshall  et  al 231 

Witkouski  v.  Witkouski 232 

Watterston,  Payne  &  Harrison  v.  239 

Wood,  Hennen  v 263 

Walker  v.  Wingfield 300 

Williams,  N.  O.  Op.  A  G.  W.  R. 

R.  Co.  V 315 

White,  Maunsel  et  als..  Cooper 

et  ux.  V 317 

White  V.  Mag^ire  et  al 337 

White  V.  Maguire  et  als 338 

Witkouski,  Marks  v 341 

Xiques,  Syndic,  v  Rivas  et  al. .  402 

Young,  Todd  v 162 

Yale,  Jr.  &  Co.  v.  Hooper  &  Co.  311 

Zunts,  Waring  et  al.  v 49 

Zunts  V.  Mrs  Courcelle  et  al 96 

Zeigler  &  Marcy  v.  Hunter  et  al.  168 


':tt 


h^V-'-  '!*9* 


CASES 


ARGUED    AND    DETERMINED 


IN    THK 


SUPREME   COURT   OF   LOUISIANA 


AT 


NEW   ORLEANS. 


JA]V1JARY,  1§61. 


JUDGES  OF  THE  COURT. 


Hon.  E.  T.  Mkijruk,   i'hhf  JusfiW. 

Hon.  a.  M.  Buchanan, 

Hon.  T.  T.  Lajto, 

Hon.  a.  Vookhikk, 

Hon.  a.  DrFFEL. 


. I  fifiociu  te  Juf< tices. 


^•\.-     ^    "^*'     ^-V-^-^ta•^•^.■S-^w'w  «.   ^-^   — '*. 


J.  Mmj'iiy  6l  Wife  a  B.  Kedj,er. 

Ihiinu»;r3  *-annot  bti  awanliMl  u>;uiiir>t  the  laiuilurd  for  siuiug  out  a  |)p>visional  >cizur(>  oC  ibc  otltrtri  of 

tbe  U'Uaut,  wlifre  tht;  seizure  liu.s  bi^ii  niaiuUiiued  :l»  Ivj^al. 
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tutj'd  nialiciou^ily  ami  without  probable  cau-jc.  and  both  tht'so  niu««t  I'onrtu*. 


•V 


PPEAL  from  the  Fifth  Distrit-t  ('oui-t  of  New  Orleau.s,  Efftjlestoa,  J. 
]V.  11.  I /tnif  it  Den^ff/ri  Mid  T.  H.  /u'tittfift/,  for  plaiu till*.     J).  Am/ tot' 
fin,  for  (lefeii(Lint  ftiid  ai)pellaut. 

BicH.vNAN,  J.  PLiiutiffs  claim  of  defeiulaiit  live  thousand  dollars  dam- 
ageH  for  two  malieious  proHeeiitioiis;  one  civil  and  the  other  criminal ;  the 
fonner  being  a  suit  and  i)rovisional  seizure  for  house  rent,  and  the  latter 
an  accusation  of  arson. 

The  danniges  are  claimed  generally  for  the  two  prosecutions,  without 
distinguishing  liow  much  is  claimed  for  ei\ch. 

The  suit  f(U'  house  rent  which  is  complained  of  terminatt»d  l»y  a  judg- 
ment of  the  Justice  of  the  Peace  iii  favor  of  the  plain tillY  AV/A^/y  agtiinst 
the  defendants  f  Mrs.  Mtirjtlft/  and  husband],  with  privilege  and  costs, 
rendered  on  the  31st  of  January,  1859.  From  tliis  judgment  defeudaut» 
ai>pealed  on  the  4th  of  February,  1850  ;  and  on  the  llth  Febniary,  1859, 
said  ai)pe{d  being  still  undecided,  the  present  action  was  brought.  Since 
the  in.stitution  of  this  action,  the  said  appeal  has  been  tried  in  the  ai^iJel- 
late  District  Court,  and  judgment  rendered  affirming  the  judgment  of  the 
Justice  of  the  Peace.  Tliese  facts  of  record  disi)osc  of  that  poilion  of 
this  ca.si*  whi<-h  is  bused  upon  the  defendant's  suit  against  xdniu tills  for 
liouse  rent.  It  is  clear  that  no  damages  can  be  awarded  for  a  provisional 
seizure  which  has  been  maintained  by  the  judgment  of  the  c<mrt  from 
which  it  issued  ;  and,  <f  /hrliori\  \vh<n  that  judgment  has  lu-en  aflirmed 
by  the  ax)peUate  coui-t. 
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SUPREME  COURT  OF  LOXHSIANA. 

MrRPHY  As  to  the  crimiual  prosecution  of  plaintiffs  for  arson,  it  is  not  alleged 

RKuira.  that  defendant  was  the  prosecutor — that  he  made  the  affidavit  for  the  ar- 
rest of  the  plaintiffs  on  that  charge  ;  but  that  the  defendant  promx>ted, 
instigated  and  advised,  by  false  infoimation  funiifihcd  to,  the  person  who 
made  the  affidavit  upon  which  plaintiffs  were  aiTested  and  imprisoned. 
The  petition  charges  that  the  statements  thus  made  to  the  said  prosecu- 
tor and  to  other  pei-sous  l>y  defendant  were  false,  slanderous  and  mali- 
cious, and  were  well  known  by  said  T^edhr  to  be  so  ;  and  that  said  Jiedler  ut- 
tered and  published  the  same  with  a  view  to  the  arrest  and  imprisonment 
of  i>etitionei*s.  The  petition  further  alleges  that  plaintiffs  were  arrested 
and  imprisoned  for  five  days  upon  the  charge  of  setting  tire  to  their  store, 
prefeiTed  against  them  on  the  oath  of  the  sergeant  of  police ;  at  the  end 
of  which  time  they  were  examined  on  said  charge  by  the  Recorder  of  the 
Second  District  of  New  Orleans,  and  were  discharged  from  the  some  ; 
sivid  charge  proving  to  be  whplly  unfounded. 

From  the  evidence  on  trial  it  appeal's  that  plaintiffs  occui)ied  the  ground 
floor  of  a  two-stoiy  house,  No.  2C>i  Chai-tres  Street,  an  a  millinei-^^  and 
(by-goods  shop,  which  they  rented  from  defendant ;  that  al)out  six  o'clock 
in  the  evening  of  the  16th  January,  1859,  the  plaintiffs  were  absent  from 
the  premises  and  the  store  shut  up,  when  the  neighboi*s  discovered  smoke 
issuing  from  the  crevices  of  the  apartment ;  and  an  }darm  of  fire  being 
given,  and  the  store  being  broken  oi)en,  was  found  to  be  on  tire.  The 
tire  was  among  the  goods  on  the  shelves,  and  wjus  extinguished  in  a  short 
time,  with  very  little  damage  to  the  building,  but  gi*eat  damage  to  the 
goods  ;  tlie  stock  and  fixtures,  which  were  insured  for  two  thousand  dol- 
lars, being  sold  subsequently  at  auction  for  ^450. 

The  next  day  after  the  fire,  G.  A.  liaymomt,  a  police  officer  who  had 
been  on  the  spot  during  the  fire,  made  an  affida\'it  befoi'e  the  Recorder  of 
the  Second  District  **that  from  infomiation  received,  he  has  good  reason 
to  believe,  and  verily  believes,  that  Mr.  and  Mvii.  Murphif  have  on  last , 
night,  about  six  o'clock,  set  fire  to  their  house  on  Cliai-tres  street,  between 
Ursulines  and  Hospital  streets,  whereupon  deponent  charges  the  above 
named  accused  with  having  wilfully  and  maliciously  committed  the  crime 
of  arson,  and  prays  that  they  may  be  arrested  and  dealt  with  «according  to 
law." 

This  charge  was  dismissed  on  the  21st  January,  four  days  after  the  dat<? 
c>f  the  affidavit,  as  **  nol  suhstwdiated,  "  as  appeal's  from  the  Recorder's  en- 
dorsement on  the  affidavit. 

The  firat  witness  examined  for  plaintiffs  on  the  trial  of  the  cause,  was 
Rffj/momfy  the  police  officer  who  made  the  affidavit  aforessiid.  This  wit- 
ness testifies  that  he  made  the  charge  against  Mnrphi/  and  wife  upon  in- 
formation derived  from  Itedler ;  that  he  met  Bfdltfr  at  the  fire,  who  told 
him  he  thought  Mnrplnf  set  fire  to  the  house  ;  that  Murphy  was  largely  in 
debt  to  himself  (liedler)  and  others  ;  that  he  was  about  to  sue  Mto'jtJif/tov 
rent,  and  had  told  Mnrphif  of  his  intention  to  sue  him.  Arc.  That  TiV///- 
moiid  was  not  induced  solely  by  the  representations  of  defendant  to  i)i"os- 
ecute  plaintiffs  ai)i)ears,  however,  pretty  clear  from  the  rest  of  his  testi- 
mony. He  says  that  he  **  spoke  to  other  perscms  alxmt  the  fire  besides 
defendant  /iV^/A^-,  and  it  was  the  general  impression  of  perst)us  there  that 
])laintiffs  Mnrjihif  \\\\i\  s<'t  the  house  on  tire."  '*  Witness  found  a  table 
(•lose  to  a  shelf  ;  found  also  a  ehnir  without  a  bottom  to  it,  which  bottom 
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had  boeii  burnt  out ;  the  iiro  had  originated  iu  the  upper  part  of  the        muki-uy 
shelf/'     **  Witness  saw  many  8U8piciou8  circumstances  about  the  phwo,        Rw»lkr. 
and  the  general  impression  there  wa.s;  that  there  were  suspicious  circum- 
stances att<:*nding  this  lire.*'     ''Murphtf  told  witness  that  when  the  lire  ori- 
ginated he  was  on  Washington  Square,  in  the  Third  district,  and  that  he 
had  been  informed  of  the  lire  by  a  friend  of  his." 

The  suspicious  circumstances  attending  this  lire  are  also  spoken  of  l)y 
other  witnesses,  examined  for  defendant. 

Yonenes,  the  lire  inspector  of  the  insurance  offices,  testifies  that  he  ex- 
amined the  premises,  and  is  conrinced  that  the  house  was  set  on  fire  de- 
signedly. 

Mfif/mn  Jacob,  a  neighbor  who  lived  next  door,  proves  that  Murphy  had 
left  the  store  al)out  an  hour  before  the  fire  broke  out.  His  childi'en  had 
gone  out  with  the  servant  half  an  hour  before.  When  the  fire  broke  out, 
the  store  was  closed ;  after  the  fire  witness  went  into  the  store  and  saw 
that  the  i>aper  and  the  shelves  were  burned  ;  she  saw  the  table  "with  the 
candlestick  and  also  the  cliau*  which  had  been  burnt  through  by  the  can- 
cUe. 

(histave  Probst  lived  two  doors  from  the  house  occupied  by  plaintiffs — 
heard  a  noise  of  persons  crying  fire — he  ran  out,  and  when  the  door  was 
opened,  saw  a  little  table  >nth  a  candle  on  it  near  the  shelves  which  were 
burning. 

Joseph  David  ran  to  the  fire  when  the  alaim  was  given — went  into  the 
store,  and  saw  that  the  fire  was  in  some  band-boxes  and  shelves  in  a  cor- 
ner of  the  house,  foimd  it  strange  that  the  fire  had  originated  as  it  did  in  a 
comer  and  on  shelves  several  feet  from  the  ceiling.  '  •  Some  said  the  fire 
had  been  set  puri)osely."  ''  liedhr  appeared  much  grieved  at  the  occiu*- 
rence,  and  said  the  fire  would  niin  him." 

The  Judge  of  the  District  Court  charged  the  jury  as  follows  : 

*'  That  if  the  jui-y  find  that  the  suit  and  provisional  seizure  complained 
of  are  dependent  of  a  suit  which  is  not  at  an  end  and  still  i)ending,  they 
cannot  give  damages  against  defendant.     2  Greenleaf,  462  ;  11  An.  888. 

**That  if  the  jmy  find  that  the  defendant  spoke  the  words  complained 
of  upon  reasonable  suspicions,  and  to  give  the  party  over  to  a  judicial  in- 
quiry, and  to  prefer  a  complaint  before  a  magistrate,  being  in  good  faith 
in  the  fair  and  honest  prosecution  of  his  rights,  and  the  protection  of  his 
int-erest,  then  the  defendant  cannot  be  condemned  in  damages.  Vol.  2 
Harrison's  Digest,  p.  2389  to  2396. 

'*  That  the  plain tifi*  must  not  only  prove  malice,  but  must  also  show  there 
was  no  pi*obable  cause  for  the  prosecution,  and  that  the  defendant  is  not 
bound  to  prove  probable  cause  until  the  phiintifT  has  shown  the  absence 
of  it ;  and  that  if  plaintifl'  show  malice  and  not  the  want  of  probable  cause, 
defendant  cannot  be  condemned,  as  it  is  just  as  necessary  to  show  the 
want  of  probable  cause,  as  it  is  malice,  before  a  recovoiy  can  be  had. 

*  *  That  to  maintain  an  action  for  this  injury  the  phuntiff  must  prove  : 

*  *  1st.  That  he  has  been  prosecuted  liy  the  defendant,  either  criminally 
or  in  a  civil  suit,  and  that  the  prosecution  is  at  an  end. 

**  2d.  That  it  was  instituted  mahciously  and  without  probable  cause. 

"3d.  That  he  thereby  sustained  damage.     2  Greenleaf,  §449. 

**That  probable  cause  does  not  depend  ui)on  ihe  adital  state  of  the  case 
in  point  of  ft  id,  but  upon  t?ie  honest  a/ul  reasonable  belie/  of  the  party  prosecu' 
ting.     12  An.  333. 
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MiKMiY  **  The  plaiiitiii'  must  show  that  tlu*  prosfoutitui  wjus  instituted  iiirtlicious- 

K»a>iBR.        ly  and  witliout  prtilwddo  cauHo,  and  both  thoso  must  coni-ur. 

**That  to  nmintrtin  sucli  an  avtion,  niaUco  and  want  <»f  iirolmMc  canso 
nmst  not  only  bo  jJlopfod,  Imt  imivi'd.     13  An.,  pp.  214,  274." 

This  charge  exi>ounds  the  law  of  the  case  coiTertly,  and  is  not  ohjcvtt^d 
to  by  either  jiarty. 

Consistently  with  these  ]n*ineij)les,  we  think  it  was  the  duty  of  the  jury, 
with  the  evidcMiee  bt^fore  them,  to  have  found  a  verdiet  feu*  defendant. 
Admitting  that  his  adviee  to  the  police  officer  to  i)rosecuti.\  Ava,s  synoui- 
mous  with  a  j>rosecntion  by  himself, the  circumstances  of  the  case,  as  dis- 
(*losed  in  this  testimany,  constituted,  while  unexjdained,  a  probable  caune 
for  the  prosecution  comidained  of.  And  it  is  fortunate  for  ])laintii)s  that 
they  were  able  to  ex]>lain  them  before  the  lUcorder,  as  w(*  ]>rcsume  they 
must  have  done. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict C>onrt  upon  the  verdict  of  the  juiy  be  reversed,  and  that  there  bo 
judgment  for  defendant,  with  costs  in  both  courts. 


IS  «  ^1  LouiiiA  Mehlk  v.  3.  M.  Lai'Eyroi.leiuk. 
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Tlic  wife  U  oiiUtlcd  l'»  u  rtivorro  \i\yon  proof  t»f  lulnllvry  against  lu-r  JnK«l>.in«i. 
Posillve  or  direct  evidence  i»*  not  necessary  to  cr^tsiblisli  adultery.     >Vlu're  from  Ihe  eircumstiiicc* 
proven  no  other  inferonce  can  be  drawn,  but  tliat  there  wim  an  lmproi»er  intinun  y  or  illicit  ronnoe- 
tion  between  tbo  itariie?,  the  fact  of  a'lultfry  or  ctMicnbinape  will  be  eon-id<M'e«l  as  s«d»?tantiated. 

APPEAL  from  the  Distiiet  Court  of  the  Parish  of  Jeft'erson,  Ui(r(h*\  J. 
Michel  it  Kuontz,  for  Plaintiff  and  appellant,  /'.  StmU  and  />.  (linrroi 
for  defendant. 

VooRHiES,  J.  The  plaintiff  is  entith^l  to  a  judgnu»nt  of  divorce  against 
the  defendant,  her  husband. 

The  evidence  shows  that  the  latt<»r  has  committed  adultery  with  a  negi-o 
woman  named  (Viarlotie.  Indeed,  he  appears  to  have  kept  her  a^  his  con- 
cubine.    Acts  1855.  p.  376. 

These  fact«,  it  is  true,  are  shown  by  circumstantial  evidiuice  ;  but  we  are 
not  aware  that,  for  this  purpose,  positive  or  direct  evidence  is  neces.sary. 
Wliere,  as  in  the  present  c^se,  from  the  circumstances  ])rovin.  no  other 
inference  can  be  drawn  but  that  there  was  an  impropc^r  intimacy  or  illicit 
connection  between  the  parties,  the  fact  of  adultery  or  concubinage  must 
be  considered  as  substantiated.     C.  C.  22^>8,  2207. 

The  defendant's  counsel  state,  in  their  brief,  that  thcsus])icious  circum- 
stances attending  the  visits  of  their  client  to  the  slave  (lm)'hifU\  were  sub- 
sequent in  date  to  the  abandonment  of  the  common  dwelling  by  the  wife. 
There  is  not,  in  the  pleadings,  any  allegation  of  such  abandonment ;  nor 
does  the  evidence  show  that  the  wife  left  the  husband's  dcmiicil  ])revious- 
ly  to  the  time  of  the  latter's  connection  with  the  slave  dtnvloUt'. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  of  the  District 
("curt  be  revel*sed  ;  and  that  the  plaintiff  do  have  judgment  against  the 
defendant ;  and  that  the  bonds  of  matrimony  heretofore  existing  between 
the  swiid  parties  be  dissolved  ;  and  that  the  defendant  ))ay  the  costs  of  both 
courts. 
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Richard  En<;lam>  r.t'OMMEKCJ.vi.  In.sukanck  Comimxv  of  Ohio  et  al. 

When'  tliero  was  an  actual  d«'livery  by  the  Neiulurs?  uf  a  .■*tejtrab<.>at  to  the  vciuU'e,  and  ll»e  voiulor-s, 
who  woro  iho  captain  and  clerk  of  the  boat  at  the  time  of  the  pale,  aflor wards  engaged  their  ser- 
vices lo  the  vendee  and  tt.ok  charge  of  the  boat  for  him — Held:  Tliat  it  could  n<jt  be  considere«l  i»<>?j- 
session  of  the  vendor-',  by  a  prpcnrioiis  title, giving  rise  lo  the  presumption  of  simulation. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleaii8,  HoweU,  J. 
Beniirh'  EtufUH.  io\-  pLiintiff.      Difnutf  cf*  UttrHor,  for  defondants  and 
a])i)ellanis. 

VooRHiEs,  J.  The  d«^feiidaiit  jv.s  judguient  creditor  of  ,/.  W.  La/tf/do/i, 
)r.  J).  Bnteman,  K  Matt'tn  aud  7i.  Moatli/^  formerly  owners  of  the  steam- 
lM)at  Lucy  Hoh'ombe,  causi'd  this  property  to  be  levied  upon  as  if  it  still 
belonged  to  the  judgment  debt^)rs.  Tlie  i)laintiff  who  hohls  through 
these  pai-ties  by  virtue  of  a  side  duly  recorded  in  the  Cnsttmdiouse.  there- 
upon enjoined  the  sale. 

The  question  presented  is,  whether  this  transfer  be  siniuhited  ;  ft)r  if  it 
be  real  and  sincere  in  i>oint  of  fa<*t,  it  is  clear  that  however  injurious  it 
might  be  tr>  creditors  and  tainted  with  fraud,  tljcir  remedy  could  be 
reaehed  only  through  a  direct  ju-tion  in  revocation. 

The  evidence  leaves  no  doubt  jis  to  the  facts  that,  innnediately  aft^'r  the 
Side,  tlie  phiintiff"  a^ssumed  tbe  ccmtrol  and  management  of  the  boat ;  that 
he  acted  as  the  sole  owner  and  ))ro])rietor  ;  that  the  bn.siness  of  the  boat 
was  ean-ied  on  in  his  nauu\  lie  being  ])ersonally  liable*  for  the  debts  and 
expenses  ;  and  finally  that  he  was  actually  jjaid  the  debts,  which,  in  the  bill 
ii(  siih\  he  had  a«snmed  to  pay,  amoujiting  to  over  ten  thousand  dollars. 

It  has  b(»en  argued  that  it  is  highly  improbable  that  the  i>laintifl*,  being 
a  fish-monger  at  the  market  house,  coidd  have  purchased  a  boat  for  the 
sum  t)f  foi-ty  thousand  dollars  ;  but,  by  reference  to  the  tax  roll,  it  ap- 
pears that  his  retd  estate^  is  assessed  at  nearly  twenty  thonsand  dollars  ; 
and,  besides,  that  his  credit  is  go  .)d  in  bank.  And  then  the  terms  of  the 
sale  are  looked  upon  as  unusual :  for  one-half  <»f  the  price  is  stiprdated  to 
be  paid  in  four  installments  running  from  twelve  in  twenty-four  months, 
the  purchaser  furnishing  only  his  indiviilual  notes.  This  leads  us  to  con- 
sider the  presumption  of  simulation,  whidi,  the  defendant  contends,  is 
raised  in  this  case  from  the  fact  that  the  vendors  remained  on  board  of  the 
boat  in  the  capacity  of  capt-ain  and  clerk.  And,  in  this  connection  it  is 
proper  to  add  that  these  i)arties  liad  so  oHicisited  previously  to  the  side 
or  tran-sfer  ;  and  that  it  wjus  after  the  deliverv  of  the  boat  that  thev  were 
employed  by  the  plain tiflf  in  their  rcsptvtive  callings. 

Under  the  provisions  of  Artich*  245(),  when  the  seller  retains  possi\ssion 
by  a  precarious  title,  this  giv(»s  rise  to  a  ])resumption  of  simulaticm  ;  and 
it  is  then  iucunibent  ui)on  the  pjirties,  with  regtird  to  third  persons,  to 
show  that  they  were  acting  in  K<>t>^^  faith,  and  to  establish  the  sincerity  of 
the  contmct.  The  last  Ariicle  of  t\w  ('i^il  ('ode  (15522)  <lefines  the  term 
precarious:  *  *  That  pos.session  is  called  precarious,  which  (me  enjoys  by 
the  leave  of  another,  and  during  his  jileasure.  The  title,  which  excludes 
the  ownership,  such  as  a  lease,  is  also  called  precarious." 

Tlie  question  then  arises  whether  the  vemlors,  in  the  jiresent  case,  re- 
tained the  possession  of  the  Lucy  Holcombe,  and  whether  that  possession 
was  precarious. 
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K»«LAM»  The  veudorH  came  back  ou  the  boat  as  euiploveett  of  the  veudec  :  the  v 

Com.  1x3.  g».  were  charged  with  the  admiiiiHtration  of  iia  afl[aii*K,  as  is  usually  the  ease 
when  parties  are  engaged  to  eonnnand  a  vessel  or  to  act  in  the  eapaeitj'  of 
clerks.  And,  in  i)oint  of  fact,  there  lia<l  been  a  delivery  from  the  vendors 
to  the  vendees,  aft<.»r  which  the  latti'r  engaged  the  former's  services.  It 
cannot  with  propriety  be  said  that  the  vendees  retained  the  possession  of 
the  Lucy  Hc^lcombe  ;  nor  that  their  possession  as  captain  and  clerk  was 
precarious  in  the  sense  of  the  Code.  They  were  not  on  board  merely  by 
the  leave  of  the  owner  nor  during  his  plciisure  :  they  were  there  by  virtue 
of  a  contract.  Nor  did  they  have  possession  to  the  exclusion  of  the 
plaintiff's  right  of  ownership  :  they  had  hired  their  services  to  him. 
and  their  i)ossession  wan  his  possession. 

There  was  consetpiently  no  presumption  of  simulation  in  the  way  of  the 
plaintiff,  but,  had  there  been,  we  are  not  prepared  to  say  that  he  has  n<it 
fully  rebutted  this  presuniptif>n.  and  shown  the  reality  and  good  faith  of 
the  transiu'tion. 

Judgment  affirmed. 


WiLUAii  Aluncj  v.  J.  0.  WooiiRrFji'  et  ale. 

Where  there  ure  so\cral  .joint  obligees,  an  action  lo  enrorcc  the  contrart  cannot  bo  niaintaiiiotl  In  llio 
name  of  one  of  the  obli^jees  only.  It  is  a  Joint  riplit  of  a<'tion  which  can  only  be  cxorcise<l  in  a  «:inl 
Jointly  instituted  by  all  the  obliirees. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans.  Price,  J. 
H.  7).  0///A^//,  for  plaintiff.  ,^.  J).  Attf/Ksh'ft,  for  defendants  and  appellants. 

Land.  J.  In  the  suit  of  Jurtfh  MKfishut  against  Willhtm  AUiinj,  (Imrh'^i 
Stii/mftH,  Sttmncl  A.  lioUhut.  EUshi  Basse,  and  Jifhrrf  If.  J/orf/,  institut4»d 
in  the  Fourth  District  Court  of  New  Orleans,  the  plaintiff  was  nded  t<i 
give  s<»curity  for  the  dt»fendants' costs  in  the  sum  of  one  thousand  dollai*s. 
And  in. pursuance  of  the  (uderof  the  court,  the  plaintiff  ex(»cuted  his  bond 
in  favor  of  the  above  named  defendants,  with  M<irfht  Otren  it*  Co.,  and 
Jithn  O,  Winttlnif  A'  Co.,  as  his  securities,  conditioned  for  the  payment  of 
the  defendants'  costs,  in  the  event  of  the  failure  of  the  plaintiff*  to  obtain 
a  final  decree  in  his  favor,  or  faithfully  t<>  discharge  said  c(»sts  in  the  above 
mentioned  suit. 

The  ]>hiintiff  Mnssimi  in  that  suit  having  faik'd  to  obtain  a  final  de(*ree 
in  his  favor,  and  having  failed  todiseharge  the  costs  incuiTed,  the  defend- 
ant WHH<im  Allimj  paid  the  same,  to  the  amount  of  five  hundred  and 
ninety  dollars  and  s(»venty  ct^nts.  And  as  one  of  the  obligees  in  the  bond, 
he  Inis  institut'cd  this  suit  against  the  sureties  of  Muss'nm  for  the  recovery 
of  the  amount  of  costs  ])aid  by  him. 

Before  answtn-ing  to  the  merits,  the  defendants  filed  an  exc<'ption  to  the 
plaintifTs  demand,  (»n  the  gi'ound  that  the  bond  sued  on  is  a  joint  oldiga- 
ticm  in  favor  of  all  the  di'fendants  to  the  suit  of  Mussina,  and  that  all  of 
Siiid  joint  obligtH's  have  not  been  made  parties  with  the  i)laintiff  to  this  suit. 

The  exception  was  overruled  by  the  Judge  a  (//fo:  and  after  answer  filed, 
judgment  was  rendered  in  favor  of  the  plaintiff  against  the  sureties  on  the 
bond,  and  they  have  appealed  and  insist  on  the  validity  of  their  exet^j)- 
tion  to  the  idaintifl^s  petition. 

The  bond  given  in  the  suit  of  Mffssinfi,  and  on  which  this  suit  w>is  insti- 
tuted by  the  plaintiff,  is  a  joint  obligation  in  favor  of  all  the  defendants  as 
joint  obligees,  and  they  must  unite  in  order  to  enforce  by  action  a  per- 
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formance  of  the  ooutiuct.    In  the  ease  of  a  joint  obligation  as  to  the  obli-         Aluxg 
f^ees,  tliere  arLses  in  their  favor  only  a  joint  right  of  action  which  can      WooDRrfr 
only  be  exercised  in  a  suit  jointly  instituted  by  them.     The  law  does  not 
permit  a  multiplicity  of  suits  on  an  obligation  joint  as  to  the  obligors ;  nor 
<loes  the  law  allow  a  multiplicity  of  actions  for  the  enforcement  of  a  con- 
tmct  joint  as  to  the  obligees. 

The  plaintiff's  suit  is  on  the  liond  in  which  the  other  obligees  have  a 
joint  interest,  and  a  judgment  in  favor  of  the  plaintiflf  for  the  amount  of 
costs  paid,  would  not  be  a  satisfaction  of  the  bond  as  to  the  other  obli- 
gees, even  after  x)ayment,  nor  estop  them  from  suing  the  defendants  on 
the  bond  in  a  dift'erent  suit,  as  a  judgment  would,  if  rendered  on  an  obli- 
gation ///  s<fU(h)  in  favor  of  the  obligees.  The  defendants  therefore  have 
an  interest  in  re(piu'ing  all  the  obligees  in  the  bond  to  be  jomcd  in  a  suit 
instituted  to  enforce  a  performance  of  the  contract. 

The  excei>tion  was  well  taken  and  must  be  sustiiincd. 

For  the  reasons  assigned  it  is  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  lower  court  be  avoided  and  reversed ;  and  it  is  now  or- 
dered, adjudged  and  decreed,  that  the  exception  be  sustiiiued,  and  the 
suit  dismissed  at  plaintiff's  costs  in  ]>()th  courts. 
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L.  L.  Ferriere  v.  Gaspard  J.  Schreiber  et  al. 

Ou  tlM  trial  of  a  rule  to  ilLstiuivc  an  injuuctiun,  ou  tlic  grouiul  that  it  was  iti^^ueU  imi>ro violently  and  con- 
trary to  law,  the  allegatioDin  of  the  iiotitioD  arc  to  be  taken  as  true  for  the  pur|X)3ca  of  the  rule. 

APPEAL  fr(mi  the  Third  District  CU)urt  of  New  Orleans,  l)uv'njm'uit((^3. 
Whit1itk(*r  ct  FeWnrea,  for  plaiutitrand  appellant.   IhttitU'nt  it*  St.  P((kI, 
for  defendants. 

Buchanan,  J.  Plaintiff  sued  out  an  injunction  in  the  Third  Disti'ict 
C/Oiirt  of  New  Orleans  against  the  (!onst»ible  of  the  Seventh  Justice's 
Court  of  siiid  i)ari.sh,  to  prevent  him  from  selling  certain  lots  of  ground, 
under  two  orders  of  seizure  and  stile,  issued  at  the  suit  of  the  State  of 
Louisiana.  The  petition  for  injunction  alleged  that  the  proceedings  were 
void  for  illegidity  and  con.stitutionality.  The  gi'ounds  of  illegality,  &c., 
were  specially  detailed  in  the  petition,  which  was  sworn  to,  and  bond  fur- 
nished in  due  form  of  law. 

A  nde  was  taken  on  behalf  of  defendant,  to  di.ssolve  the  injunction,  on 
the  gi'oimd  that  the  same  issued  improvidently  and  contrary  to  law. 

Pbiintiff  appeals  from  a  judgment  making  the  rule  absolute. 

"VVe  have  not  been  favored  with  any  argument,  oral  or  written,  on  behalf 
of  the  ai>peUee.  The  nde  iipi>ears  to  have  been  submitted  in  the  court 
1  )olow  upon  the  pax)ers ;  aiul  we  cannot  perceive  from  an  inspection  of 
them  in  what  respect  the  injunction  wiis  improvidently  or  illegally  issued. 
The  fonus  prescribed  by  the  C-ode  of  PriR'tice,  for  the  remedy  of  injunc- 
tion, appear  to  have  been  pursued  in  this  case. 

We  agi-ee  with  the  counsel  of  appellant,  that  in  a  rule  of  this  kind,  the 
allegations  of  the  petition  are  to  be  tjiken  as  true  for  the  puri)oses  of  the 
rule ;  and  we  are  of  opinion  that  those  allegations  disclose  a  sufficient 
cause  for  the  issuance  of  the  writ  of  injunction. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  reversed,  that  the  nile  to  dis,solve  the  injuncticm  be  dismissed. 


8 


SUPREME  COUET  OF  LOUSIAXA, 


FCRAIERE 

r. 
FCHRBMSK. 


and  that  the  cause  be  remamled  for  further  proeeediiig«  according  talaw; 
the  costs  of  the  nile  and  of  this  appeal  to  l>e  paid  by  defendant  and 
appellee. 


P.   J.    Speak  et  als.  v.  M.    lI.vcJEr.jJKR*;. — M.    Barnett,  Ji;n.,  Syndic, 

PlaintilV  in  rule,  Appelhiiit. 

I'ruceediUf^rk  by  aOi|ue>ti'uliui)  ugum.-i  uu  MbscouUni},'  debtor ^  niitier  Uic  Ail  t»t  1826.  betore  a  diirt^rciil 
tribniuil  from  that  <»t'  llu*  itouut-il  o(  <iuh  atjsroiuliiij^  drbior,  ar»'  mram  nonjmiicr. 

4  PPEAL  from  tlie  District  CVmrtof  the  Parisli  of  Joti'ersun,  Uurthe^  J. 
J\,  H.  /*.  (iramhnoul,  (\  K,  Hit^stuiul  and  others,  for  plaintiffs.  G. 
SilnnitU,  for  ai>pellaHt. 

'  *Bi:('HANAN',  fl.  Mill*'!'  Hn(/r/ftt*/y,  a  merchant  or  tradt^r,  residing  in  the 
parish  of  JeflVrson,  absconded  «>r  eonceuled  himself  to  avoid  the  i)ayment 
of  his  del)ts.  Four  of  his  creditors  attaehed  his  property,  by  separate 
suits  tiled  in  the  District  Court  of  Jellerson. 

Sul>se(pu»iitiy,  three  other  credit4)rs  of  Hiiift'fln-iy  joined  in  a  setpiestra- 
tion  of  his  projierty,  under  the  Act  of  'l\)i\\  !Maivh,  182G,  by  petition  fut- 
dressed  to  the  Third  Distiict  Court  of  New  Orleans.  A  meeting  of  the 
creditors  was  convened  by  order  of  said  C<mrt.  upon  snch  petition,  at 
which  Mori' in  JiantHt  was  appointed  syndic. 

The  syndic  now  takes  a  rule  in  the  four  suits  pending  in  Jottei-son 
parish,  upon  t'u»  plaintiffs  in  said  suits,  to  sliow  cause  Avhy  the  funds  in 
the  hands  of  the  Sherilf  of  Jelferson.  under  the  attachnu'uts  levied  in 
tliose  suits,  should  not  be  delivered  to  him  for  administration. 

The  District  Court  did  not  err  in  dismissing  this  rnh*.  The  petition 
tiled  in  tjie  Distriet  Coin*t  of  New  Orleans,  which  was  given  in  o-idence 
herein,  shows  by  its  allegations  that  the  domicil  of  I/'ttft'/hrn/,  at  the  tinu* 
of  his  absconding,  was  in  the  jMirish  of  Jelfei-son.  The  same  fa<'t  is  proved 
by  several  witnesses  (examined  on  the  trial  of  the  rule.  The  proceedings 
for  a  se(piestration,  under  the  -\.ct  of  IH'id,  were,  therefore,  o>nnn  ntm 
jnflki'. 

The  {q»i»ellant  relies  upon  the  ease  of  lii/qn't/  v.  l)nniufufth\  8th  Martin, 
711 ;  but  that  case  is  not  in  point.  That  wa*»  ti  case  of  change  of  domicil, 
implied  from  cireumstan<'es  which  have  no  JHuilogy  to  the  facts  of  the 
present  case. 

In  the  case  of  Lcrois  v.  (rn-Av,  12  An.  828.  also  (pioted  by  appeUant, 
there  was  no  question  of  want  of  jimsdiction  ndima'.  itcrst/mf^  in  the  court 
from  which  the  writ  of  setpiestration  issut»d. 

Judgment  affirmed,  with  costs. 


Iflb  81 
49  1388 
49  139^ 

16       8. 

Oue2 

IW    4471 


Maria  Shannon  et  al   v.  J.  W.  Shannon,  Executor 

lu  all  nuiicuputivu  wills  by  public  act,  \\ liep"  tUu  lostalor  ik»e.s  not  fsigii,  but  aibxcs  bi.-  mark,  there 
must  be  made,  UD<lcr  ixiiii  of  uuUity,  express  mention  of  the  te.-lator'»  deeUiratmn  oJ  hiK  inability  t«> 
.■»ign.     Kxpre.-s  iriention  is  required,  ami  it  enniioi  be  inlerretl, 

I  1?1*KAL  from  the  Second  District  Court  of  New  Orleans,  .^/'o/v/f/,^  J. 
IIl     //.  -V.   Spiford.    (\    A.    Tiiiilur  and  Mni'tii,  d' Mi//n',   lor  piaintilfs- 
L^'ft  ct  Marr  and  Bon/ort/,  Simjh'ton  d'  (^Invk.  for  d(»feudant  and  appellant. 


NEW  ORLEANS,  JANUARY,  1861.  9 


YooRHiES,  J.     The  validity  of  the  will  of  J.  C.  Shannon,  deceased,  de-       Suiofosr 
pends  upon  the  construction  to  be  given  to  Art.  1572  of  the  Civil  Code.  Sbj^'wi. 

The  question  presented  is,  whether  a  nuncupative  will,  by  public  act, 
must  contain  an  express  mention  of  the  testator's  declaration  of  his  ina- 
bility* to  sign. 

The  1572d  Article,  which  ia,  in  the  French  text,  precisely  in  the  same 
words  of  Article  973  of  the  Napoleon  Code,  reads  as  follows : 

**  This  testament  must  be  signed  by  the  testator  ;  if  he  declares  that  he 
knows  not  how,  or  is  not  able  to  sign,  express  mention  of  his  declaration, 
as  also  of  the  cause  that  hindei-s  him  from  signing,  must  be  made  in  the 
act." 

The  unbroken  cui-reut  of  French  authorities,  decision  of  the  Court  of 
Ca.ssation  and  of  Courts  Royal,  and  opinions  of  commentators,  is  to  the 
effect  that  there  must  be  express  mention  of  the  testator's  declaration  of 
his  inability  to  sign.  Indeed  the  text  of  the  French  Code  is  not  open  to 
any  other  constniction. 

There  is  between  the  French  and  English  texts  of  our  Code,  the  differ- 
ence of  a  comma:  ^UhtUhe  knoips  not  how,  or  is  not  able  to  8i</n" — **qH*tl 
ne  sail  oh  ne  pent  signer.''  In  other  respects  the  ^nglish  translation  is  lit- 
eral. Nor  does  this  difference  in  the  punctuation  vary  the  sense  of  the 
article. 

In  the  case  of  tStafford  v.  Stafford,  reported  at  page  440  of  the  Louisiana 
Rexx)rts,  this  court, — Mr,  Justice  Carleton  being  its  organ, — gave  a  differ- 
ent interi^retation  of  that  portion  of  the  article  concerning  the  disability 
of  the  testator  to  sign  the  will. — **  This  construction  of  the  Code,"  it  was 
said,  **is  justified  by  the  interpretation  given  to  a  similar  Liw  in  France, 
by  a  distinguished  jurist  in  that  country." — The  coui-t  then  quoted  a  pas- 
sage from  Duranton  upon  the  point,  whether  an  apparent  contradiction  in 
a  will,  which  stated,  first,  that  the  testator  had  signed,  and  then  that  he 
had  been  unable  to  sign,  did  not  vitiate  the  instrument.  But  this  author 
is  silent  upon  the  question  decided  in  Stafford  v.  Stafford,  and  again  pre- 
sented in  the  case  under  consideration. 

Previously  to  the  adoption  of  the  Napoleon  Code,  the  law  required,  not 
only  that  mention  shoidd  be  made  of  the  testator's  declaration  of  his  in- 
ability to  sign  ;  but  that  the  notary  should  state  expressly  that  he  had  re- 
quested the  party  and  the  witnesses  to  sign,  and  that  they  had  declared  or 
answered  that  they  could  not  or  did  not  know  how  to  sign.  But  says 
Toullier:  **L'art.  973  du  Code  est  revenu  a  I'ordonnance  des  testamens; 
il  n'exige,  comme  cette  loi,  que  la  mention  expresse  de  la  declaration  du 
testateur  de  ne  savoir  ou  de  ne  pouvoir  signer,  aiusi  que  de  la  cause  qui 
Tempfeche  de  signer,  sans  laquelle  mention  le  testament  serait  nul,"  voL 
V. ,  No.  437.  See  Grenier,  tom.  I. ,  p.  438  ;  Pothier,  Testamens,  Art.  4,  Jl. 

Under  this  view  of  the  law,  we  have  come  to  the  conclusion  that,  in 
all  nuncupative  wills  by  public  act,  there  must  be  made,  under  pain  of 
nullity,  express  mention  of  the  testator's  declaration  of  his  inability  to 
sign.     This  necessarily  overrules  the  case  of  Stafford  v.  Stafford. 

There  is,  in  Sfiannon's  will,  the  following  clause  : 

**At  the  moment  of  signing  this  will,  the  said  testator,  being  too  wea!: 
to  sign  his  name,  has  made  his  mark,  in  presence  of  aU  the  parties. " 

**JoHN  C.  (X  )  Shannon." 

mark. 
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SflAWKoy  No  mention  is  made  of  any  declaration  on  the  part  of  the  testator;  but 

SHAiviror.      it  is  contended  that  this  is  supplied  by  the  affixing  of  the  mark. 

Our  article  requires  an  express  mention  of  the  testator's  declaration; 
and,  although  for  this  purpose,  there  be  no  sacramental  terms  or  expres- 
sions, it  is  obvious  that  this  cannot  be  reached  by  implication.  The  de- 
claration might  be  inferred  from  the  fact  that  the  testator  affixed  his  mark, 
but  what  becomes  of  the  express  mention  required  by  the  Code  ? 
The  will  of  J,  C,  Shannon,  deceased,  is,  therefore,  null  and  void. 
Judgment  affirmed. 


M.  B.  MiuER  V,  Wm.  Whitfield. 

The  general  denial  admits  the  signature  of  the  party  sued  as  endorser  of  a  promissory  note,  but  leaves 
Often  every  other  legal  defence. 

Au  endorser  residing  in  the  city  where  the  note  was  protested,  ia  entitled  to  notice  of  protest  in  person 
at  his  domicil ;  and  where  there  is  nothing  to  show  that  such  domicil  might  not  have  been  found  on 
diligent  enquiry,  a  Qote  addressed  to  the  endorser  through  the  Poet  Office  is  insufficient. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howell,  J. 
J,  B.  Cotton,  for  plaintiff.    G.  L.  Bright,  for  defendant  and  appellant. 

Merbick,  C.  J.  This  suit  is  against  the  defendant  as  endorser  of  a 
promissory  note.     The  answer  is  in  these  words : 

'*The  defendant  pleads  the  general  denial  and  want  of  amicable  de- 
mand, and  prays  to  be  dismissed,  with  costs. " 

**  He  prays  for  general  relief."    Signed,  &c. 

The  judgment  of  the  lower  court  was  for  plaintiff,  and  defendant  ap- 
peals, and  contests  the  plaintiff's  right  to  recover,  on  the  ground  of  the 
want  of  notice  of  protest. 

Plaintiff  contends,  that  the  defendant  cannot  make  this  issue,  for  he 
has  limited  his  defence  to  the  question  of  proof  of  signature  and  the 
want  of  amicable  demand. 

In  the  case  of  Hughes  v.  Harrison  and  wife,  8  N.  S.  300,  301,  it  was  held 
that  the  general  denial  admitted  the  signature,  and  left  open  every  other 
legal  defence.     See  also  14  La.  361,  19  La.  86  and  88. 

The  note  was  dated  New  Orleans,  and  was  payable  at  the  Savings  Bank. 
The  Notary  Public,  charged  with  making  protest,  demanded  payment  at 
two  different  Savings  Banks  in  this  city — one  at  the  comer  of  Camp  and 
Lafayette  streets,  the  other  at  the  corner  of  Camp  street  and  Exchange 
Place. 

He  protested  the  note,  but  made  no  certificate  of  the  manner  in  which 
the  notice  of  protest  was  served,  as  required  by  statute,  but  was  examined 
on  the  stand  as  a  witness.  He  says,  referring  to  his  invariable  habit,  and 
without  any  distinct  recollection  of  the  fact,  that  he  put  a  notice  of  pip- 
tcst  in  the  Post  Office  of  Lafayette,  directed  to  New  Orleans. 

The  notary  states  he  did  not  know  the  defendant ;  but  it  does  not  ap- 
pear tliat  he  made  any  inquiry  to  find  his  residence  or  place  of  business. 

It  is  shown  that  the  defendant,  during  the  last  ten  or  twelve  years,  has 
resided  in  the  city,  and  that  he  lives  on  his  own  property,  and  carries  on 
a  large  blacksmith  and  wheelwright  establishment  on  St.  Joseph  street, 
between  Foucher  and  Magazine  streets. 

It  is  clear  that  the  evidence  is  insufficient  to  chai'ge  the  defendant  as 
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Endorser.  As  the  notary  resided  in  the  same  city  with  the  endorser,  he 
could  not  resort  to  another  Post  Office  and  address  a  notice  to  the  endorser 
in  this  city.  The  defendant  was  entitled  to  notice  of  protest  on  him  in 
person,  or  at  his  domicil,  there  being  nothing  to  show  that  such  domicil 
might  not  have  been  found  on  diligent  inquiry.  See  Ueiss  v.  Corcoran  & 
Co.,  15  An.  694 ;  6  La.  744. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the 
judgment  of  the  lower  court  be  avoided  and  reversed ;  and  it  is  now  here 
ordered,  adjudged  and  decreed,  that  there  be  judgment  in  favor  of  the 
defendant,  with  costs,  in  both  courts. 


IflLLBR 
P. 
WHITriKLP. 


*         Mrs.  Felix  Leblanc  v.   L.  F.  Bouchereau. 

Incapacitated  persons,  when  seeking  to  be  relieved  team  the  eilects  of  engagements  contracted  by  them 
tn/mudem  legit  are  entitled  to  ibow  the  real  nature  of  the  transaction,  and  persons  so  incapacitated 
are  oot  bound  to  jM-odace  a  ooanter-letter,  bat  may  use  parol  eTidenoe  to  invalidate  the  contract 

Where  a  contract  was  made,  purporting  to  be  a  sale  of  a  slave  by  a  married  woman,  and  it  appeared 
that  she  retained  possession  of  the  slave  for  some  tlmeaiter  the  sale  ;— that  the  price  was  inadequate: 
that  the  sale  was  redeemable  ;  that  the  very  instrument  itself  showed  that  the  price  was  not  paid  in 
presenee  of  the  notary  or  of  the  witnesses,  although  the  stipulation  was  Ibr  a  cash  sale,  and 
lastly,  that  the  so-called  vendee  was  the  creditor  of  her  husband— J?eZ(2 :  That  thi)  was  not  in  reality, 
any  contract  of  sale  between  the  parties.  Redeemable  sales  unaccompanied  by  delivery  of  the  thing 
sold,  of  which  the  considerations  are  inadequate,  courts  are  bound  to  consider,  without  sufficient  evi- 
dence to  the  contrary  as  c(»tract3  for  which  the  thing  nominally  sold  stands  as  security  and  nothihg 
else. 

In  such  a  case  as  that  Just  mentioned  the  married  woman  would  be  entiUod  to  the  value  of  the  services 
of  her  Blare  fh)m  the  moitent  that  she  afterwards  became  dispossessed  by  her  nominal  vendee. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Howell,  J. , 
presiding.     Johnston  <&  Denis,  for  plaintiff  and  appeUlant.     Castera 
4t  Biron,  for  defendant. 

YooRHiEs,  J.  The  object  of  this  suit  on  the  part  of  the  plaintiff,  who 
is  a  married  woman,  is  to  obtain  the  cancellation  of  the  sale  of  a  slave, 
made  by  her  to  the  defendant,  a  creditor  of  her  husband.  The  ground 
assigned  is  that  this  was  in  refdity  a  contract  of  suretyship  prohibited  by 
law,  although  it  is  clothed  with  the  forms  of  a  contract  of  sale,  with  right 
of  redemption. 

The  defendant  contends  that,  this  being  a  case  of  simulation  as  be- 
tween the  parties,  the  plaintiff  is  not  entitled  to  introduce  parol  evidence 
to  invalidate  the  authentic  instrument  of  transfer  ;  and  that  she  must 
either  produce  a  counter-letter  or  probe  the  conscience  of  her  adversary. 

It  is  to  be  remarked  that  this  is  not  an  action  to  annul  a  simulated  con- 
veyance ;  but  one  to  declare  invalid  a  contract,  in  [appearance  legal  and 
binding,  but  covering  a  violation  of  a  prohibitory  law.  It  is  well  settled 
that  incapacitated  pei*sons,  when  seeking  to  be  relieved  from  the  effects 
of  engagements,  contracted  by  them  mfratidem  legis,  are  entitled  to  show 
the  real  nature  of  the  transaction.  '*It  is  not,"  said  the  court,  ''a  good 
answer  to  say  that  persons  so  incapacitated  should  take  a  counter-letter ; 
for,  to  admit  this  argument,  would  be  to  make  them  the  victims  of  the 
weakness,  which  induced  the  law  to  throw  its  shield  over  them." — (TJiibo- 
deau  V.  Herpin,  5  A.  580,  and  authorities  there  quoted.) 

The  facts,  from  which  the  plaintiff  endeavors  to  prove  that  the  contract 
of  sale  was  in  reality  one  of  suretyship  for  the  debt  of  her  husband, 
are  the  following,  to  wit :  That  she  retained  possession  of  the  slave  some 
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LEBAXG        time  after  the  sale ;  that  tlie  price  was  inadequate ;  that  the  sale  was  re- 

BoucBERKAu.     deeiuable ;  that  it  appears  by  the  very  instrument  that  the  price  was  not 

paid  in  presence  of  the  notary,  or  of  the  witnesses,  although  the  stipuld' 

tion  was  for  a  cash  sale ;  and,  lastly,  that  the  defendant  was  the  creditor 

of  her  husband. 

As  these  facts  are  borne  out  by  the  record,  we  conclude  that  there  was 
not  in  reality,  any  contract  of  sale  between  the  parties.  '*  Redeemable 
sales,  unaccompanied  by  delivery  of  the  thing  sold,  of  which  the  consid- 
erations are  inadeqiiate,  courts  are  bound  to  consider,  without  sufficient 
evidence  to  the  conti'ary,  as  contracts  for  whic'i  the  thing  nominally  sold 
stands  as  security  and  nothing  else."  Colli ns  v.  PeVei^in,  5  An.  99  ;  Trop- 
long,  vente,  {  695  ;  Merlin  Rep.  verbo  Contrat  Pignoratif. 

The  plaintiff  never  ceased  to  be  the  owner  of  the  slave,  and  is,  there- 
fore entitled  to  the  value  of  his  services  from  the  moment  that  she  after- 
wards  became  dispossed.  These  services  are  worth  thirty-five  dollars  per 
month,  as  shown  by  the  e^^dence  ;  and  begin  to  run  from  the  24th  day  of 
June,  A.  D.  1857. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District 
Court  be  avoided  and  reversed  ;  and  that  the  plaintiff  do  have  judgment 
against  the  defendant  for  the  slave  Jack. 

It  is  further  ordered  and  decreed,  that  the  sale  of  the  31st  day  of  March, 
A.  D.  1857,  be  cancelled  and  annulled  ;  and  that  the  plaintiff  do  recover 
of  the  defendant  the  monthly  rent  of  thirty-five  dollars,  to  be  computed 
from  the  24th  day  of  June,  1857,  A.  D.,  until  delivery  of  said  slave  by  the 
*  said  defendant  to  the  said  plaintiff,  the  defendant  paying  the  costs  in  both 
courts, 

PuPFEL,  J. ,  recused  himself. 


>      »  #    "^^     !■<>■■      I*l<<l»»<»>»»      ■ 


P.  M.  McIntosh  et  al.  u.  Merchants  &  Planters  Insurance  Company. 

J.  Culbertson,  Receiver. 

Privfleges  cannot  be  acquired  by  suits  or  seizures  alter  a  surrender  made  by  a  debtor  to  bis  creditors  ; 
and  the  creditor  on  whose  opposition  to  the  tableau  of  distribution  a  reduction  is  ordered  of  the 
amount  allowed  by  the  syndic  as  counsel  fees,  cannot  claim  the  exclusive  benefit  of  such  reduction. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Egglestmi,  J. 
E.  Rnwle  and  Durant  d'  Homor,  for  appellants.   G.  SrJimidt,  for  ap- 
pellees. 

Land,  J.  The  question  for  our  decision  in  this  case  is  whether  the  cred' 
itor  of  an  insolvent  corporation  who  opposes  a  tableau  of  distribution  filed 
by  the  receiver,  and  succeeds  on  his  opposition  in  reducing  the  amount  of 
fees  allowed  by  the  receiver  to  his  counsel,  is  entitled  to  the  exclusive  ben- 
efit of  such  reduction,  by  privilege  or  preference  to  all  the  other  creditors 
of  the  corporation. 

The  creditors  who  claim  the  benefit  of  such  reduction,  are  Angdrodl  dt 
Barth,  who  succeeded  on  two  former  oppositions  in  reducing  the  fees  al- 
lowed to  counsel  from  three  thousand  to  fifteen  hundred  dollars.  These 
parties  are  now  before  us  as  appeUees,  on  the  appeal  of  other  creditors  of 
the  corporation,  from  a  judgment  awarding  to  the  appellees,  on  their  op 
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position  to  the  final  tableau,  the  entire  amount  refunded  to  the  receiver,       McImtosh 
under  the  former  decisions  of  this  court.  m.  t p.  iva.  co. 

The  privilege  claimed  by  the  appellees  cannot  be  allowed,  because  it  is 
not  granted  by  law.  Privileges  cannot  be  acquired  after  a  surrender  of 
property,  either  by  suits  or  seizures.  The  advantage  claimed  by  the  ap- 
pellees, Ls  only  allowed  by  Ai-ticle  1792  of  the  Civil  Code,  when  there  is  no 
cession  of  goods,  and  its  provisions  have  no  appHcation  to  the  case  of  an 

opposition  by  creditors  to  a  tableau  of  disti-ibntion  filed  by  a  syndic  or 
receiver. 
It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 

the  lower  court  on  the  opposition  of  Angelrodt  <ft  Barth  be  avoided 
and  reversed  ;  and  it  \»  now  ordered,  adjudged  and  decreed,  that  said  op- 
position be  dismissed  with  costs  in  both  courts,  and  that  the  final  tableau 
filed  by  the  receiver  be  confirmed  and  homologated  at  the  costs  of  the  ap- 
pellees in  this  court. 


Charles  L.  Kkabe  et.  als.  u  J.  B.  Tbrkot  et.  als. 

Ibe  individaal  corporator  may  sue  in  their  indfYldual  namefl  when  they  have  rights  in  the  corpo- 
ration to  vindicate  which  relate  to  property  or  any  intellectual  gratiflcation,  the  violation  of  which 
con  be  made 'the  basifl  of  a  demand  for  money. 

Tbe  act  of  the  majority  of  the  corporators  is  considered  as  the  act  of  the  whole.  Bat  as  the  indi- 
viduals who  compose  a  corporation  do  not  directly  own  its  property,  so  they  act  in  the  transaction 
of  its  business  primarily  as  agents  ;  and  where  the  individual)  composing  one  corporation  formed 
a  nu^ority  ol  another  and  separate  corporation — Hdd .-  Thai  they  could  not,  as  agents  of  the  first 
apply  to  themselves,  as  agents  of  tbe  seccxid,  for  a  lease  of  tbe  property  of  the  latter,  and  then, 
a«)  agents  of  the  same,  grant  it  on  such  terms  as  should  please  themaelves  as  agents  of  the  for- 
mer, in  opposition  to  tbe  wishes  and  protests  of  their  co-corporators  ot  the  latter  corporation,  and 
to  their  exclusion.  The  co-corporators  thus  iiUui*^  may  repudiate  this  act  of  tbe  majority  upon 
these  grounds  ;  if  they  were  joint  owners,  they  could  not  be  Judges  in  their  own  cause,  and  if  they 
were  agents,  they  represented  incompatible  interest.  Tbe  agents  of  a  corporation  when  once  ap- 
pointed, or  members  acting  in  their  stead,  are  subject  to  tbe  same  rules,  liabilities  and  incapacities 
as  agents  of  individuals  an^  private  persons. 

An  agent  cannot  bo  permitted  to  assume  duties  ami  trusts  incompatible  with  his  agency,  nor  validly 
exercise  such  agency  aft^r  he  has  acquired  an  interci*!  averfie  to  his  principal. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Duvignenud,  J. 
T,  W.  CoUena,,  for  plaintiffs  and  appellants.  E.  Fillefd  smd  J.  Tis- 
aoty  for  defendants. 

Mebbick,  C.  J.  The  plaintiffs,  twelve  in  number,  allege  that  they  are 
regular  members  of  an  incoi-porated  society  established  for  mutual  relief 
and  succor,  according  to  law,  under  the  name  and  title  of  St.  Andrew 
Lodge  ;  that  said  corporation  owns  and  holds  certain  lots  of  ground,  with 
the  buildings  and  improvements  thereon,  situate  in  this  city,  together 
with  various  articles  of  furniture,  masonic  paraphernalia,  and  other  move- 
able efifects  contained  in  the  buildings  aforesaid. 

That  the  members  of  said  society,  being  all  master  masons,  agi-eed  to 
meet  masonically,  and  did  so  meet  in  unity,  until  a  conspiracy  was  formed 
by  a  number  of  members  to  exclude  them  (the  plaintiffs)  from  their  com- 
mon enjoyment  and  possession  of  the  property  and  domicil  of  the  society, 
and  to  appropriate  among  the  parties  to  said  conspiracy  the  exclusive  pos- 
session and  use  of  said  property,  to  the  disturbance  of  the  actual  and  real 
possession  of  them,  the  plaintiff. 

That  in  order  to  effect  their  design,  the  defendants  (consisting  of  twen- 
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Khab^  ty-two  individuals)  formed  themRelves  into  a  sepai^ate  coiporation  under 
TBRjior.  the  name  and  style  of  St.  Andrew  Lodge  No.  5  ;  and  then  applied  to  St 
Andrew  Lodge  for  a  lease  of  its  property,  and  being  themselves  all  pres- 
ent at  a  meeting  of  the  St.  Andrew  Lodge,  passed  a  resolution  leasing  to 
themselves,  that  is,  to  St.  Andrew  Lodge  No.  5,  the  property,  masonic 
paraphernalia  and  movables  belonging  to  St.  Andrew  Lodge,  for  a  very 
inadequate  rent,  with  the  understanding  that  they  should  have  exclusive 
and  continuous  possession  and  control  of  the  leased  property. 

That  the  defendants  carried  said  resolution  ht/  their  omt  votesy  notwith- 
standing the  objections  and  protestations  of  the  plain tifiGs,  who  were  not 
members  of  the  new  society  incorporated  under  the  name  of  St.  Andrew 
Lodge  No.  5,  and  in  furtherance  of  their  action,  the  defendants  are  about 
to  exclude  and  prevent  the  plaintiffs  from  the  use  and  enjoyment  of  said 
corporate  property  according  to  its  destination,  and  are  appropriating  the 
same  to  theii*  own  separate  masonic  purposes. 

And  that  the  pretended  lease  of  the  property  of  St.  Andrew  Lodge,  by 
the  resolution  carried  by  the  votes  of  the  defendants,  violates  the  title  and 
rights  of  the  plaintiffs,  and  is  illegal,  null  and  void. 

The  plaintiffs  pray  thwt  the  keeper  of  the  i^roperty  of  St  Andrew  Lodge 
be  enjoined  from  delivering  the  same  to  the  exclusive  use  and  occupancy 
of  the  defendants  ;  and  further  pray  tliat  the  defendants  be  enjoined  from 
preventing,  interfering  with,  and  obstructing  the  plaintiffs  from  visiting 
and  using  said  property  according  to  its  destination  ;  that  the  resolution 
and  lease  in  favor  of  St.  Andrew  Lodge  No.  5  be  declared  null  and  void, 
and  that  the  defendants  be  condemned  in  soUifo  to  pay  heavy  damages. 

The  {)laintiffs  amended  their  petition  by  making  the  St.  Andrew  Lodge 
a  party  defendant  to  the  suit.  The  St.  Andrew  Lodge  No.  5  was  made  a 
defendant  in  the  original  petition. 

Exceptions  were  filed  to  the  right  of  the  plaintiffs  to  institute  the  ac- 
tion. 

The  same  being  overruled,  the  defendants  answer  by  a  general  denial, 
and  pray  for  damages  on  the  dissolution  of  the  injunction. 

In  June,  1856,  a  coi-poration  under  the  general  laws  was  foimed,  as 
stated  in  the  plaintifi^s'  petition,  called  the  St.  Andrew  Lodge.  The 
plaintiffs  and  defendants  all  belonged  to  the  same  as  members.  The  real 
estate,  the  subject  of  the  lease,  is  tlie  property  of  the  St  Andrew  Lodge. 
The  members  aU  being  master  masons,  agreed  to  meet  masonically,  as 
stated  iii  the  petition,  and  adopted  the  Scotch  Rite.  They  placed  them- 
selves under  the  jurisdiction  of  the  Supreme  Coimcil. 

The  individual  defendants  constituting  a  majority  of  the  members  of 
the  St  Andrew  Lodge,  applied  to  the  Grand  Lodge  of  Louisiana  (which 
by  law  has  power  to  erect  masonic  corporations  under  its  jurisdiction)  for 
a  charter  ;  and  the  same  being  granted,  they  formed  the  legal  cori>oration 
known  as  the  St  Andrew  Lodge  No.  5. 

By  their  own  votes,  they  leased  to  the  new  corporation,  also  under 
their  control,  the  property  specified  in  plaintiffs'  petition,  and  of  the 
value  therein  stated. 

It  appears  to  be  proven  as  well  as  conceded,  that  the  plaintiffs  have  no 
right  in  virtue  of  their  membersliip  in  St  Andrew  Lodge,  to  participate 
"with  the  defendants  in  the  masonic  meetings  held  in  the  buildings  of  the 
corporation  by  the  members  of  the  new  coi-poration  organized  under  the 
jlirisdiction  of  the  Grand  Lodge.     In  fact,  the  proof  shows  that  the  doors 
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of  the  building  were  closed  on  one  occasion  against  the  plaintiffs  and         K^fABf 
those  wishing  to  meet  with  them  under  the  Scotch  Rite.    The  inadequacy        Tbrkot. 
of  the  price  of  the  lease  only  appeal's  by  a  comparison  of  the  value  of  the 
property  with  the  rent,  and  the  fact  of  the  exclusion  of  the  plaintiffs  from 
the  use  of  the  property.     The  questions  made  here  are  in  substance  the 
following,  viz  : 

Ibt.  Can  the  plaintiffis  as  individuals  stand  in  judgment  ? 

2d.  Are  they  not  concluded  by  the  act  of  the  majority  of  their  co-cor- 
porators, and  is  not  the  same  binding  upon  them  ? 

It  must  be  evident  to  every  one  that  this  court  has  only  to  deal  with 
the  questions  of  law  which  arise  upon  the  state  of  facts  presented  by  the 
record.  What  is  authentic  or  conformable  to  the  usages  of  masonry,  can 
only  be  settled  by  those  initiated  in  its  mysteries.  Whether  the  plaintiffs 
be  or  not  true  and  accepted  masons,  concerns  not  this  controversy.  The 
St.  Andrew  Lodge  is  a  legal  corporation.  So  also  is  St.  Andrew  Lodge 
No.  5.  The  plaintiffs  are  members  of  the  iii'st  named  coi'poration,  and 
the  two,  with  certain  membei*s  of  both  corporations,  are  the  defendants 
to  the  suit.  All  these  x>a.rtte8,  plaintiffs  and  defendants,  are  capable  of 
sustaining  legal  i*ight9,  and  our  endeavor  must  be  to  ascertain  what  those 
rights  are  in  relation  to  the  matters  presented  for  our  consideration. 

I.  Can  the  plaintiffs  sue  as  individual  members  of  a  corpojation  ?  On 
this  point  it  is  urged  by  the  defendants'  counsel,  that  the  plaintiffs  and 
defendants  are  corporators,  and  as  such  they  have  no  interest  whatever 
in  the  property  of  the  corporation  named  St.  Andrew  Lodge. "  They  cite 
Art.  427  of  the  Civil  Code,  which  says  :  *'The  estate  and  rights  of  a  cor- 
poration belong  so  completely  to  the  body,  that  none  of  the  individuals 
who  compose  it  can  dispose  of  any  i)art  of  them." 

Although  corporations  are  distinct  fi-om  the  persons  who  compose  them, 
and  are  considered  as  intellectual  beings,  yet  it  is  well  settled,  that  the 
corporators  who  compose  the  same,  and  through  whose  agency  the  affairs 
are  managed,  sometimes  have  rights  in  the  corpoi'ations  which  they  can 
protect  in  a  court  of  justice.  In  monied  corporations,  legal  proceedings 
on  behalf  of  stockholders  are  of  frequent  occun*ence  ;  and  we  know  no 
reason,  why  members  of  other  corporations  should  be  excluded  from  the 
courts  when  they  have  rights  to  vindicate  which  relate  to  property  or 
any  intellectual  gratification,  the  violation  of  which  can  be  made  the  basis 
of  a  demand  for  money.  There  is,  therefore,  no  objection  to  the  pro- 
ceeding in  the  names  of  the  individual  members.  Indeed,  this  was  the 
only  mode  in  which  the  plaintiffs  could  present  their  gidevances  to  the 
court ;  for  their  co-corporators  contix>lled  both  bodies,  and  they  could 
thus  prevent  any  suit  from  being  commenced  by  tlie  St.  Andrew  Lodge, 
the  only  body,  besides  themselves,  who  might  vindicate  the  plaintiffs* 
rights.  See  Dodge  v,  Wofjhey,  18  Howai'd  331,  and  ZaMskees  v.  C.  C.  C. 
Bailroad  Comjxmt/,  23  Howard  395. 

IL  The  second  question  raised  in  this  ease  is,  whether  the  plaintiffs 
are  not  concluded  by  the  act  of  the  majority  of  the  members  of  the  St. 
Andrew  Lodge  ?  The  Civil  Code  declares  that :  **In  corporations,  the  act 
of  the  majority  is  considered  as  the  act  of  the  whole. " 

It  being  admitted  that  the  resolution  leasing  the  property  of  the  St. 
Andrew  Lodge  to  St.  Andrew  Lodge  No.  5,  was  passed  by  a  majority  of 
the  members  present,  notwithstanding  the  protests  of  the  plaintiffs,  pre- 
sents a  prhna  fmne  case  of  right  on  the  part  of  the  defendants,  and  this 
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KsAni  pobition  must  be  overcome  by  the-  plaintiifs.  They  suppose  they  have 
TERxot.  accomplished  this,  by  showing  that  the-  individual  defendants  by  whose 
agency  the  resolution  was  passed  were  incompetent  to  lict  by  reason  of 
their  interest,  and  moreover,  that  the  price  or  reiit  was  inadequate. 
From  its  nature,  a  corporation  aggregate  is  compelled  by  necessity  to  act 
through  the  agency  of  others,  whether  it  be  a  meeting  of  members  or  offi- 
cers elect.     C.  C.  429. 

It  may  be  laid  down  as  a  safe  doctrine,  that  the  agents  of  a  cori)oration 
when  once  appointed,  or  members  acting  in  their  stead,  are  subject  to  the 
same  rules,  liabilities  and  incapacities  as  the  agents  of  individuals  and 
j)rivate  i)ersons.    Story  on  Agency,  No.  16. 

It  may  be  further  affirmed  as  fundamentid  tniths,  that  no  man  can  be 
allowed  to  decide  his  own  cause  as  judge,  and  that  no  agent  can  be  i)er- 
mitted  to  assume  duties  and  trusts  incompatible  with  his  agency,  nor 
validly  exercise  such  agency  after  he  has  acquired  an  interest  adverse  to 
his  pi*incipal.  II  An.  411 ;  13  An.  20  ;  Story  on  Agency,  Nos.  9,  10  and 
210. 
^/y  The  conti*act  which  is  the  subject  of  the  present  suit  was  formed  by  the 

^  agency  of  a  majority  of  the  corporators  themselves,  and  hence  it  might  at 
first  blush  be  imagined  that  they  were  acting  as  ownera  rather  than 
agents.  But  as  the  individuals  who  compose  a  corporation  do  not  direct- 
ly own  its  property,  so  they  act  in  the  transaction  of  its  business  primarily 
as  agents.     Quod  unirersiMi  dehetnr,  shujuVw  mm  ilebetur. 

The  twenty-two  individual  defendants,  therefore,  who  voted  in  favor  of 
the  resolution  to  lejise  the  property  of  the  St.  Andrew  Lodge,  in  so  doing 
acted  as  agents  of  this  corpoi-atiou.  But  at  the  same  time,  they  had 
formed  a  new  corporation  in  which  they  had  actjuired  interests  as  mem- 
bers and  cori)oratoi*s,  and  had  as-sumed  its  management  and  care  as 
agents.  Here  then  they  had  actiuired  interests  and  assumed  duties  i9- 
compatible  with  tlieir  agency  in  the  aflair  of  gi-anting  the  lease.  They 
coidd  not,  as  agents  of  St.  Andrew  Lodge  No.  5,  apply  to  themselves,  as 
agents  of  St.  Andi*ew  Lodge,  for  a  lease  of  the  propei-ty  of  the  latter,  and 
then,  as  agents  of  the  same,  grant  it  on  such  terms  as  shoiUd  please  them- 
selves in  their  capacity  of  agents  of  the  former,  and  in  opposition  to  the 
wishes  and  protests  of  their  co-corponitors  of  the  lattt»r  lodge,  and  to 
their  exclusion. 

In  another  case,  where  a  similar  question  is  presented,  it  is  said,  in  sub- 
stance, that  the  mind  is  free  in  moulding  its  belief  according  to  its  appre- 
hensions of  truth,  and  hence,  to  limit  its  activity,  and  to  stand  in  the  way 
of  change,  is  to  set  boundaries  to  human  knowledge.  From  this  proposi- 
tion is  then  deduced  the  right  of  the  majority  of  the  St.  Andrew  Lodge  to 
change  its  mode  of  working  out  the  charitable  and  social  objects  of  the 
foundation.     See  Keiser  et  id.  v.  Stanififer  et  a/.,  6  Ohio  Rep.  368. 

Perhaps  a  majority  of  a  cori>or»*tion  might  have  a  right  to  prescribe  rad- 
ical changes  in  the  creed  or  in  the  ceremonies  and  rites  of  a  corporation, 
so  that  the  same  should  not  be  in  contiuvention  of  tlie  objects  of  the  cor- 
poration itself,  and  should  not  exclude  any  of  the  coi-pomtors  from  parti- 
cipating in  and  enjoying  the  advantages  of  the  corporation  under  the  new 
regulations  so  introduced.  But  this  is  not  the  case  before  us.  The  })lain- 
tiffs  have  never  forfeited  their  rights  as  members  of  the  corporation  of  St.- 
Andrew  Lodge  ;  yet,  by  an  act  of  the  majority,  they  are  excluded  fi*om  the 
properiy,  and  not  permitted  to  enjoy  the  advantages  which  their  brethren 
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derive  from  the  j>i'operty  in  connection  with  the  now  act  of  ineori:)omtion    .     K\ab6 
and  charter  from  the  Grand  Lodge.  tf.hsoi. 

The  plaintiffs  are  permitted  to  say  :  **  we  stand  upon  our  act  of  iucoii)o- 
ration  ;  we  cannot  by  law  be  compelled,  w^ithout  any  fault,  to  join  another 
body  of  men,  and  become  members  of  another  corporation  in  order  to  vn-^ 
joy  what  is  lawfuUy  our  own.  If  the  defendants  vrUl  deprive  us  of  our 
rights  for  their  own  advantage,  they  must  do  it  through  the  agency  of  oth- 
ers than  themselves.  If  they  be  joint  owners  with  us,  they  cannot  be. 
judges  in  their  own  cause  ;  if  they  be  agents,  they  represent  incompatible  . 
interests. " 

From  this  view  of  the  case,  it  seems  to  us  clear  from  principle,  that  the 
lease  granted  by  the  St.  Andrew  Lodge,  through  the  agency  of  the  indi- 
vidual defendants,  to  St.  Andrew  Lodge  No.  5,  was  voidable,  and  that  the 
plaintifiEs  are  entitled  to  relief  against  it  as  depriving  them  of  the  free  ex- 
ercise of  their  franchises  as  members  of  the  first  named  cori)oration. 

No  particular  damages  have  been  proven  in  this  case,  and  we  think  that 
justice  will  be  done  by  rescinding  the  lease  and  enjoining  the  defendants 
from  opposing  any  obstacles  to  the  enjoyment  by  the  plaintiffs,  as  mem- 
bers of  the  St.  Andrew  Lodge,  of  their  common  property  at  all  reasonable 
times. 

The  pleadings  raise  no  question  as  to  any  right  claimed  by  a  third  cor; 
poration,  the  St.  Andrew  Lodge  No.  6,  to  use  the  buildings  l)elonging  to 
the  St.  Andrew  Lodge. 

The  controversy  here  is  argued  on  the  issues  made  by  the  2)<tr ties  to  this 
suit,  and  on  the  questions  submitted  which  have  just  been  resolved  in  fa- 
vor of  the  plaintiffs. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  Court,  that  th(^ 
judgment  of  the  lower  Court  be  avoided  and  reversed  ;  and  it  is  now  or- 
dered, adjudged  and  decreed,  that  said  lease,  described  in  plaintiffs'  iieti- 
tion,  from  the  St.  Andrew  Lodge  to  the  St.  Andrew  Lodge  No.  5,  be  n^- 
scinded  and  annulled,  and  tliat  the  defendants  l^e  enjoined  from  obstnvct- 
ing  or  preventing  the  plaintiff?,  in  their  capacities  of  members  of  the  St. 
Andrew  Lodge,  from  visiting  at  all  reasonable  times  the  property  belong- 
ing to  said  last  mentioned  cori>oration  ;  and  it  is  further  ordered,  that  the 
defendants  pay  the  costs  of  both  Coui-ts. 


-■v-\.-V^'VN.'\.'\/-\^N,-\,"S,-v"^  \.-V"VN."N.  > 


V.  Parlance  &  Co.  v.  H.    Parlance   &   Co. — Mrs.  D.  Debat,  War- 
rantor. 

Ill  rwlbibitory  aclUms,  the  conjectural  opinions  of  physicians  witliout  Any  post  moriem  examination,  are 
not  of  themselves  sufllcient  evidence  to  (>slabliAh  the  origin  of  the  disea-^c  of  wliicli  Uk.'  <slav«*  died. 

A  PPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Hifwell,  3. 
J  X     Tt^-  Ti.  Koontz  and  A.  V.  Avefjuo,  for  plaintifl's  and  appellants.      M'. 
H,  Hunt  c£'  l^etmirCy  for  waiTantor.     L.  Casfera,  for  defendants. 

V00KHIE.S,  J.  The  ground  upon  which  the  plaintiffs  ba,se  their  m-tion 
in  redhibition,  Ls  that,  at  the  date  of  the  sale,  the  slave  was  afflicted  with 
tubercular  consumption. 

The  only  evidence  upon  this  su])ject,  is  the  conjectural  <)i)inion  of  phy- 
sicians,  two  of  whom  had  given  medical  atttnition  to  the  slave  during  his 
illness.     There  was  no  post  mortem  examination. 
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Pari^ob  On  the  other  hand  it  ai>pearH  that  the  wlavi'  i)reviousl3'  to,  and  at  tlie 

i*Aitt:AMiii,  date  of  the  sale,  enjoyed,  to  all  ai)po.u*anee«,  remarkably  good  health. 
Nor  doe??  it  apjiertr  at  what  time,  after  the  side,  the  fii-fit  symptom.s  of  the 
disease  l>ecame  manifest.  Under  the8e  circnmstiineeR  the  8i>eciilative 
opinions  of  the  jihysieians,  who  attended  the  slave  during  his  last  ilhiess, 
dre  not  of  themselves  .sufficient  io  est»xl)Hsli  the  preci.se  origin  of  the  dis- 
ease. Dupre  V.  Denuirest,  5  A.  502  ;  Siackhnusc  v.  KcudaU,  7  A.  070  ; 
WnUanis  V.  Talbot,  12  A.  408.  * 
Judgment  affirmed. 


B.  Wentworth  V,  Ship  Realm,  Master  and  Owners. 

Wliere  llioshipiicr  or  goo<i.'«  took  a  bill  or  lading  with  iho  eiulorscmciit  \\\vm  ilio  inurgiu  **vviyht  and 
ronttnts  unknown,^'  and  on  the  arrival  of  th«  vossel  at  NpwOrlft«nB  thov  woro  ronil«*mn<Ml  by  the  Port 
Warden  to  b<*  sold  as  duinagcd  goo«ls — tfdil  :  That  under  such  a  hill  of  kulinK,  tho  i>uninion  carrit-r 
has  coniplio«l  with  his  contract  when  he  ha«  dclivcn*  I  the  box  externally  in  frocxi  onler  and  coiiditii>u. 
and  tho  bunlen  of  proof  rcj't-*  on  the  (mnsignee  to  show  that  the  contents  nf  the  bt»x  were  in  irootl  or- 
der and  condition  at  the  time  o(  the  shipnieni. 

■ 

I  PPEAL  from  the  Foiiiiih  District  Court  of  New  Orleans,  Price,  J. 
XjL    Benjamin,  Bradford  ((•  Finiiei/,  for  plaintiff.     (».  P.  McPheeterft,  for 
defendants  and  appellants. 

Mkrriok,  0.  J.  This  case  presents  a  question  as  to  the  burden  of 
l^roof. 

DonglasH  and  Sherwood^  of  New  York,  sliipi^ed  hy  the  lieahn  tliree  ca.ses 
i>f  merchandise,  Nos.  62,  63  and  64,  to  the  plaintiff  in  this  city.  The  l)ill 
ot  lading  had  tliis  endorsement  upon  the  margin,  "Weight  and  cont«*nts 
unknown,"  signed  *' Bobson  c(-  Fofidicl:'" 

The  ship  in  her  passage  out  did  not  meet  with  bad  weather,  and  there 
was  no  appearance  on  any  portion  of  the  cargo  of  stains  by  salt  water,  and 
no  complaint  made  by  any  of  the  consignees  except  by  the  plaintiff,  and 
then  only  for  damage  to  the  contents  of  box  No.  03,  which  contained 
hooi)-skirt8  which  were  .stained  and  rusty. 

The  i^roof  on  one  side  shows  that  the  box  was  made  of  poplar  or  pine  ; 
that  it  was  delivered,  so  far  as  its  external  appearance  indicated,  in  good 
condition,  and  received  without  objection  ;  that  it  was  not  stained  ;  and 
that  salt  water  always  stains  w^ood  of  a  dark  color.  On  the  other  side  it 
was  shown  that  the  box  tasted  of  salt  water  when  opened  at  the  plaintiff's 
store,  and  the  hoop  skirts  were  stained  and  rusty  ;  that  they  w'ere  con- 
demned by  the  Port  Wardens  to  be  sold  as  goods  damaged  by  contact  with 
salt  water  ;  that  the  hoop  skirts,  if  merchantable,  would  have  been  worth 
$T)b(y  ;  that  they  sold  in  their  damaged  condition  for  only  J?201  74  net. 

There  was  no  proof  of  the  condition  of  the  merchandise  when  placed  in 
the  case  in  New  York,  and  the  plaintiff  having  had  judgment  in  the  lower 
Court  for  the  difference  between  a  sound  article  and  the  damaged  goods, 
the  defendant  appeals  and  makes  the  point  here,  that  the  burden  of  proof 
was  upon  the  plaintiff  (under  the  bill  of  Lading  and  the  proof)  Ui  show 
that  the  contents  of  the  box  were  uninjured  when  shii)ped. 

We  are  of  the  opinion  that  the  objection  is  well  taken.  Under  a  bill  of 
lading  in  this  form,  we  think  the  common  caiTier  has  compHed,  pritna 
facie,  with  his  contract  when  he  has  delivered  the  box  externally  in  good 
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order  aud  c<)nditi<»n.  Wlu'iv  this  appears,  tlic  consignee  must  show,  in 
order  to  rceovcr,  that  thr  contcntx  of  the  box  which  were  not  exhibited  to 
the  carrier  were  also  in  j^ood  order  and  condition  ;  for  im  the  box  was  de- 
livered in  the  same  onler  as  receive<l  by  the  cai-ricr,  and  as  he  affirmed  in 
Iiis  bill  of  lading  nothing  in  regard  to  the  contents  of  the  box  shipped,  no 
prcsnniption  can  arise  against  hijii  from  the  condition  of  the  goods  which 
l»ossibly  may  have  bi'en  (Limaged  sind  packed  in  a  box  giving  no  indication 
of  its  contents.  See  Abbott  on  Shipping,  3;}8,  No.  D,  and  Thomas  v.  Ship 
Monthitj  Olonj,  13  An.  2()V). 

But  as  this  is  the  fii*st  time  in  which  this  question  has  beeii  presented  to 
this  Court  for  adjudication,  we  think  that  justice  recpiires  that  the  case 
sliould  be  remanded  in  order  to  enable  the  pbdntii!'  to  i>roduce  further 
proof,  if  such  he  have. 

It  is,  therefore,  ordertnl,  adjudged  and  decreed  by  the  Court,  that  the 
jiid.'jmont  of  the  lower  Court  be  avoided  and  reversed;  and  it  is  further 
ordered,  that  this  case  be  remanded  to  the  lower  Court  for  a  new  trial;  the 
plidntiif  aud  appellee  paying  the  costs  of  the  a[)peal. 


WbVT  WORTH 

r. 


.  •\,^fc-v  ■*,-s.'%.* 


T.  O.  Tkkfetuen  et  als.   v.  S.\mukl   Locke  et  als. 

The  pnitciplt;,  iliut  notice  uf  the  aucvpuinc  j  of  u  giumuilee  iuu.si  be  gtvoii  wilbiii  h  ro»soiiablu  time  in 
oi'iii-r  t<»  n.v  the  liability  of  k  ^iianuitor,  cannot  be  invoked  whore  the  iict.-<  anci  declarHliotis  of  thegimr- 
Hiitor  amount  to  a  waiver  of  »iich  notice. 

Tlir  Article  2720  of  the  Civil  Code,  wliich  tlecla.v-f  '*//"  wifh'uU  antf  serioui  gnmnd  »f  cYnn/i/ain/,  a  vmxi 
fhftUiUi  *t»yl  awag  a  labtutr  whose  service*  he  ha»  hired  for  a  certain  timcf  btfore  that  lime  hat  expired,  he 
,ihaH  be  boHwl  to  jKty  such  labf.rer  the  whole  of  the  talaries  he  wotUd  hace  been  entUM  to  reerirci  had  the 
fuHtrrm  of  hi*  xrriccf  arriwn/,"  is  in  tlic  nature  of  a  ix»nal  sliitute,  must  be  rttrictly  con-strucd,  ami 
cannot  bo  applied  to  the  raf<e  of  a  contract  for  letting  and  iiiring  entirely  uniwrformcd  in  all  iU  part«. 
In  •fucli  case  only  tlic  actual  danui^res  sust^iined  by  reason  of  the  non -performance  of  the  contract  can 
Ihj  recjjvered. 


i> 


PPEAIi  from  the'  Fourth  Disti-ict  Court  of  New  Orleans,  Pr/cf ,  J. 
^^.  M.  Cohen  J  ft)r  plaintiffs.     E.  11.  Jhirel,  O.  A.  Jireaax  and  G,  F. 
MvPheeters,  for  defenthuits  and  appellants. 

Land,  J.  The  pLiintiffs,  who  are  ship  carpenters,  stie  the  defendants, 
(iernrd  il*  Moonci/,  to  recover  damages  for  the  non -performance  of  a  con- 
tniet  of  letting  and  hiring,  and  also  sue  Samttcf  Lode,  as  the  guarantor 
or  surety  of  thost*  parties  for  th(»  j)erfornnuice  of  the  ccnitnu't. 

The  defendants,  (ferard  (f-  Moonet/,  through  their  agent,  Samuel  Jjoeke, 
employed  the  plaintiffs  to  work  on  a  dry  dock,  which  they  were  then  e<m- 
strncting  at  (Iretna  in  this  State  for  parties  residing  in  Cul)ji.  Samuel 
Loek'r  t»uii>loyed  the  2>hiintiffs  through  Daniel  Mftrrt/,  wht)  was  residing  at 
P«)rtHnionth  in  New  Htimpshire,  and  the  tta-ms  of  the  coutnurt  and  the  al- 
leged liability  of  Loeke,  are  specified  in  a  lettvr  written  by  him  at  Boston 
on  the  2Gtli  of  Septem]»er,  1857,  and  addressed  to  Mavey  at  Portsmouth. 

Tlie  material  pari  of  this  letted-  is  as  follows:  '*I  wish  you  to  send  out 
twenty  go<id  energetic  carpenters  to  (ierard  d-  Moonei/:  y<m  are  author- 
ized t4)  sjiy  that  they  will  give  them  'i^2  50  2>er  day,  and  st-t»a<ly  employ  men  I 
until  the  fii-st  of  June,  and  nnu'e,  if  the  going  wages  there  for  steady  cij- 
ph)ymeut  should  ])e  higher.  This  Ivtfev  trill  he  your  f/uarautee,  that  tic 
men  that  you  give  a  line  to  (ierard  it  Moouey,  shall  he  steadily  employed 
on  the  Culm  Dock  that  they  arc  huildiny.     They  want  the  men  »us  so<»n  as 

pos*)ible.     If  you  can  get  a  good  forenuin  at  the  price  I  offered,  give  him 
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Tkbfcthis  a  letter,  stuting  that  ho  is  engaiged  iw  foreman  by  my  request.  Pleasi^  let 
i/H'KK.  me  know  if  the  men,  as  above,  ^\'ill  go  out.  Address  me  to  the  eare  of 
Messrs.  John  IK  Locke  <t  Co.  11)3  Water  Street,  New  York.  I  will  be  in 
New  York  on  Tuesday  next,  and  shall  be  awaiting  your  letter." 

The  plaintiffs,  who  were  employed  by  Marci/  on  the  terms  mentioned  in 
JjOihes  lettc*r,  arrived  in  .this  city  on  the  11th  of  November,  1857,  and  ten- 
dered to  Geranl  &  Moouey  a  performance  of  the  contraxjt  on  their  part. 
These  defendants  refus(*d  to  reeeive  the  pLiin tiffs  into  then-  semce,  on  the 
terms  specified  in  the  letter,  l)ut  proposed  to  receive  them  on  different 
terms,  which  the  plaintiffs  rejected,  and  soon  afterwards,  returned  home 
without  having  performed  any  labor  on  the  dock  under  the  agreement. 

The  first  question  in  the  case  is,  whether  iocAc  is  liable  to  the  plaintifls, 
f>n  the  guai*antee  stipulated  in  his  letter  to  Murcy, 

The  second  question  is,  what  damages  the  plaintiffs  ia*e  entitled  to  re- 
cover, for  the  non-pei-formance  of  the  contract,  by  Gerard  iSb  Mooncy. 

The  letter  fully  discloses  the  agency  of  Locke,  and  in  the  absence  of  jUI 
other  evidence,  the  guarantee  might  be  considered  that  of  his  principals, 
Gerard  ct*  Mooney;  but  the  acts  and  declarations  of  Locke,  and  the  testi- 
mony of  Daniel  Marey,  to  whom  the  letter  was  w^ritten,  cletvrly  estid)lish 
that  the  guarantee  was  intended  as  a  personal  obligation  on  the  jiart  of 
Locke  in  favor  of  the  plaintiffs.  It  is,  however,  urged  that  as  no  notice 
of  the  acceptance  of  the  gimrantee  was  given  to  Locke  within  a  reasonable 
time,  h(^  was  tlier(;by  discharged  from  all  liability  under  it  to  the  plaintiffs, 
for  whose  security  the  guarant-ee  had  been  given.  However  connect  tlie 
l(^gid  j)ropositiou  may  be,  that  notice  of  the  acceptance  of  a  guarantee 
must  be  given  witliin  a  reiusonable  time  in  order  to  hx  the  liability  of  the 
guarantor,  it  cannot  be  invoked  on  behtdf  of  Locke  in  this  case,  becaust^ 
liis  acts  and  declarations,  after  the  arrival  of  the  jdaiutiffs  in  this  city, 
were  tantamount  to  an  acknowledgment  of  his  liability  to  them,  and  a 
waiver  of  the  want  of  any  previous  notice  of  their  acceptance  of  his  guar- 
antee. 

The  i)laintiffs  chiim  the  sum  of  six  thousand  and  twenty  doUai's  as  dnm- 
ages  for  the  non-performance  of  the  contract,  and  base  theh*  claim  on 
Article  2720  of  the  Civil  Code,  which  declares  :  If  without  any  serious 
ground  of  complaint,  a  man  shoidd  send  away  a  laborer  whose  sei^vices  he 
has  hired  for  a  certain  time,  before  tliat  time  has  ex^iired,  he  hhall  be 
bound  to  pay  to  such  laborer  the  whole  of  the  salaries  which  he  would 
have  been  entitled  to  receive,  Imd  the  full  term  of  his  seiTices  arrived. 
This  article  of  the  Code  is  in  the  nature  of  a  penal  statute,  and  should  be 
strictly  coustnied,  and  only  applied  to  cases  clearly  within  its  letter,  for  it  is 
against  eipiity  for  a  laborer  to  recover  full  wages  for  services  not  rendered 
whi'u  the  amount  of  such  wages  gi*eatly  exceeds  the  actmd  damage  sus- 
tained by  reason  of  his  tlischarge  from  sei-xdce  before  the  expiration  of  the 
tenn  of  employment.  The  ease  of  the  i)lain  tiffs  is  not  within  the  letter  cf 
the  article  of  the  Code;  they  were  never  in  the  service  of  the  defendants 
luider  a  contriut  of  letting  and  hh'ing,  and  of  coiu'se  were  not  dis(diarg(*d' 
from  service  before  the  expiration  of  the  time  of  their  employment.  The 
plaintiffs  sue  the  defendants  for  refusing  to  receive  their  services  under  a 
contract  entirely  uni^erfoi-med  in  all  its  parts,  in  other  words  for  the  non- 
performance of  a  contract  ab  initio,  and  the  action  is  not  within  the  pur- 
view of  Article  2720  of  the  Code. 
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In  the  case  of  an  undertaker  employed  to  construct  a  huilding  or  other  Tii£yBTHi£.\ 
work,  tlie  proprietor  may  cancel  at  pleasure  the  contract  he  has  made  al-  Ijwckk. 
though  the  work  has  been  commenced,  by  paying  him  the  expense  and 
laI)or  already  incurred,  and  such  damages  as  the  nature  of  the  case  may 
retiuire;  and  it  maybe  well  questioned  whether  workmen  emjiloyed  by  an 
tmdei*takcr,  architect  or  shipwright  to  work  on  buildings,  vessels  or  other 
works,  are  hiborei-s  in  the  sense  of  Article  '2720,  for  as  the  law  allows  a 
proprietor  to  discharge  at  pleasure  his  builder  or  architect,  it  would  be 
most  inconsLstent  with  itself,  if  it  denied  the  stvme  privilege  to  the  latter 
in  respect  to  the  workmen  employed  on  the  faith  of  his  contiiict  with  the 
proprietor.     See  Article  2736  of  the  Civil  Code. 

The  plain  tiffs  however  were  never  discharged  from  ser\'ice  by  the  de- 
fendants, and  are  only  entitled  in  our  opinion  to  recover  the  actual  dam- 
ages sustained  ])y  reason  of  the  non-ijerformance  of  the  contract;  and  as 
tlie  judgment  of  the  lower  Court  aw^q.rds  to  them  full  wages  under  Ai-tide 
2720  of  the  Code,  it  must  be  reversed  and  the  cause  remanded  for  the  i)ur- 
pose  of  ascertivining  the  tunount  of  actual  damages  sustained  by  the  plain- 
tiffs. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be 
avoided  and  reversed,  and  that  the  cause  be  remanded  to  the  lower  Court 
for  a  new  trial  and  further  proceedings  according  to  hiw,  and  that  plain- 
tiffs pay  the  costs  of  this  appeal. 


htf^tf^^^^ 


Pierre  Cougot  v.  City  of  New  Orleans. 

Thu  munkniKtl  authorities  or  New  Orloaiia  arc  invented  with  {lowcr  to  establish  public  marlvcU-. 

Al  the  time  of  the  lease  of  the  Tr6ni6  Market  an  addition  or  prolongation  or  the  markpt-bou»c  was 
being  con>:tracUHl  by  order  of  the  City,  which  addition  was  not  included  in  the  Ica^c. — Ifdd :  That  on 
its  being  coini>leted,  the  City  liad  a  right  to  lease  it  a.s  a  sciwiratc  public  market  from  that  ol  Tr6md, 
antl  ««  action  for  damages  would  lie  in  favor  of  the  lessee  of  Tr6m6  Market. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleaton,  J. 
C,  Dttfour,  for  plaintiff  and  appellant.  /.  Michel^  for  defendant. 

IxrVND,  J.  This  is  an  action  for  tlie  recovery  of  damages;  and  the 
grounds  of  comi)hunt  are  that  in  December,  1858,  the  plaintiff  became  the 
lessee  of  Treme  Market  in  the  Second  District  of  this  city,  for  the  year 
1851);  that  at  the  time  of  making  the  contract  of  lease,  an  adilition  or  pro- 
longation of  the  market-house  was  being  constructed  by  order  of  the  city ; 
but  the  addition  was  unfinished  and  not  included  in  the  lease  of  the  mar- 
ket to  the  plaintiff;  that  in  the  month  of  Febnuiry,  1859,  the  tuldition 
to  the  market  being  completed,  the  city  caused  it  to  be  leiised  out  lis  a 
sei«irat4;  and  distinct  jjublic  market  from  that  of  Treme  mai'ket;  and  that 
the  said  hust  mentioned  contract  of  lease  was  unjust  and  illegtd,  and  hiis 
caused  damage  to  the  pLiintiff  in  the  simi  of  ten  thousand  dollars,  by 
dimiiiisbiug  the  revenues  of  Trenit?  Market,  to  which  he  was  entitled  un- 
der his  contract  of  lease  with  the  city.  These  grounds  of  complaint  are 
insufficient  to  mtiintain  the  at^tion. 

The  municipal  authorities  of  the  city  of  New  Orleans  are  invested  with 
power  to  establish  public  markets;  and  the  mere  existence  of  a  contra<?t 
of  lease  of  a  market  already  established,  is  no  restnunt  upon  the  exercise 
of  such  power  for  the  purpose  of  promoting  the  indjlic  convenience  and 
advantage.     The  exercise  of  the  power  to  establish  markets  is  but  the 
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CorrtoT  exercine  of  k  legal  right  on  tlic  \mvi  of  the  <'ity,  jiiid  affords  no  cause  of 
Nlw OKLRj^Nji.  action  to  tlic  farmers  or  lessees  of  the  revenues  of  markets  previously 
e8t»l)lished,  for  the  rei-overy  of  damages  oectisioued  therel:>y.  If  the 
exercise  of  a  legitimate  power  l»y  a  municipal  corporation,  cause  damage 
to  an  individual,  it  is  damn  urn  (thsquc  utjurid,  and  no  action  lies  in  his 
favor  for  indemnity.     Avrot  v..  Cifj/j  Oiunion  Book  No.  30,  p.  185. 

It  is,  therefore,  ordered,  adjudged  and  <lecreed,  that  tlu-  judgment  of 
the  lower  court  be  affirmed,  with  costs. 


•S.  ^  ^    W-v   ■ 


C.  BrTLiTT  i\  K.  A.  Stewart. — 0.  Jones  and  Wife,  Iniervenort*. — M. 

White  &  Co.,  Warrantors. 

A  iwrly  10  a  suit  caiiuot  be  received  as  a  wilucsi.^   il  he  irf  liabU'  for  cosis  ;  Ik-  c<tijiioi  in  Mich  case  be 

coii>idcrcti  ics  testifying  agitiurst  his  interest. 
Thv  jiiiiicial  adiniek-^iun,  iu  order  to  be  dividod  aguiu>t  the  jniity  plemliug  the  ^^aiiie,  inuct  be  one  in  the 

naliiru  of  a  conlessKin  and  avoidance  of  the  plaintiir's  demand,  or  some  |tortiou,  a.-*  in  the  ]»lca  of 

romiK-'usalion,  otherwise  liie  adnii.-sion  ninnot  be  dividi'd. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Bernard,  J^otil- 
houzc'y  J.  (Jeo.  jS'.  Lacey,  for  plaintiffs  and  iutervenoi-s,  appellants. 
Hi/(im»Sf  Liihai  d*  JonaSy  for  warmntoi's.    H.  McK,  Spearinij,  for  defendant. 

Meiuuck,  C.  J.  A  case  between  the  id)ove  mentioned  parties,  arising 
upon  the  sjime  transiw^tiou,  was  before  this  court  in  185(5,  and  then  dis- 
missed as  in  case  of  nonsuit.  In  the  present  suit,  Charles  Jouen  and  liis 
wife,  Laura  Stfuvarf,  have  intervened,  claiming  the  interest  reju'esent-ed 
])y  plantiff.  ManuM'l  White  and  Themhrv  h*iou  have  been  called  in  war- 
ranty, and  the  defendant  has  instituti^l  a  reconventioual  demand  against 
the  intei'\enors.  Judgment  was  rendered  against  the  pLiintifl"  and  inti'r- 
venors,  and  they  {ipi)eal.  They  uniti'  in  their  denuinds  and  are  repre- 
sented bv  the  Siime  counsel  in  this  court. 

On  the  trial  of  the  ciise,  the  deposition  of  the  plaintiff  was  oflered  in 
(evidence  by  the  intervenors,  ])ut  rejected  by  the  District  Judge.  The 
defendant  also  offered  the  depositions  of  MaHiisvl  While  and  /»*/o«,  which 
also  met  the  same  fate.  These  depositions  were  i)ro2)erly  disregarded. 
The  t(»stimouy  of  the  witnesses  tended  to  def(»at  the  demands  respectively 
termed  against  them.  Liable  jus  they  might  be  for  costs,  they  coidd  not 
■- .'-'  l)e  considered  lus  testifying  against  their  interest. 

The  facts  of  the  case  may  be  briefly  stjite<l  as  follows  : 

In  1850,  John  CaUlweU  Jr.  and  Daniel  l/ivkcif,  being  the  joint  ownei-s 

■  '.  S)(  a  plttutation  named  Laurels,  nejir  the  city  of  ]3at(m  Kouge,  in  the  par- 

ifdi  of  Ea.st  Baton  Rouge,  and  thirty-two  slaves,  sold  the  same  by  sepai*at<» 

acts  to  Mrs.  Laura  Jouen,  the  intervenor,  for  the  aggi'egate  sum,  sis  si)eci- 

lied  in  the  acts,  of  $42,5()(). 

Jones  and  wife  lived  upon  the  plantation. 

The  firm  of  }fttun,sel  White  d*  Co.,  it  wouhl  seem,  advanci'd  the  price, 
if  in  fact  the  title  was  not  t^iken  in  the  name  of  Mrs.  Jones  for  their  bene- 
fit. The  finn  of  Mannsel  White  d-  Co.  was  at  that  time  comi)o.sed  of 
Cnthbert  Jtnllitt,  the  plaintiff',  and  117///^  and  Uion,  the  warrantors.  White 
was  either  the  principal  j)artner,  or  a  creditor  of  the  firm  to  a  large  am- 
ount, say  .1?700,000.  In  1851,  the  firm  Ixnight  the  negi-oes  in  controvei-sy, 
viz  :  Lewis,  Phillip,  Emile  and  Amanda,  and  sent  them  uii  to  the  Laurels 
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Plantation,  where  they  remained  oh  part  of  the  foi'ce  for  over  a  year  he-  '  BtLnTr 
foi*e  the  act  of  sale  from  Jones  and  wife  t<i  Sfewartj  the  foundation  of  the  stkwart. 
present  suit,  was  passed.  In  1852,  the  firm  of  Mannsel  White  dr.  Co.  sus- 
pended payment  for  a  time.  They  were  indebted  to  Matthew  liomset/, 
the  father-in-law  of  Stewart,  the  defenthint,  in  the  sum  of  :5?;36,0(1().  The 
indebtedness  of  Mrs.  Jones  to  Maunsel  ]\ltite  d'  Co.,  including  the  imce 
of  plantation  and  negroes  subsequently  bought,  was  about  Jt?52,0()().  It 
Wiis  proposed  to  arrange  the  indebtedness  of  Jiamsei/  by  a  transfer  to  him 
of  the  plantation  and  sLives.  Steurirt  jicted  as  Jiamsej/'s  agent,  and  pre- 
vious to  the  sale  visited  the  plantation  with  Col.  Xolan  Stewart,  to  ascer- 
tain its  value  and  condition.  Jones  and  wife,  who  were  met  by  them  on 
the  way,  informe<l  them  that  there  were  about  forty-four  negi'oes  on  the 
pLvce  belonging  to  it,  and  that  the  overseer  could  show  the  property.  The 
negroes  placed  there  by  Mannsel  White  d'  Co.,  now  in  cantroversy,  were 
shown  by  the  ovei*seer  as  belonging  to  the  same.  Some  other  negroes 
wliich  Jones  had  brought  from  Bh\ck  River  were  excluded.  The  defend- 
ant and  Col.  Nohm  Stewart  formed  an  estimate  of  the  value  of  the 
l)roi>erty,  including  Lewis,  Phillip  and  Emile,  at  1$62,500.  Amanda  was 
absent  and  not  shown  to  them  at  that  time,  although  they  were  informed 
.she  belonged  to  the  place. 

On  the  19th  of  February,  1852,  Jones  and  wife  and  Stewart,  the  defend- 
ant, appeared  before  //.  B.  Cena^t,  notary  public  of  this  city,  and  in 
consideration  of  !i^65,000  paid  and  assumed  by  Eanise}/,  transfeiTed  to  the 
defendant  the  phmtation  and  cei'tain  slaves  therein  named  and  described 
as  attached  to  and  emi)loyed  on  said  i^lantation.  The  description  of  the 
property  was  followed  by  this  declaration  in  the  act,  viz  ; 

**  The  said  property  and  slaves  were  accpiired  by  the  present  vendor  as 
follows  :  the  undivided  three-fourths  thereof  by  purchase  from  John  Cahi- 
well  Jr.,  by  an  act  passed  before  Albert  C.  A  ins  worth,  then  notary  public 
in  this  city,  on  the  20th  day  of  March,  1850,  and  the  remaining  undivid(Hl 
fourth  part  by  purchase  from  Daniel  Iliekei/  by  act  passed  before  Thos.  J. 
Beek,  then  also  a  notary  i)ublic  in  and  for  the  city  and  parish  of  New  Or- 
leans, on  the  29th  <hiy  of  .Tune,  1850. " 

After  niivny  other  clauses  in  reference  to  the  price  and  excluding  war- 
ranty,   and  declaring  that  the  title  was  but  a  quit  claim  deed,  the  aHkBw^*-^;,. 
concluded  with  the  folloT%*ing  clause  :  tt^ar     -r  O  ^ 

*' And  as  there  has  been  a  death  among  the  shives  on  the  said  i^VMU^im 
since  it  was  purchased  by  the  said  vendor,  and  as  there  may  |i*5?i.sif5j'  l)e 
enrolls  as  to  the  same  in  the  names  thereof,  as  well  as  in  the  nwnliyi*,  it  ii^^ 
well  understood  that  the  purchaser  will  make  no  claim  for  coBipo^isatiQu  * 
in  case  the  number  of  said  slaves  should  fall  short,  it  being  the  ^^teiildon 
of  said  vendor  to  sell  all  which  are  now  li\'ing  and  as  purchased  l)t  her,- 
with  the  nxct^ption  of  Zftclc,  Yellow  John,  Eliza,  her  five  childreih,.  aiP^ 
Jiiehardr  '^^^'-^ 

Zai'k  and  Yellow  John  appear  to  have  been  acquired  with  the  planta- 
tion from  Caldwell  d'  Ifieket/ :  the  other  seven  excepted  negroes  were,  it 
seems,  brought  from  Black  River. 

Stewart  took  pos.session  of  the  plantation  and  negi'oes  employed  there- 
on, including  those  in  controversy.  Jone>i  an<l  wife  having  disturbed 
him  in  possession  of  these  last,  he  applied  to  the  plaintilf,  and  represented 


* 
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Brmrr        to  the  latter  that  LewiSy  Phillip,  Em  He  and  Aviroula  were  intended  to  he 
Strwart.       inchided  in  the  sale. 

The  plaintiflF  examined  the  books  of  Mdunscl  White  d:  Co.,  and  having 
found  that  the  value  of  these  slaves  swelled  the  amount  which  was  exacted 
of  linmaey,  and  that  the  title  was,  jus  ho  suioi)osed,  in  himself,  he  there- 
upon executed  in  favor  of  Stewfn-t  an  act  of  sale  under  i3rivate  signature 
for  the  negroes  in  controvei-sy,  for  the  nominal  price  of  seventeen  hun- 
dred dollars,  being  of  the  opinion  that  it  was  the  intention  of  the  defend- 
ant to  purchase  all  except  the  negroes  sjiecially  excluded  by  the  act. 
Sfewart  shortfy  afterwards  made  title  to  his  princii>al,  Bmnsey. 

This  suit  is  brought  to  rescind  the  sale  by  act  under  private  signature 
from  BnUitt  to  Stewart,  on  the  ground  of  fraudulent  misrepresentation 
on  the  part  of  the  latter  at  the  time  he  obtained  the  act,  and  eiTor.  JRuJUtt, 
in  his  answer  to  the  iatervention,  admits  that  the  title  to  the  four  slaves 
is  in  Mrs,  JoiteSf  but  alleges  that  he  has  an  interest  in  rescinding  the  sale. 

MuHiisel  TFAi/f  for  himself,  and  as  liquidator  of  Maunsel  White  d'  Co., 
excepted  to  the  call  in  warranty  heeauHe  Matthew  lianwei/ v^ho  was  the 
princijml  of  the  agent  Stewart,  wtis  not  cited;  because  Bullitt  cannot  stand 
in  judgment,  having  no  interest;  and  if  the  foregoing  exceptions  should 
be  overruled,  then  they  defend  the  title  acquired  by  Itamjieij  from  Bullitt, 

The  appellants  in  this  court  rely,  in  order  to  establish  the  fraud,  i^rin- 
cipally  upon  the  testimony  of  J,  K.  Elgee,  Esq.,  and  WilUavi  (liristi/  the 
notaiy  who  prepared  the  act  of  sale  from  Mrs.  Jones  U^  Stewart,  connected 
with  a  judicial  admission  in  defendant's  answer. 

.We  remark,  in  regard  to  Mr.  Elgee's  testimony,  taken  as  a  whole,  tliat 
it  is  quite  aa  favorable  to  the  defendant  as  to  the  plaintiff  and  intei'\'enoi*s, 
and  makes  nothing  in  their  favor. 

The  plaintiff's  and  inteiTenors'  attempt  to  show  title  in  Mrs.  Janes 
through  a  sux>posed  judicial  admission  in  defendant's  answer,  is  equally 
unavailing.  It  is  true  that  defendant  says  that  said  Ea)nsey  was  the 
creditor  of  Maunsel  White  cC*  Co.  for  upwards  of  ^37,000,  and  that  Mrs. 
Jones  owed  them  870,000  on  account  of  the  i^rice  of  the  plantation  and 
supplies,  and  **  which  said  account  included  the  price  paid  by  said  house 
of  Maunsel  White  di-  Co.,  for  the  identical  four  slaves  in  controversy,  to 
wit,  Jjewis,  Fhillip,  Emile  and  Amanda,  and  also  the  other  slave,  viz,  a 
man  named  Robert,  wrongfully  taken  away  from  said  plantation  by  said 
Mrs.  Jones,  &c." 

But  this  allegation  must  be  taken  witli  the  other  allegations  of  the  an- 
swer on  the  same  subject,  to  wit,  that  the  legal  title  to  said  slaves  ha<l 
been  taken  by  Cnthhert  Bullitt  in  his  own  name,  and  that  he  had  never 
parted  with  said  legal  title,  or  vested  the  same  in  said  Laura  Jones,  and 
in  substance,  tliat  said  slaves  were  transferred  by  Bullitt  and  received  by 
defendant  in  good  faith  in  pursuance  of  the  understiinding  of  the  parties. 

It  is  true,  that  a  judicial  admission  may  sometimes  be  divided  against 
the  party  pleading  the  same.  But  the  admission  which  may  be  so  di^^ded 
is  one  in  the  nature  of  a  confession  and  avoidance  of  the  plaintiff's  de- 
mand, or  some  portion  of  the  same,  as  a  plea  in  compensation,  payment, 
or  the  avoidance  of  a  eonti'act  by  diu-ess,  fi-aud,  error,  and  the  like,  where 
the  defence  pleaded  necessarily  admits  the  allegations  of  the  petition,  but 
avoids  their  effect  by  showing  some  other  matUn-  in  bar  of  the  same. 
Here  the  defendant  does  not  admit  a  legal  title  in  Mrs.  Jones,  but  on  the 
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Mrs.  Hebecca  White  et  al.  v.  G.  S.  Hawkins  et  al. — H.  M.  Wright, 

Warrantor. 

The  bond  giFcn  by  an  Intervenor  claiming  property  attachod  in  a  salt  between  oth«r  partiee,  Is  a  sub- 
Ktitote  for  the  property  attached  with  regard  to  the  plaintiflT  in  the  attachment,  but  not  as  to  third 
persons  claiming  title  to  the  property  attached. 

Where  property  had  been  attachod  and  bonded  by  an  intervener  claiming  title  to  it,  and  aRer  jndgment 
against  the  defendant  in  attachment,  a  suit  being  instituted  against  the  interyenor  by  a  third  party 
claiming  the  proptrty,  the  defendant  cited  in  warranty  the  plaintiff  In  attachment— Hdd :  That  the 
liability  of  the  interyenor  in  the  attachment  suit  on  his  bond  having  become  fixed  by  the  Judgment, 
p1aintifD<  could  not  be  hold  Iiabk>  in  warranty. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
Kennedy  <&  Mies  for  plaintifGa.     Mott  <ft  Fraser,  for  defendants  and 
Appellants.     Clark  <£  Bayney  for  warrantor. 

Buchanan,  J.  Wright,  Williams  &  Co.  brought  suit  by  attachment 
against  an  absent  debtor,  J.  J.  B.  White,  husband  of  one  of  the  plaintiflfs 
in  the  present  action. 

Certain  bales  of  cotton,  consigned  to  Oakey  &  Hawkins,  were  attached 
in  that  suit  as  the  property  of  defendant. 

Oakey  &  Hawkins  filed  an  intervention,  claiming  the  possession  of  the 
cotton  attached,  under  their  bill  of  lading.  Simultaneously  with  the 
filing  of  this  intervention,  they  took  a  rule  upon  the  plaintifib  in  attach- 
ment, Wright,  Williams  &  Co.,  to  be  allowed  to  bond  the  cotton.  This 
rule  was  made  absolute  after  hearing  argument,  and  the  cotton  was  ao- 
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contrary,  avers  that  the  same  was  in  Bullitt.     The  intervenors  and  plain-        bcuitt 
tiff  cannot,  therefore,  divide  this  portion  of  the  answer  and  urge  that       Bnwutr. 
because  the  price  of  these  slaves  was  cai-ried  into  the  account,  therefore, 
the  title  vested  in  Mrs.  Jones,  although  she  paid  no  part  of  the  price  of 
the  same. 

The  testimony  of  Christy  relates  piincipally  to  what  transpired  and 
w^hat  was  .said  and  done  by  tlie  parties  at  the  time  the  notarial  act  was 
ptvssed  before  Cenas,  in  which  Mrs.  Joneji  ti-ansferred  the  property  to 
Stetcart.  It  is  somewhat  inconsistent  with  the  last  clause  which  he  dic- 
tated in  the  notarial  act.  On  the  trial  of  the  fii'st  case  before  this  court, 
we  sjiid  we  did  not  think  the  fraud  was  legally  proven  by  the  testimony 
of  Cfiris/y;  that  fraud  should  be  clearly  established.  We  see  nothing  in 
his  testimony,  as  exhibitc^l  on  the  last  trial,  which  makes  the  case  strong- 
er than  the  first,  and  we  concur  with  the  District  Judge  in  opinion,  that 
the  plaintiff  and  intervenors  have  failed  to  make  out  a  case  for  relief  on 
the  merits.     • 

This  view  makes  it  useless  to  consider  whether  Bftmsey  should  have 
been  made  a  jmrty,  or  whether  Bullitt  had  sufficient  interest  to  maintain 
tlie  action. 

Defeudjiut  has  prayed  for  an  amendment  of  the  judgment  in  his  favor. 

The  testimony  of  Eion  is  rejected,  and  therefore  the  defendant  has 
failed  in  his  claim  for  the  negi'o  Bobert,  removed  by  intervenor. 

The  only  damages  which  the  law  gives  to  the  defendant  for  the  wrong- 
ful bringing  of  this  suit,  are  his  costs.  See  ffale  v.  City  of  Ne\c  Orlemis, 
13  An.  502. 

Judgment  affirmed. 
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V. 
lUWKINS. 


WHit.  cordingly  deHvered  to  the  intervenors  on  theii-  furnishing  bond,  with 
secnrity  in  the  sum  of  ton  thousand  dolLxrs,  to  produce  the  property  to 
meet  the  judgment  of  the  court,  or  to  account  for  its  proceeds,  whenever 

required.  ^  .,•..«.  xii   i 

After  the  cotton  had  thus  been  bonded,  the  present  phimtiffs  filed  an 
intei-v'cntion  in  the  att^ichment  suit,  claiming  the  cotton  attached  to  be 
their  property.  The  final  judgment  in  the  attachment  suit  (14  An.  583) 
was  in  favor  of  pLiintififs  agjiinst  defendants,  icith  lyntilege  on  ihepropei'ty 
attached:  and  dismissed  the  inteiTcntions. 

Mrs  White  and  Mrs.  Faust,  the  second  intorvcnors  in  the  suit  of 
Wriqlit  WnUams  cfc  Co.  v.  WhUe,  now  bi-ing  the  present  action  against 
Hawkin's  &  Cockburn,  composing  the  firm  of  Oakey,  Hawkins  &  Co.,  the 
first  intei-venors  in  said  suit,  as  detainers  of  theii'  property,  to  Ant,  the 

cotton  attached  therein.  *,.,,,  r. 

Defendants  answer,  by  m^knowledging  that  the  cotton  which  had  been 
bonded  by  them  in  the  suit  of  Wrig'it,  Williams  k  Co.  v.  Whito  had  been 
received  and  disposed  of  by  them,   and  that  the  proceeds  thereof  wore 
now  in  their  hands;  but  they  contend  that  they  cannot  be  obliged  io  pay 
over  said  proceeds  more  than  once;  and  that,  as  Wright,  Williams  &  Co. 
are  now  prosecuting  them  upon  their  bond,  given  to  release  the  cotton 
from  attixchment,  as  aforesaid,  they  (Wright,  Williams  &  Co.)  arc  bound 
in  law  to  defend  and  warrant  respondents  from  the  ckim  of  the  plaintiffs. 
Wherefore  they  pray  that  Wright  WiUiams  &  Co.  be  citod  to  defend  this 
action  of  plaintiffs;  that  aU  further  proceedings  be  stayed  against  respond- 
ents until  it  bo  determined  to  whom  the  proceeds  of  the  cotton  belong; 
when  the  respondents  will  be  decreed  to  pay  over  said  proceeds  to  the 
successful  party  litigant. 

Wright,  WiUiams  k  Co.  except  to  the  petition  in  warranty,  that  it  sets 
forth  no  legal  cause  of  action  against  them.     This  exception  having  been 
sustained  by  the  District  Court,  defendants  appeal. 
We  find  no  error  in  the  iiiling  of  the  District  Couit. 
In  deciding  the  appeal  taken  in  the  original  attachment  suit,  we  said 
(14  An.  584) :  **  The  peremptory  exception  filed  by  Wright,  Williams  k  Co. 
to  the  intervention  of  Mrs.  White  and  Mrs.  Faust,  should  have  been  sus- 
tained.    The  bond  given  by  Oakey,  Hawkins  k  Co.  was  only  a  substitute 
for  the  property  attached,  with  regard  to  the  plaintiffs,  and  not  as  to  the 
intervenors,  or  third  parties  claiming  title  thereto.     The  intorvcnors  can 
not  avail  themselves  of  the  bond,  and  their  remedy  was  against  the  prop- 
erty itself  in  the  hands  of  the  party  having  possession  of  it."     Dmv  v. 
Kershaw,  18  La.  57;  Beat  v.  Alexander,  1  Rob.  277  and  7  Rob.  349.     The 
present  call  in  warranty  is  inconsistent  with  the  doctiine  thus  enounced 
by  us.     It  is  an  attempt  to  revive  the  intervention  of  Mrs.  Whito  and 
Mrs.  Faust,  for  the  protection  of  Oakey,   Hawkins  &  Co.  against  their 
bond  in  favor  of  Wright,  Williams  &  Co.,  although  it  has  been  already 
adjudged,  contradictorily  with  all  these  pai-ties,  that  Mra.  Whito  and  Mrs. 
Faust  were  strangers  to  that  bond. 

It  is  clear,  from  the  authorities  cited  above,  as  well  as  from  our  decision 
in  the  previous  litigation  beti^veen  these  parties,  that  the   liability  of 
Oakey,  Hawkins  &  Co.  to  Wright,  Williams  &  Co.  has  been  fixed  by  the 
judgment  rendered  in  the  attachment  suit. 
Judgment  affirmed,  with  costs. 
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J.  X.  CuRiEN  et  als.  tv  J.  Saxttni  et  als 

TUo  dissolutiou  of  a  corijoi  Mtion  c^iniiut  bo  (Mli'cted  by  a  ros(»Iiuion  U)  that  effect  of  a  majority  of  its 
members. 

Tlio  majority  of  the  members  of  a  C4)r|>>iMtF<>n  may,  by  tli.-  abuse  of  its  powers,  commit  an  act  whicb 
woiiM  justify  the  forfeituro  of  it-i  cluirti'r,  but  liny  (Miinnt  make  sucii  act  th(»  bJtsia  of  an  action 
instituted  by  themselves  again?'t  the  iniiiorijy,  for  the  purixfse  ofhiving  the  franchises  of  the  corpo- 
ration declared  forfeited. 

A  Cur|)orat''  b'xly  is  a  juri<lical  b-uiLj.  ^opiiraio  and  di-linrt  in  it-<  rights  anil  obli.i(Hti'ms  from  the 
individual  nienib-Ts  who  comiH>se  it,  and  whilu  it  exi-<t-',  liie  maiorily  of  its  members  cannot  main- 
tJiin  an  action  against  the  minority,  for  tlie  sale  and  rii-tribuiion  of  the  proceeds  of  the  property  be- 
lonirins;  to  it* 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Dnviffneaud,  J. 
T.  II.  luuiiedf/niul  T.  W.  (.\>IIv)ik,  for  iilaintiiVs  and  }ipi)ellMiit.s.  J.  Q. 
A.  F<'lfow('s\  and  Bvujumhi,  lUddfiu'd  d'  Fitnh'if,  for  defendants. 

Lan'd,  J.  ^rhe  plaintifiy  all<'ge  that  by  an  Aet  of  the  Legislature  of  this 
State,  approved  the  'iOth  June,  1H12,  and  an  Aot  subsequently  i)assed 
am(»udat^>ry  thereof,  the  (ii'and  Lodge  of  Louisiana,  a  masonic  institu- 
tion, wjis  incorpcjrateil,  with  power  to  establish  through  the  State  subor- 
dinate Lodges  witli  corporate  capacities  and  powei^s  as  full  and  complete 
as  those  confern^l  ui)on  the  (fraud  Lodge  itsc^lf;  with  the  proviso,  how- 
cA'er,  tlnit  the  cori)orate  cijpacifies  Jind  powers  of  tli(^  Lodg«*s  thus  to  be 
established,  should  endun^  and  continue  so  lon<;-  only  as  they  should  re- 
main  under  the  jurisdiction  of  th<i  Grand  Lodge  of  the  State.  That,  in 
pursuance  of  tlw.  authority  so  vested,  theCirand  Lodg*'  established  Foyer 
Maconi(jU(»  Lodge  No.  -44,  on  the  15th  A])ril,  1S8',>,  l)y  issuing  in  due 
form  a  charter  or  warrant,  which  invest<Ml  said  subordinate  Lodge  with 
corporat(>  powers  and  capacities. 

That  at  a  meeting  of  Foy(»r  jNIacouicpio  Tjodge  No.  44,  duly  called  and 
held  the  8th  of  January,  1857,  a  resolution  a\  as  regularly  ado])ted  with- 
dl•a^\*ing  said  Lodge*  from  the  jurisdicticui  of  the  Ciraud  Lodge  of  the 
Stsite,  and  dissolving  all  conntH'tion  witli  the  sann*;  and  that  a  duly  cei*ti- 
tied  copy  of  the  resolution  was  delivercMl  to  the  (fraud  Lodge  on  the  20th 
day  of  Jamifti*y  of  the  same  yeai*. 

That  of  the  fifty  members  who  com])os(Ml  said  subordinate  Lodge,  for- 
ty-two concuiTed  in  the  resoluti<m;  that  three  of  the  remaining  eight 
members  took  no  part  in  the  proceedings,  juid  that  only  five  of  the  fifty 
membei*s  dissented  therefrom. 

The  plaintiffs  further  alh^gc^  that  the  eilect  of  said  ri^solution  was  to  dis- 
solve Foyer  lMa<;oni(pie  Lodge  No.  44  as  a  corporation,  and  that  they,  as 
a  controlling  majority  of  the  Lodge,  do  in  this  suit  insist  upon  the  disso- 
lution of  the  same.  That  tlua*e  exists  between  them  and  the  other  mem- 
bers of  the  Lodge  a  difference  of  opinion  as  to  tlu^  managenumt  of  the 
l^roperty  belonging  to  the  coiT)oration,  consisting  of  immovables  and  i^er- 
souol  effects.  Wherefore  the  plaintiffs  piiiy  that  Foyer  Mac^onique  Lodge 
No.  44  be  decreed  to  be  dissolved,  and  to  have  been  dissolved  from  and 
aft«r  the  8th  of  January,  1857;  that  its  affairs  be  liquidated,  and  that  the 
proceeds  of  the  sale  of  its  asst^ts,  aft<^»r  the  payment  of  its  debts,  be  divided 
equally  between  them  and  the  defenthints  severally,  and  that  in  the  nu^an- 
time  a  receiver  be  appointed  with  power  to  take  possession  of  all  the 
property,  books  and  documents  of  the  Lodge  subject  to  the  further  order 
of  the  court. 
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The  defendant  excepted  to  the  plaiutifiB'  demand,  on  the  ground  that 
saittim.  on  the  face  of  their  petition,  they  show  no  right  in  the  property  of  Foyer 
Ma^oniqne  Lodge  No.  44,  as  imUrUlHah  or  cffUectively,  and  have  no  in- 
terest which  entitles  them  to  appear  in  this  suit,  and  to  stand  in  judg- 
ment, in  which  exception  the  Grand  Master  of  the  Grand  I^odge  of  the 
State  joined  by  intervention. 

Whether  this  excei)tion  was  well  taken,  depends  on  the  legal  effect  of 
the  resolution  ailopted  for  the  puri)ose  of  withdrawing  the  subordinate 
Lodge  from  the  jurisdiction  of  the  Grand  Lodge.  And  in  determining 
the  legal  effect  of  the  re^solution,  it  is  necessary  in  the  first  place,  to  ascer- 
tain whether  a  corporate  body  can  be  dissolved,  ipso  facto,  by  the  adop- 
tion of  a  resolution  by  a  majority  of  its  members;  in  other  words,  whe- 
ther a  mere  resolution  is  one  of  the  modes  prescribed,  <^r  authorized  by 
law  for  the  dissolution  of  corporations.  If  not,  then  the  proposition  that 
the  effect  of  tlie  resolution  was  the  dissolution  of  the  Lodge,  cannot  be 
maintained. 

The  modes  by  which  a  corporation  may  ha  dissolved,  as  dechired  hi  our 
Civil  Code,  are:  first,  by  an  Act  of  the  Legislature  on  certain  conditions; 
secondly,  by  the  forfeiture  of  it«  charter,  when  the  corjwration  abuses 
its  privileges,  or  refusers  to  accomplish  the  conditions  on  which  such 
privileges  were  granted.  And  at  common  law,  tlie  modes  of  dissolution 
are:  by  statute;  by  the  natural  death  of  all  the  members;  by  sun-ender  of 
its  franchises;  and  by  forfeiture  of  its  charter  through  negligence,  or 
abiLse  of  its  franchises. 

It  is  clear,  that  if  the  resolution  can  be  considered  a  mode  of  dissolu- 
tion, it  was  either  a  forfeiture  of  the  charter  of  the  Lodge,  or  it  was  a 
surrender  of  its  franchises.  But  can  it  be  legally  affirmed  that  the  reso- 
lution, per  86,  operated  either  a  forfeiture  of  the  charter,  or  a  surrender 
of  the  franchises  of  the  Lodge. 

In  respect  to  these  modes  of  dissolution,  the  well  established  principles 
of  law  are,  that  a  corporation  is  not  to  be  deemed  dissolved  by  reivson  of 
any  misuser  or  nonuser  of  its  franchises,  until  the  default  has  been  judi- 
cially ascertained  and  declared;  nor  is  it  to  be  deemed  dissolved  by  the 
effect  of  a  surrender,  until  the  surrender  has  been  accepted  and  rendered 
complete  by  the  act  of  the  government,  or  of  the  grantor  of  its  privileges. 
2  Kent's  Commentaries,  311,  312.  And  tested  by  these  niles,  the  resolu- 
tion cannot  be  held  to  be  either  a  forfeiture  of  the  charter  of  the  Lodge, 
or  a  surrender  of  its  franchises,  for  the  reason  that  the  resolution  is  not  a 
judicial  decree  ascertaining  and  declaring  the  fact  of  forfeiture;  and  for 
the  further  reason,  that  if  the  resolution  be  considered  a  surrender  of  the 
franchises  of  the  Lodge,  it  has  not  been  accei)ted  either  by  the  Stat'C,  or 
the  Grand  Lodge. 

The  plaintiffs,  however,  claim  in  this  suit  a  judgment  dissolving  the 
Lodge  as  a  corporation,  against  the  will  of  a  minority  of  its  members,  and 
against  the  will  of  the  Grand  Lodge.  And  this  claim  is  founded  on  the 
resolution  which  the  plaintiffs  adopted  for  the  pui^pose  of  destroying  the 
Lodge  as  a  coq>orato  body,  and  presents  the  novel  question  whetlier  a 
majority  of  the  members  of  a  cori>oration  can,  by  the  abuse  of  it-s  powers, 
commit  an  act  which  would  justify  a  forfeiture  of  its  charter,  and  then  make 
such^act  the  basis  of  an  action  instituted  by  themselves  against  the  minority, 
for  the  purpose  of  having  the  franchises  of  the  Lodge  declared  forfeited. 
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There  are  two  modeB  of  proeee<liiig  judicially,  at  common  law,  to  ascer- 
tain and  enforce  the  forfeiture  of  a  chart^^r  for  default  or  abuse  of  power. 
The  one  is  bv  scire  fa4:Uis;  and  the  other  mode  is  bv  information  in 
the  nature  of  a  quo  warranto.  Both  these  modes  of  i)roceeding  against 
corponitions  are  at  the  instance  or  on  l>ehalf  of  the  government.  And  the 
State,  says  Mr.  Chancellor  Kent,  must  be  made  a  party  to  the  prosecution, 
for  the  judgment  is,  that  the  parties  be  ousted,  and  the  franchises  seized 
into  the  hands  of  the  government.  2  Kent,  313.  And  this  doctrine  of 
the  common  law,  that  the  State  is  a  necessary  party  to  proceedings  insti- 
tuted to  ascertain  and  declare  the  forfeiture  of  the  charter  of  a  corporjx- 
tion,  was  recognized  by  this  Court  as  forming  a  part  of  our  jurisprudence, 
in  the  case  of  the  Atchafalaya  Bank  v.  Dawson,  reported  in* the  13th  vol- 
ume of  the  Louisiana  Reports.  But  leaving  out  of  view  the  doctrine  that 
the  State  is  a  necessary  party  to  proceedings  instituted  to  ascertain  and 
declare  the  forfeiture  of  the  charter  of  a  cori>oratioii,  we  are  of  the  opinion 
that  the  plaintiffs  cannot  maintain  this  suit,  for  the  pui^pose  of  having  the 
franchises  of  the  Lodge  declared  forfeited,  for  the  reason  that  if  the  adop- 
tion of  the  resolution  by  them,  be  a  cause  of  forfeiture,  it  was  in  con  tern - 
pLition  of  law  a  wrongful  act  on  their  part,  and  no  cause  of  action  arises  in 
favor  of  a  party  out  of  his  own  wrongful  acts,  to  the  prejudice  or  injury  of 
innocent  third  persons. 

The  resolution,  which  cannot  be  made  the  basis  of  an  action  by  the 
plain ti/Ts,  was  but  a  cause  of  forfeiture,  and  did  not  operate  dejure  a  di- 
vestiture of  the  corporate  franchises  of  the  Lodge,  which  continued  to 
exist,  and  does  now  exist  with  all  its  cori>orate  rights,  obligations,  powers 
and  capacities.  And  as  a  consequence  of  the  continued  existence  of  the 
Lodge,  notwithstanding  the  adoj^tion  of  the  resolution,  the  property  now 
claimed  still  belongs  to  it  as  a  corpomte  body,  considered  in  law  a  juridi- 
i*al  being,  separate  and  distinct  in  itH  rights  and  obligations  from  the  indi- 
vidual members  who  compose  it.  And  as  a  further  consequence,  the  plain- 
tifis,  as  individuals,  have  no  such  right  in  the  property  of  the  Lodge,  as 
authorizes  them  to  maintain  this  suit  for  the  sale  and  distribution  of  the 
proceeds  of  the  same  among  themselves  and  the  defendants. 

The  exception  was  therefore  well  taken  to  the  plaintiffs'  demand,  and 
must  be  sustained. 

For  the  reasons  stated,  it  is  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  lower  court  be  avoided  and  reversed;  and  it  is  now  or- 
dered, a<ljudged  and  decreed,  that  the  plaintiffs'  suit  be  dismissed  at  their 
costs  in  both  courts. 


CUKIKX 

P. 

Samim. 
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William  Flsh  v.  Johnson,  Levine  et  als. 

The  appellant  is  not  n-quJrctl  to  look  beyimd  Ihc  nrortl .  ami  c.\U\  on  a|)|)pal,  ]»<Trf«ms  wlio  woro  i»oi  iwir- 

ties  to  the  Jodgment  appealed  from. 
Where  an  obligation  to  incomplete  for  want  or  the  HiKnaturfd  of  nomeof  the  {larticH  who  wcro  to  becoiuo 

jointly  liable  with  thortc  who  gigned,  no  action  can  bo  niaintainod  on  it. 

APPEAXi  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
J.  J.  LngenhithJ,  for  pLiintiff.      (r,  L.  Briiiht,  for  defendants  and 
appelllants. 
On  a  motion  to  dismiss: 
Mebbick,  C.  J.      There  is  a  motion  in  this  case  to  dismiss  the  appeal, 
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•''•"  on  tlj«'  groiinil  that  two  ».i  tli^  oi»li;!ni->.  to  tli»  iii^tnuiitiit  sut^l  u]X>u  have 

J. «»►<.*         iKit  b«-<'ii  uiinh'  j)ai-ti»"»  to  th*-  :»)'!*'  •'^• 

Tli<-  a|»}M-llaiits'  i-MHij-fl  npli'-^.  tljat  it  v.a-^  u«»t  n«v*^*--«;irv,  Inxninse  tht^y 
wt-n*  ii*'V«'r  cit***!  «»r  lua*!*-  j»aiti»"-  t*>  tli»'  ^nit  in  the  lovMr  ouiirt. 

'Ihi*-  aji>^w*-r  i*-  *NnJ!!«i«iit.  TIj**  ii]»jHlIant  is  ii<»t  iv-qiiire*!  t<»  look  beyouil 
till'  rw'oi'tl,  ii.!j<l  ciU'  jM'i-v..»ij«»  i»ii  appt-al  uh<»  w»'iv  not  paiiit'v  to  tho  jiulg- 
iiK-iit  r»*n<h*r<tl  l»v  th**  lo\v»-r  cimiL 

It  is  or«h*r»<l.  tliat  th*^  apjMll««c  takt-  uothin.L;  !»y  In*-  riiJ»\ 

<^>ij  th<*  ijui'it'>: 

JJi'FP'EL,  J.  Tlif  jtlaiiitiH\  <h'iiia)Hl  is  fMiiu»h  il  njM»n  tht-  following  in- 
"-tnimj'nts: 

'*  K.  W.  Pass.  Api-il  1st,  lfcC>7. 

*' Wi\  tlj*'  iimh  i"si^'ii<'<l.  »h>  )M'i'M»nally  :'tri»'*"  U*  j»ay  to  .1/r.  11  i«.  Fhh  two 
hiiinh't'il  iloUars  jH-r  month,  for  tli<-  jMirpoM*  of  hiiiKlin<r  a  stfuniboiit  for 
tlu'  ns<'  of  the  toAvin^r  hii^inrss.  and  if  in  c-a.M'  wt^  ilo  not  agi'ce  about  the 
time  of  Iniildini;  tin*  lioat.  or  the  amonnt  it  shall  covf,  \-t*..  A'c,  that  wv 
bind  onrselv<*s  to  pay  to  }[r.  .Fish  the  ;*fort'mtiitione<l  siini  for  five  months 
from  this  (hite. 

(.Si<nn'<l»  -'HENfjY  Hr:i>i:MAX,  fr>r  oiuMi'jrhth  of  the  amount. 

"JosKPii  Wild,         do         do  do         d<» 

"H.  Johnson,  do  (me-f<mrth      do         do 

"  Wm.   T.   Lhvink,     do  one-ei«rhth      do         do 

do         do  do         do." 

The  prineijiul  objrct  in  view  Iiavinp^  failed  f<»r  Avant  of  funds  and  a  sufti- 
eient  nundjer  of  subscribers,  the*  plaintitt*  instituted  the  present  action 
a^^ainst  tlie  abovr-named  ]>arties  for  the  whoh;  anu)unt  of  the  i)enidty,  and 
<»btained  jud^ncuit  a«^iinst  JoUusnu  for  one-fourth  of  the  auitmnt,  and 
u^^ainst  Leritie  for  one-ei^^dith  of  the  amount,  the  other  defendants  haAiug 
paid  their  respective  (jnoUt. 

Johnson  and  Lcrhic  a])i)ealed. 

It  apj)ears  to  us  clear,  that  fho  instrument  sued  on  is,  on  its  faee,  in- 
eom])l<»te,  iuasnuudi  as  th«^  liability  of  the  si^nc^rs  only  covers  tive-eighths 
of  the  stipulated  moiiMily  wapres  and  penalty,  three-eip;hths  bcunf?  Avantiug 
to  perfect  the  contract  with  the  plaintiff.  The  object  of  the  plaintiflf  was, 
to  secure  his  services,  at  the  nite  of  i^'2()0  per  month,  under  penalty  oi 
.^KMH);  and  it  is  evident  that,  until  a  suflicient  number  of  contributoi*s  had 
bi'en  f>btained  to  form  the  entire  amount,  his  services  were  not  engaged; 
and  it  naturally  follows,  tliat,  as  the  obligation  in  the  present  case  is  in- 
ec»mplete,  the  plaintitr  cannot  call  for  the  aid  of  the  law  to  enforce  an  in- 
cident. C.  C.  171)7,  1921;  Sj/udic  of  Dunhiux.  Woothcf  «/.,  5  An.  185; 
H<»nneu's  Digest,  p.  1052,  No.  4. 

Besides,  the  evidence?  does  not  disclose  how  the  phiintift'  came  in  pos- 
session of  th(^  docTunent;  ho  was  not  present  when  it  was  signed,  and  we 
may,  therefore,  reasonably  inf(>r,  that  he  obtained  it  to  ]>rocure  the  want- 
ing signatures  to  its  completion. 

It  is,  therefore,  or(h*red  and  decreed,  tluit  the  judgment  of  tlu*  District 
(/ourt  be  avoided  an<l  reversed;  and  it  is  further  ord(n*ed  and  decreed,  that 
iho  claim  of  the  plaintiil',  or  his  assignee,  Johu  McLean,  against  the  appel- 
lants, be  rej(»cted,  with  costs  in  both  courts. 
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Edward  Reilly  et  al.  v.  A,  Smith,  Jr. 

Notice  of  the  reliroiiient  of  a  |)artncr  from  the  Hi  ui,  i>nblisbcd  in  a  newsiiai>or  to  which  the  customer  of 
tlie  firm  is  a  subscriber,  is  not  legal  notice  to  surh  custonuT  of  tho  dissolutiou  of  the  firm.  An  to  iier- 
Bons  previously  in  the  habit  of  (letiliug  with  tho  flriu,  actual  notice  of  llie  dissolution  must  be  brought 
homo  to  them,  wbich  in  u.-:ually  done  by  circular  loiters  atUlrc-rtod  to  tlu;  creiiitorB  of  the  iiartnership. 

Actual  notice  eannot  b^*  inferred  from  the  mere  fact  of  the  cre'litor  being  a  subscriber  tt)  the  ne\v^pai>or 
)n  whirli  the  notice  win  piil)lisho<l. 

VPPEAL  from  the  Fifth  District  Comt  of  NewOrloaus,  Egglcsion,  J., 
presiiUug.     71  Gilmore,  for  plaiutilTs.      Michel  <fc  Koontz,  for  do- 
feudiint. 

Laxd,  J.  The  dofeudaiit  is  sued  as  a  partner  of  the  late  commercial 
tirm  of  M.  H.  Dossou  «Sc  Co.,  ou  a  i^romissory  note  signed  iu  the  name  of 
the  firm  by  one  of  tho  partners,  and  i)ayable  to  the  order  of  the  i)laintiirs. 

The  defence  is  that  the  note  was  made  and  signed  by  M.  H.  Dosson  af- 
ter the  retirement  of  the  defendant  from  the  copartnershij),  and  after  no- 
tice of  the  dissolntion  of  the  firm  had  been  pnblished  in  ihv  pnblic  news- 
papers of  this  city,  tho  ccmimon  domicil  of  all  thei)arti('S. 

It  is  shown  by  the  evidence  that  the  defendant,  Alexander  Smith",  Jr., 
became  a  member  of  the  firm  of  M.  H.  Dosson  &  Co.  on  the  first  of  No- 
vember, 1S5(>;  and  that  ou  the  2i:th  of  Januaiy,  1857,  tin?  firm  was  dis- 
si>lved  by  his  retirement;  and  that  notice  thereof  was  given  on  the  27th  of 
the  siime  month  in  the  Commercial  Bulletin,  a  daily  newspaper  published 
in  this  city;  which  i^aper,  the  i^laintifts,  as  bubsciibers,  were  in  the  habit 
of  receiving  at  their  office. 

It  fni'ther  appears,  that  the  note  sued  on  was  given  in  renewal  of  a  note 
signed  by  Dosson  ifc  Co.  on  tlie  15th  of  April,  1S57;  but  that  the  conside- 
niti«)U  of  the  List-mentioned  note  was  the  price  of  goods  purchased  by 
D(»sson  it  Co.  from  the  plaintiJls,  both  pricn*  and  subsecpient  to  the  dat<^ 
of  the  retirement  of  the  defendant  from  the  tirm. 

Althrnigh  the  name  of  the  defendant  Avas  not  mentioned  in  the  tirm,  yet, 
the  fact  that  he  Avas  a  jJartner  had  been  made  known  by  a  notice  inserted 
iu  the  newsp.ipers  before  the  plaintiff's  debt,  or  any  part  thereof  accrued. 

The  (piestion  to  be  deterniin(»d  in  this  case  is:  Was  the  notice  of  the 
defendant's  retirement,  i)ul)hslied  in  tlu*  Commercial  Bulletin,  a  legal  no- 
tice of  the  fju't  to  the  ijlaintitls,  who  had  bccui  previ(^usly  in  the  habit  of 
dealing  T^-ith  the  firm? 

The  general  rule  of  law  is,  that  as  to  persons  who  have  not  dealt  with 
tlie  tirm,  notice  in  a  public  neAvsi)aper  of  the  city  or  county  where  the 
partnership  business  is  carried  on,  will  be  sutheient:  but  as  to  pei*sons 
who  have  been  i)reNiously  in  the  habit  of  dealing  with  the  tirm,  it  is  re- 
quisite that  tictual  notice  should  be  brought  home  t^)  the  creditor,  or,  at 
leivst,  that  the  credit  shoidd  be  giv(»n  under  circumstances  from  which  ac- 
tual notice  may  be  inferred.  And  tliis  actual  notict^  is  usTially  given  by 
circular  letters  addressed  to  the  creditors  of  the  pjirtnershi]). 

In  the  case  before  us  no  circular  letter  was  addressed  to  the  plaintifls, 
who  had  previously  dealt  Avith  the  firm;  and  we  concur  with  the  DLstriet 
Judge,  that  actual  notice  cannot  be  inferred  from  the  mere  fact  that  the 
plaintiflfe  were  subscribers  to  the  Commercial  Bulletin,  in  which,  notice  of 
the  retirement  of  the  defendant  was  insei-ted,  especially  as  the  deaHngs 
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Rbhit         bet^vocn  the  plaintiffs  aud  the  firm  ceaned  within  a  very  short  period  after 
Smith.         the  retirement  of  the  defendant. 

It  is,  therefore,  ordered,  adjudged  aud  decreed,  that  the  judgment  of 
the  lower  court  be  affirmed,  with  costs. 


,   ^  V      ,/N  *>.   %.-_ 


S.  V.  Bachemin  v.  Widow  A.  Scheixnaydre. — C.  Dumaine,  Third  Oppo- 
nent. 

The  answer  of  one  uf  the  {larUw  to  the  suit  to  iuterrugatories  od  (RCta  and  articleB  may  bo  made  use  of 
as  pvideuoe  by  either  party  on  the  flrsi  or  any  pnbKiHiiiont  trial  oftlie  caus^. 

4  PPEAL  from  the  Third  District  Court  of  Kew  Orleans,  DuvU/neauii,  J. 
Ix,  C.  Dufaur  and  E.  BermudeZy  for  plaintifl'and  ai>peUant.  7*.  Soule, 
for  defenilants. 

Land,  J.  The  oi)p(.)nent  claims  as  owner,  i-ertain  real  improvements 
situate  on  Montegut  street  in  this  cit}',  and  also  a  slave  seized  by  the  Sher- 
iff under  an  execution  issued  on  a  judgment  obtained  by  tlie  plaintiff 
against  the  defendant.  The  plaintiff  in  his  answer  to  the  third  opposi- 
tion, admits  the  seizure  of  the  improv<»ments,  and  the  slave  under  his  ex- 
ecution, but  avers  that  the  slave  claimed  is  held  by  the  oi)ponent,  under  a 
fraudulent  or  simuhited  sale  made  by  the  defendant  in  execution,  for  the 
puri)ose  of  defeating  the  jiLst  pursuit  of  the  creditors. 

In  order  to  establish  the  alleged  fraud  and  simulation  in  the  sale  of  the 
slave,  the  plaintiff  proi)ouuded  inteiTogatories  on  f jicts  aud  articles  to  the 
opponent.  These  int<»rrogatories  were  answertul,  and  the  fraud  and  sim- 
ulation were  not  only  positively  denied,  but  the  reality  of  the  side,  and  the 
good  faith  of  the  opponent,  were  estiiblished  by  the  testimony  tlius  elicited 
b^'  the  plaintiff  in  execution. 

In  th(;  proceedings  in  the  lower  court,  u  new  triid  wi\s  granted  in  the 
cuse,  and  on  the  second  trijd,  the  phiiiitiff  reserved  a  bill  of  excej)tion8  to 
the  ruling  of  the  Judge,  admitting  in  evidence  the  answers  of  the  oppo- 
nent to  the  interi'ogatones  on  facts  and  articles.  On  the  second  as  weU 
as  the  first  trial,  judgment  was  rendered  in  favor  of  the  oj^poufut,  and  the 
pLxiutiff  <m  his  appeal,  insists  that  his  bill  of  (exceptions  was  well  t4iken  to 
the  admissibility  of  the  answer  in  evidence  on  the  second  trial  of  the  cjisc. 

The  bill  of  excei)tion8  was  not  well  tiiken.  Th(?  answers  were  evidence 
wliich  tnther  party  had  tlie  right  to  offer  on  the  first  trial  of  the  cause;  and 
evidence  admissiljle  on  the  first,  is  also  admissible  on  the  second  or  any 
subsequent  trial  between  the  same  parties  in  the  sjinie  case.  ^ 

The  plaintiff  introduced  testimony  for  the  puri>ose  of  impeaching  the 
oiiponent's  answers;  but  we  concur  with  the  District  Judge  in  the  opinion 
that  tht*  answei-H  are  not  disproved  by  tlie  testimony  adduced  for  that  piu:- 
pose. 

In  resi)ect  t<>  the  improvements  seized  under  tlie  execution,  the  e\'i- 
dence  shows  that  tht'y  were  made  under  a  contract  with  the  oj)ponent,  and 
that  she  had  paid  a  pari  of  the  i)rice,  and  wa«  indebted  for  the  balance  re- 
maining unpaid  at  the  time  of  the  tritd  of  her  oi)i)osition  in  the  lower 
court. 

It  is,  tlierefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be 
affirmed,  vitli  costs. 
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Nicholson's  Heirs  el  al  v.  D,  N.  Hennen. 

When;  the  objocl  of  a  coutract  of  maudatfe  made  in  the  clly  of  Ne  v  Orlcuos,  was  the  collection  of  debta 
duo  by  a  debtor  residing  in  another  State,  or  whose  succession  had  been  opened  in  another  State  ;  and 
to  elloct  that  object,  the  mandatory  was  empowered  to  purchase  lauds  In  the  State  of  the  debtor's  ros- 
ideucc,  for  the  account  ol  the  princiimls — the  titles  to  bo  taken  in  the  name  of  the  mandatory,  and 
conveyances  to  be  by  him  subsoiniently  made  to  the  princiiial— /feU .-  That  in  a  suit  here  by  the 
principals  against  the  agent,  for  an  account  of  his  agency,  the  conveyaneo  of  the  lands  by  the  agent 
to  his  principals,  as  provided  for  In  the  contract,  is  clearly  an  Incident  of  the  account  to  be  rendered, 
and  as  such  is  a  proper  matter  for  a  decree  of  tlie  Louisiana  court,  which  being  competent  to  enter- 
tain the  adio  mamlati  dirtcta,  U  comiietent  to  pass  upon  all  incidenta  and  accessories  of  that  action. 

hi  a  hUit  aKnin^t  an  attorney  in  fact,  for  an  account  of  his  agency,  all  the  principals  in  the  contract 
should  be  joined  in  the  action.  The  attorney  cannot  be  held  to  render  as  many  accounts  of  hto  agency 
as  there  arc  principals  in  a  joint  contract. 

4  PPEAL  from  the  .Sixth  District  Court  of  New  Orleans,  Howell,  J. 
J\    Huntoa  d;  MiUei'  and  li.  X.  Ogden,  for  plaintiffs.    Dunatn  N.  Hen/ten, 
iH  pro.  per.,  defendant  and  appelLmt. 

BuoHAiJAN,  J.     The  estitte  of  Samuel  Hpotts  was  indebted  as  follows: 

To  John  Nicholson $  7,283  11 

To  J.  M.  Kennedy 240  00 

To  D.  N.  Hennen 2,137  50 

To  Taul  TiUiine 1,624  80 

To  F.  Bookman 5,892  06 

To  A.  Hodge 1,407  16 

To  Purdcm  k  Brother 1,019  68 

Total ^19,604  91 

These  i>arties  all  resided  in  New  Orleans,  and  tlieir  debtor's  estate  was 
possessed  of  Linds  in  Illinois.  The  six  other  creditors  empowered  Hennen 
to  eolleot  their  claims,  specially  authorizing  him  to  buy  or  take  in  pay- 
ment Lmds,  and  stipidating  to  allow  him  15  per  cent,  commission  on  what 
he  shoiUd  collect,  to  be  tiiken  out  in  lands. 

Hennen  accortlingly  bought  in  nearly  idl  the  lands,  at  tulministrator's 
sale,  and  received  the  pi'oceeds  of  the  Itmds  that  were  bought  by  other 
parties.  He  has  still  in  his  hands  the  lands  bought  by  him,  with  the  ex- 
cepticjn  of  some  portions  whidi  he  has  sold,  and  of  which  he  has  received 
the  j)rice.     He  has  als«i  expended  moneys  for  tsixes  and  costs. 

Tlie  present  su'tion  is  brought  by  five  out  of  the  six  principals  in  the 
munditte  aforesaid,  against  tlie  mandatory,  Pennen,  for  a  money  balance 
of  account,  and  for  the  lands  actpiired  by  Hennen  from  Spotts'  estate,  which 
remain  luisohl  in  his  hands;  whicli  lands  the  petition  prays  that  defendant 
be  decreed  t<)  convey  to  i)etiti()ners,  or  to  such  person  as  a  majority  of 
them  may  designate. 

Defendant  excepts  to  the  jiu'isiliction  of  the  court,  because,  as  the  excep- 
tii>n  allegi's,  this  is  an  action  of  partition  of  lands  in  Illinois.  The  coun- 
sel of  defendant  relies  ui)on  the  decision  in  Mussina  v.  Ailing,  11  An.  568, 
as  conclusive  upon  this  point.  But  an  examination  of  the  rejisons  for 
judgment  in  that  case  will  sliow  that  it  was  not  decided  upon  the  excejition 
to  the  jurisdiction  alone,  or  even  principally;  in  addition  to  wliich,  this 
acti(jn  is  entirely  different  from  that  of  3/w,«j.s/»/7  v.  Ailing,  The  present  is 
the  action  mandati  di  recta,  given  bylaw  to  the  principal  against  hisattor- 
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NicHoLHox      ney  to  render  an  account  of  bis  agency,  and  to  pay  over  what  he  has  re- 
Unxu.        ceived  in  virtue  of  his  agency.     La.  Code,  2973,  297i;  Merlin,  Rep.  de 
Jurispr.,  I'erho  Mandat. 

The  contract  of  mandate,  which  is  the  basis  of  the  present  action,  was 
made  in  New  Orleans,  betwet-n  i>arties  all  residents  of  New  Orleans.  The 
object  of  the  contract  Wiis  the  collection  of  debts  due  by  a  debtor  residing 
in  another  State,  or  whose  succession  was  opened  in  another  State;  and 
to  effect  that  object,  the  mandatory  was  empowered  to  purchase  and  ac- 
quire lands  in  the  State  of  the  debtor's  residence,  for  the  account  of  the 
princii)als — the  titles  to  be  taken  in  the  name  of  the  mandatory,  and  con- 
veyances to  be  by  him  subsequently  made  to  the  principals.  The  convey- 
ance of  lands  prayed  for  by  plaintiffs  in  their  petition  in  this  case  was, 
therefore,  clearly  an  incident  of  the  jurcount  to  be  rendered  of  the  gestion 
of  the  mandatory,  and,  as  such,  a  proper  matter  for  the  decree  of  the  Lou- 
isiana court,  which,  being  competent  to  entertain  the  actio  mandati  dh'cc- 
Ui,  is  comi>etent  to  pass  upon  all  incidents  and  accessories  of  that  action. 

Defendant  excepts,  that  all  the  principals,  who  are  joint  obligees  in  the 
contract  of  mandate,  have  not  joined  in  this  action;  that  Purdon  k  Brother 
are  not  parties  thereto. 

This  exceiJtion  was  well  taken,  and  the  proceedings  shoidd  have  been 
stayed  until  all  the  obligees  were  before  the  court.  The  attorney  in  fact 
cannot  be  held  to  render  as  many  accounts  of  his  agency  as  there  are  prin- 
cipals in  a  joint  mandate.  Doiujlas  v.  Echvariis,  9  La.  234;  Overton  v. 
Overton,  10  La.  474;  AUard  v.  Orleans  XavUjation  Company,  14  La.  29. 

The  conclusion  at  which  we  have  arrived  upon  the  exception  of  the 
want  of  proper  parties,  precludes  us  from  passing,  at  this  time,  upon  the 
other  points  made  in  argument. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  reversed,  and  that  the  cause  be  remanded,  with  leave  to 
make  Purdon  &  Brother  jjarties  to  the  same,  and  for  further  proceedings 
according  to  law;  the  jiLiin tiffs  and  appellees  to  yay  costs  of  appeal. 


,  X  ■X^^-w'V  "*-     %-  "V^    WN./'N,  X.    S.    \_    .»*r-V^\.'^  ■%.*  V    ■«,  V,  ^•V  "^-^"X."^ 


Succession  of  John  Twibill. 


The  administration  of  the  estate  of  one  of  tlie  imrtiicrs  of  u  commercial  firm,  who  had  utU-d  a><  liquu'a- 
lorof  the  partnership  atl'airs,  has  only  ti»  account  for  ami  pay  over  m  the  new  liquidntor  tlie  funds 
which  bad  come  into  the  hands  of  the  Jbnnor  luiuidalor. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morr/itHj  J. 
Clark  d'  Bayne  and  G.  A,  Breaux^  for  appellant.    Burantd:  Ilornor, 
for  aijpellee. 

On  a  motion  to  dismiss: 

VooBHiES,  J.  The  New  Orleans  Gas  Light  Company  moves  to  dismiss 
this  appeal,  on  the  ground  that  it  has  not  been  made  ax)arty  to  the  ax^peiU, 
and  also  that  two  judgments,  one  of  which  is  not  appealable,  are  illegally 
embraced  in  the  siime  appeal,  although  entirely  different  and  distinct. 

Carleton  Hunt,  in  the  capacity  of  liquidator  of  the  i)artnership  affaii-s  of 
the  firm  of  John  Twibill  and  William  Aitkius,  took  a  iiile  ui)()n  J.  M. 
Demarest,  administrator  of  the  estate  of  Aitkins,  for  the  i>tui)ose  of  obtain- 
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ing  an  account  of  the  administration  of  Aitkins,  deceased,  who  had  been       SucaEMrow 

•  of 

appointed  liquidator  of  that  firm  previously  to  his  death.     M.  B.  Dubuis-       Twibiil. 
son,  as  curator  of  the  estate  of  John  Twibiil,  deceased,  and  the  attorney 
of  the  absent  heirs,  were  made  parties  to  this  proceeding. 

The  curator  denied  the  right  of  J.  M.  Demarest,  administrator,  to  ren- 
der an  account  of  Aitkins'  administration  of  the  affairs  of  the  partnership; 
but  this  opposition  was  overmled  by  the  court,  and  the  rule  taken  by  the 
liquidator  made  absolute. 

An  account  was  filed  by  Demarest,  which  was  opposed  by,  among  oth- 
ers, the  New  Orleans  Gas  Light  Company,  who  claimed  an  amendment  of 
the  account  so  as  to  be  allowed  interest  on  its  claim. 

The  case,  upon  being  tried  in  the  court  below,  resulted  in  a  judgment 
dismissing  the  oppositions  and  homologating  the  account.  The  curator 
and  the  attorney  of  absent  heirs  apx)ealed,  and  executed  a  bond  in  favor  of 
"J.  M.  Demarest,  administrator  of  the  estate  of  William  Aitkins  et  aU. 
executors,  administrators  and  assigns. " 

The  proceeding  by  which  the  administrator  of  the  estate  of  William 
Aitkins  proceeded  to  classify  the  passive  debts  of  the  firm  of  John  Twibiil 
and  WilHam  Aitkins,  was  unauthorized.  His  duty  was  merely  to  account 
for  the  funds,  which  had  been  left  in  the  hands  of  Aitkins,  and  to  pay  the 
same  over  to  the  liquidator.  This  was  not  the  proper  time  or  occasion  to 
discuss  the  merits  of  the  claims  of  the  creditors  of  the  firm  under  charge 
of  the  liquidator.  It  follows,  therefore,  that  the  New  Orleans  Gas  Light 
Company  is  not  a  necessary  party  to  the  appeal.  Had  it  intervened  for 
the  purpose  of  inquiring,  as  a  creditor,  into  the  question  of  the  assets  to 
be  handed  over  to  the  liquidator,  its  interest  might  then  have  been  such 
as  to  make  it  a  necessary  party  on  appeal.     Such  is  not  the  case,  however. 

The  other  objection  is  untenable.  The  interlocutory  decree,  ordering 
the  administrator  to  file  an  account,  necessarily  comes  up  with  the  judg- 
ment homologating  the  account. 

Motion  dismissed. 

On  the  merits: 

DiJFFKL,  J.  On  the  24th  of  May,  1859,  Carleton  Hunt,  liquidator  of  the 
late  commercial  partnership  of  TwibiU  &  Aitkins,  on  suggesting  to  the 
Judge  of  the  Second  District  Court  of  New  Orleans  that  on  the  death  of 
John  T'wdbill,  his  surviving  partner,  William  Aitkins,  was  appointed  Uqm- 
dator;  that  said  Aitkins  is  also  dead,  and  that  his  administrator,  John  M. 
Demarest,  owes  hhn  an  account ^  took  a  rule  on  said  Demarest,  on  the  cu- 
rator of  the  succession  of  said  Twibiil,  on  the  widow  of  the  deceased,  and 
the  attorney  of  the  absent  heirs,  to  show  cause  why  said  account  should 
not  be  filed,  and  the  administrator  ordered  to  pay  over  the  amount  in  his 
hands  belonging  to  said  concern. 

The  rule  was  made  absolute,  and  ordered  "Demarest,  administrator  of 
the  succession  of  William  Aitkins,  to  file  an  account  of  his  administration 
of  the  succession  of  John  TwibiU,  and  to  pay  over  to  the  liquidator  what- 
ever money  he  may  have  in  his  hands  belonging  to  the  late  partnership  of 
Tvdhm  &  Aifkins." 

The  administrator,  in  compliance  with  the  order  of  the  court,  rendered 
and  filed  an  account  of  the  administration  of  Aitkins  and  of  his  own  ad- 
ministration of  the  partnership  of  Twibiil  &  Aitkins,  without  discriminat- 
ing the  acts  of  Aitkins  from  his  own,  and  assigning  as  a  reason  that 
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srcmrioM  «<  when  he  entered  upon  the  duties  of  his  office,  the  partnership  aflGairs  of 
TwiMu..  TwibiU  &  Aitkins  were  found  inextricably  mixed  up  with  the  private  aflDairs 
of  Wm.  Aitkins,  so  as  to  render  any  accurate  separation  impossible,  and  it 
was  entirely  out  of  the  power  of  the  administrator  to  make  any  identifica- 
tion whatever  of  the  partnership  property,"  and  besides,  that  the  whole 
effects  being  perishable,  and  deteriorating  in  value,  were  ordered  to  bo 
sold  by  the  court,  and  the  sale  produced  much  less  than  the  estimated 
value  contained  in  the  inventories  made  before  and  after  the  death  of  W. 
Aitkins,  this  loss  being  fuUy  twenty-five  per  cent,  below  the  ajipraisement 
made  immediately  after  the  death  of  John  Twibill.      • 

The  account  contains: 

1.  A  list  of  the  debts  of  the  partnership,  paid,  say S  6,285  17 

2.  A  list  of  the  outstanding  debte,  say 3,742  67 

3.  The  following  pri\dleged  claims: 

Durant  &  Homor,  professional  services it?  500  00 

J.  M.  Demarest,  preparing  tableau 250  00 

Half  costs  salary  as  clerk  to  Aitkins,  6  months, 

at  $75— ^50,  the  half  thereof 225  00 

Mrs.  John  TwibiU,  at  sundiT  times 298  50 

1,271  50 

4.  List  of  bad  debts 2,048  21 

5.  Loss  on  sale  of  stock  on  hand,  25  per  cent,  on  $8,745  88         2,186  47 

Total  debt ^^  15,534  02 

Or. 

1.  Stock  in  trade,  appraised S  8,745  88 

2.  Open  accounts  due  the  firm 4,781  17 

3.  Cash  in  hand 2,006  97 

Total  credit -  •    S  15,534  02 

Notice  of  the  filing  of  the  account  was  given  according  to  law. 

It  was  argued  here  by  the  administrator,  that  the  liquidator  was  satisfied 
of  the  correctness  of  the  account;  he  has  not,  at  least,  filed  any  oi^position. 

But  .various  oppositions  were  made,  among  which  we  will  only  notice 
two:  the  one  filed  jointly  by  the  attorney  of  the  absent  heirs  and  the  cura- 
tor of  the  estate  of  John  Twibill,  and  the  other  by  the  Now  Orleans  Gras 
Light  Company. 

The  Gas  Light  Company  was  put  down  in  the  account,  as  unpaid  credi- 
tor, for  31,265  12,  and  claim  in  the  opposition  legal  interest  on  said 
amount,  from  1st  November,  1857,  till  paid. 

The  curator  and  attorney  of  absent  heirs  ask  judgment  in  their  favor, 
against  the  succession  of  "William  Aitkins,  for  $7,767,  with  legal  interest 
from  the  2d  May,  1856,  being  the  one-half  of  the  gross  assets  of  the  part- 
nership of  TwibiU  &  Aitkins,  on  the  ground  that  Aitkins  received  the 
whole,  as  liquidator,  and  never  paid  any  debt  of  the  concern ;  they  also  op- 
pose, seriatim,  all  the  items  of  the  account. 

The  Distrfct  Judge  dismissed  all  the  qi^positions,  and  homologated  the 
account;  the  curator  and  attorney  of  the  absent  heirs  appealed,  both  from 
the  judgment  of  hoAologation  and  the  judgment  making  the  rule  taken 
on  the  24th  May,  1859,  absolute. 
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The  plea  of  res  jndieata  relied  on  by  tlie  administrator,  is  not  tenable,      SrocMsioN 
being  an  attempt  to  impose  on  the  repitjsentatives  and  creditors  of  J.        twibim, 
Twibill,  and  on  the  creditors  of  the  partnershii^,   an  account  which  wa« 

then  in  litigtition  between  the  parties  to  tliis  suit,  by  making  it  a  compo- 
nent part  of  liis  account  of  the  administration  of  the  succession  of  Wil- 
liam Aitkins. 

As  all  the  parties  to  this  protracted  and  unprofitable  litigation,  have, 
in  argument,  exi>ressed  a  desire  to  see  this  matter  terminated,  if  possible, 
by  a  definitive  judgment;  and  as  the  creditors  of  the  partnership  of  Twi- 
bill &  Aitkins,  and  the  widow  and  legal  representatives  of  the  succession 
of  John  Twibill,  have  all  had  an  opportunity  of  contesting  the  account 
herein  filed,  and  some  of  them  have  joined  issue  \s4th  the  administrator 
on  all  the  items  of  the  account,  we  will,  in  the  interest  of  all  the  parties  . 
concerned,  endeavor  to  do  justice  to  each  party,  haAang  due  regard  to 
the  evidence. 

It  appears  from  the  evidence  that  Aitkins,  duiing  his  administration, 
paid  all  the  claims  charged  in  the  account  as  satisfied,  say 36,285  17 

It  further  aj^pears  that  Aitkins  collect<»d  on  the  oi^en  accounts 

due  the  firm 32,732  96, 

leaving   uncollected  the  sum  of  .1?2,048  21,  repre- 
sented, as  bad  debts. 

It  further  appears  that  Aitkins  received  in  cash,  as 
I^er  piibhc  inventory 2,006  98 

We'wrQ  therefore  assume  that,  to  make  up  the  am- 
ount disbiursed,  he  must  have  realized  on  the  stock 

in  trade 1,545  23 

36,285  17 

Thus  we  have  a  balance,  representing  the  stock  in  hand,  of  37,200  65, 
and  we  are  satisfied,  from  the  evidence,  that  all  those  goods  w^ere,  at  the 
demise  of  Aitkins,  in  store,  and  that  tliey  were  subsequently  sold,  by  an 
order  of  court,  in  order  to  prevent  their  deterioration,  at  a  loss  of  at  least 
twenty-five  i)er  cent  on  the  original  appraisement.  The  fact,  that  those 
goods  were  confounded  and  mixed  up  with  other  goods  of  Aitkins,  must 
have  added  to  their  value,  as  the  private  goods  of  Aitkins  were  fresh. 
Nor  can  it  be  charged  that  Aitkins  should  have  disposed  sooner  of  all  the 
stock  in  trade,  for  he  had,  luidei*  the  law,  a  year  to  do  so,  and  the  evi- 
dence shows,  that  he  was  qualified  tis  liquidator  on  the  26th  of  June, 
1856,  and  died  on  the  first  of  November,  of  the  same  year.  In  the  ab- 
sence of  any  proof  that  the  sale  of  the  goods  was  i^rejudicial  to  the  cred- 
itors, or  that  the  proceeds  woidd  have  been  hirger  had  they  been  sold 
separately  from  those  belonging  exclusively  to  the  succession  of  Aitkins, 
w^e  will,  the  evidence  authorizing  it,  in  order  that  the  fii'm  may  not  enrich 
itself  at  the  exi)ense  of  one  of  its  members,  allow  the  fair  deduction  of  25 
per  cent,  on  37,200  65,  say  31,800  10,  thus  leaving  a  balance  to  be  ac- 
counted for  of  35,400  49. 

We  are  also  satisfied  that  Aitkins  must  have  used  due  diligence  to 
collect,  in  four  months,  out  of  a  number  of  open  accounts,  making  in  the 
aggregate,  JB4,781  17,  the  sum  of  32,732  96;  and  the  evidence  justifies 
the  deduction  of  the  remaining  accounts,  say,  32,048  21,  as  bad  debts. 
To  attempt  their  collection,  by  legal  process,  would  entail  the  concern 
with  heavy  costs  to  no  purpose. 

The  evidence  also  shows,  that  th(i  ordinaiy  debts,  amounting  in  the 
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srccBMov  «  when  he  entered  upon  the  duties  of  his  office,  the  partnei-ship  aflGairs  of 
TwwiLL.  Twibill  &  Aitkins  were  found  inextricably  mixed  up  ^ith  the  i>rivate  aflfairs 
of  Wm.  Aitkins,  so  as  to  render  any  accurate  separation  impossible,  and  it 
was  entirely  out  of  the  power  of  the  administrator  to  make  any  identifica- 
tion whatever  of  the  partnership  property,"  and  besides,  tliat  the  whole 
effects  being  perishable,  and  deteriorating  in  value,  were  ordered  to  be 
sold  by  the  court,  and  the  sale  produced  much  less  than  the  estimattnl 
value  contained  in  the  inventories  made  before  and  after  the  death  of  WT. 
Aitkins,  this  loss  being  fuUy  twenty-five  per  cent,  below  the  appraisement 
made  immediately  after  the  death  of  John  Twibill. 

The  account  contains: 

1.  A  list  of  the  debts  of  the  partnership,  paid,  say ^  6,285  17 

2.  A  list  of  the  outstanding  debte,  say 3,742  67 

3.  The  following  privileged  claims: 

Durant  &  Honior,  professional  services S  500  00 

J.  M.  Demarest,  preparing  tableau 250  00 

Half  costs  salary  as  clerk  to  Aitkins,  6  months, 

at  875— IB450,  the  half  thereof 225  00 

Mrs.  John  TTvibill,  at  sundrv  times 298  50 

1,271  50 

4.  List  of  bad  debts 2,048  21 

5.  Loss  on  sale  of  stock  on  hand,  25  per  cent,  on  $8,745  88        2,186  47 

Totel  debt -^  15,5:^  02 

Or. 

1.  Stock  in  trade,  appraised 3  8,745  88 

2.  Open  accounts  due  the  firm 4,781  17 

3.  Cash  in  hand 2,006  97 

Total  credit 815,5:^  02 

Notice  of  the  filing  of  the  account  was  given  according  to  biw. 

It  was  argued  here  by  the  administrator,  that  the  liquidator  was  stitisfied 
of  the  correctness  of  the  account;  he  has  not,  at  least,  filed  any  opijosition. 

But. various  oppositions  were  made,  among  which  we  will  only  notice 
two:  the  one  filed  jointly  by  the  attorney  of  the  absent  heirs  and  the  cura- 
tor of  the  estate  of  John  Twibill,  and  the  other  by  the  New  Orleans  Gras 
Light  Company. 

The  Gas  Light  Company  was  put  down  in  the  account,  as  unpaid  credi- 
tor, for  81,265  12,  and  claim  in  the  opjiosition  legal  interest  on  siiid 
amount,  from  1st  November,  1857,  till  paid. 

The  curator  and  attorney  of  absent  heirs  ask  judgment  in  their  favor, 
against  the  succession  of  William  Aitkins,  for  87,767,  with  legal  interest 
from  the  2d  May,  1856,  being  the  one-half  of  the  gross  assets  of  the  part- 
nership of  TwibiU  &  Aitkins,  on  the  ground  that  Aitkins  received  the 
whole,  as  liquidator,  and  never  paid  any  debt  of  the  concem;  they  also  op- 
pose, seriatim,  all  the  items  of  the  account. 

The  Distriict  Judge  dismissed  all  the  oppositions,  and  homologated  the 
account;  the  curator  and  attorney  of  the  absent  heirs  appealed,  both  from 
the  judgment  of  hoftologation  and  the  judgment  making  the  rule  taken 
on  the  24th  May,  1859,  absolute. 
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The  plea  of  res  judicata  relied  on  by  the  administrator,  is  not  tenable,      Sr^t^siox 
being  an  attempt  to  impose  on  the  reprssentatives  and  creditors  of  J.        Twmm, 
Twibill,  and  on  the  creditors  of  the  partuorshii),   an  account  which  was 

then  in  litigation  between  the  parties  to  this  suit,  by  making  it  a  compo- 
nt^nt  part  of  his  account  of  the  administration  of  the  succession  of  Wil- 
liam Aitkins. 

As  all  the  parties  to  this  protracted  and  improfitable  litigation,  have, 
in  argument,  expressed  a  desire  to  see  this  matter  tei*minated,  if  possible, 
by  a  definitive  judgment;  and  as  the  creditors  of  the  pai'tnersliip  of  Twi- 
bill &  Aitkins,  and  the  widow  and  legtil  rei)resentatives  of  the  succession 
of  John  Twibill,  have  aU  had  an  opportunity  of  contesting  the  account 
herein  filed,  and  some  of  them  have  joined  issue  with  the  atlministrator 
on  aU  the  items  of  the  account,  we  wiQ,  in  the  interest  of  all  the  jjai-ties  . 
concerned,  endeavor  to  do  justice  to  eacli  party,  having  due  regard  to 
the  evidence. 

It  appears  from  the  evidence  that  Aitkins,  during  his  administration, 
paid  idl  the  claims  charged  in  the  account  as  satisfied,  say §6,285  17 

It  further  aj^pears  that  Aitkins  collected  on  the  oi^en  accounts 

due  the  firm ;j?2,782  96, 

leaving   uncollected  the  sum  of  J^2,048  21,  repre- 
sented jis  bad  debts. 

It  fiu-ther  appears  that  Aitkins  received  in  cash,  as 

X>er  public  inventory 2,006  08 

We  *  wtQ  therefore  assume  that,  to  make  up  the  am- 
ount disbursed,  he  must  have  realized  on  the  stock 

in  trade 1,545  23 

§6,285  17 

Thus  we  have  a  balance,  representing  the  stock  in  hand,  of  37,200  65, 
and  we  are  satisfied,  from  the  evidence,  that  tdl  those  goods  were,  at  the 
demise  of  Aitkins,  in  store,  and  that  they  were  subsequently  sold,  by  an 
order  of  court,  in  order  to  i)revent  their  deterioration,  at  a  loss  of  at  least 
twenty-five  per  cent  on  the  original  api^raisement.  The  fact,  that  those 
goods  were  confounded  and  mixed  up  with  other  goods  of  Aitkins,  must 
have  added  to  their  value,  as  the  private  goods  of  Aitkins  were  fresh. 
Nor  can  it  be  cliarged  that  Aitkins  should  have  disj^oscd  sooner  of  all  the 
stock  in  trade,  for  he  had,  undei*  the  law,  a  year  to  do  so,  and  the  evi- 
dence shows,  that  he  was  qualified  as  liquidator  on  the  26th  of  June, 
1856,  and  died  on  the  first  of  November,  of  the  same  year.  In  the  ab- 
sence of  any  proof  that  tlie  sale  of  the  goods  was  i^rejudicial  to  the  cred- 
itors, or  that  the  proceeds  would  have  been  larger  had  they  been  sold 
separately  from  those  belonging  exclusively  to  the  succession  of  Aitkins, 
we  will,  the  evidence  authorizing  it,  in  order  that  the  fii-m  may  not  enrich 
itself  at  the  expense  of  one  of  its  members,  allow  the  fair  deduction  of  25 
per  cent,  on  §7,200  65,  say  §1,800  16,  thus  leaving  a  balance  to  be  ac- 
counted for  of  §5,400  49. 

We  are  also  satisfied  that  Aitkins  must  have  used  due  diligence  to 
collect,  in  four  months,  out  of  a  number  of  oi:)en  accounts,  making  in  the 
aggregate,  §4,781  17,  the  sum  of  §2,732  96;  and  the  evidence  justifies 
the  deduction  of  the  remaining  accounts,  say,  §2,048  21,  as  bad  debts. 
To  attempt  their  collection,  by  legal  i)rocess,  would  entail  the  couc(»ni 
with  heavy  costs  to  no  purpose. 

The  evidence  also  show*a,  tliat  the  ordinaiy  debts,  amcmntiug  in  the 
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srrri».ioii  «  when  he  entered  upon  the  duties  of  his  office,  the  partnership  aflfairs  of 
TwiBiLL.  Twibill  &  Aitkins  were  found  inextricably  mixed  up  with  the  private  affairs 
of  Wm.  Aitkins,  so  as  to  render  any  accurate  separation  impossible,  and  it 
was  entirely  out  of  tlie  power  of  the  administrator  to  make  any  identifica- 
tion whatever  of  the  partnership  property,"  and  besides,  tliat  the  whole 
effects  being  perishable,  and  deteriorating  in  value,  were  ordered  to  be 
sold  by  the  court,  and  the  sale  produced  much  less  than  the  estimated 
value  contained  in  the  inventories  made  before  and  after  the  death  of  W. 
Aitkins,  this  loss  being  fuUy  twenty-five  per  cent,  below  the  appraisement 
made  immediately  after  the  death  of  John  Twibill. 

The  account  contains : 

1.  A  list  of  the  debts  of  the  partnership,  paid,  say $  6,285  17 

2.  A  list  of  the  outstanding  debis,  say 3,742  07 

3.  The  following  pri-vdleged  claims: 

Durant  &  Hornor,  professional  services ^  500  00 

J.  M.  Demarest,  preparing  tableau 250  00 

Half  costs  salary  as  clerk  to  Aitkins,  6  months, 

at  ^75—^450,  the  half  thereof 225  Of) 

Mrs.  John  Twibill,  at  sundrv  times 298  50 

1,271  50 

4.  List  of  bad  debts 2,048  21 

5.  Loss  on  sale  of  stock  on  hand,  25  per  cent,  on  $8,745  88         2,186  47 

Total  debt ^S  15,5M  02 

Cr. 

1.  Stock  in  trade,  appraised 3  8,745  88 

2.  Open  accounts  due  the  firm 4,781  17 

3.  Cash  in  hand 2,006  97 

Total  credit 315,534  02 

Notice  of  the  filing  of  the  account  was  given  according  to  law. 

It  was  argued  here  by  the  administrator,  that  the  liquidator  was  satisfied 
of  the  correctness  of  the  account;  he  has  not,  at  least,  filed  any  opposition. 

But.various  oppositions  were  made,  among  which  we  wiU  only  notice 
two :  the  one  filed  jointly  by  the  attorney  of  the  absent  heirs  and  the  cura- 
tor of  the  estate  of  John  Twibill,  and  the  other  by  the  New  Orleans  Gas 
Light  Company. 

The  Gas  Light  Company  was  put  down  in  the  account,  as  unpaid  credi- 
tor, for  31,265  12,  and  claim  in  the  opposition  legal  interest  on  said 
amount,  from  1st  November,  1857,  till  paid. 

The  curator  and  attorney  of  absent  heii-s  ask  judgment  in  their  favor, 
against  the  succession  of  William  Aitkins,  for  37,767,  with  legal  interest 
from  the  2d  May,  1856,  being  the  one-half  of  the  gross  assets  of  the  part- 
nership of  Twibill  &  Aitkins,  on  the  ground  that  Aitkins  received  the 
whole,  as  liquidator,  and  never  paid  any  debt  of  the  concern;  they  also  op- 
pose, seriatim,  all  the  items  of  the  account. 

The  District  Judge  dismissed  all  the  oppositions,  and  homologated  the 
account;  the  curator  and  attorney  of  the  absent  heirs  appealed,  both  from 
the  judgment  of  hoftologation  and  the  jiidgment  making  the  rule  taken 
on  the  24th  May,  1859,  absolute. 
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The  plea  of  res  judicata  relied  on  by  the  administrator,  is  not  tenable,      Srcc«sio.\ 
being  an  attempt  to  impose  on  the  reprssentatives  and  creditors  of  J.        t^mwu, 
Twibill,  and  on  the  creditors  of  the  partnershij),   an  account  which  was 

then  in  litigation  between  the  parties  to  this  suit,  by  making  it  a  compo- 
nent part  of  his  account  of  the  administration  of  the  succession  of  Wil- 
liam Aitkins. 

As  all  the  j^arties  to  this  proti*acted  and  unprofitable  litigation,  have, 
in  argument,  expressed  a  desire  to  see  this  matter  tei*minated,  if  possible, 
by  a  definitive  judgment;  and  as  the  creditors  of  the  partnersliip  of  Twi- 
bill &  Aitkins,  and  the  widow  and  legal  rei^resentatives  of  the  succession 
of  John  Tw^biU,  have  aU  had  an  oxiportunity  of  contesting  the  account 
herein  filed,  and  some  of  them  have  joined  issue  with  the  administrator 
on  all  the  items  of  the  account,  we  wiQ,  in  the  interest  of  aU  the  i^ai-ties  . 
concerned,  endeavor  to  do  justice  to  each  party,  ha^ang  due  regard  to 
the  evidence. 

It  ai)pears  fi*om  the  evidence  that  Aitkins,  during  his  administration, 
paid  aU  the  claims  charged  in  the  account  as  satisfied,  say 86,285  17 

It  further  aj^pears  that  Aitkins  collected  on  the  oi)en  accounts 

due  the  firm 82,782  96, 

leaving  uncollected  the  sum  of  82,048  21,  repre- 
sented as  bad  debts. 

It  fiu-ther  appears  that  Aitkins  received  in  cash,  as 

per  public  inventory 2,00(5  98 

We 'will  therefore  assimie  that,  to  make  up  the  am- 
ount disbursed,  he  must  have  realized  on  the  stock 

in  trade 1,545  23 

86,285  17 

Thus  we  have  a  balance,  rei)resentiiig  the  stock  in  hand,  of  87,200  65, 
and  we  are  satisfied,  from  the  evidence,  that  all  those  goods  were,  at  the 
demise  of  Aitkins,  in  store,  and  that  tlu»y  were  subsequently  sold,  by  an 
order  of  court,  in  order  to  i^revent  their  deterioration,  at  a  loss  of  at  least 
twenty-five  per  cent  on  the  original  api>raisement.  The  fact,  that  those 
goods  were  confounded  and  mixed  uj)  \rith  other  goods  of  Aitkins,  must 
have  added  to  their  value,  as  the  x^rivate  goods  of  Aitkins  were  fresh. 
Nor  can  it  be  charged  that  Aitkins  should  have  dLsi)osed  sooner  of  all  the 
stock  in  trade,  for  he  had,  under  the  law,  a  year  to  do  so,  and  the  evi- 
dence shows,  that  he  was  qualified  as  liquidator  on  the  26th  of  June, 
1856,  and  died  on  the  first  of  November,  of  the  same  yt^ar.  In  the  ab- 
sence of  any  proof  that  the  sale  of  the  goods  was  j^rejudicial  to  the  cred- 
itors, or  that  the  proceeds  woiUd  have  been  larger  had  they  been  sold 
separately  from  those  belonging  exclusively  to  the  succession  of  Aitkins, 
w^e  will,  the  evidence  authorizing  it,  in  order  that  the  fii*m  may  not  enrich 
itself  at  the  expense  of  one  of  its  members,  allow  the  fair  deduction  of  25 
per  cent,  on  87,200  65,  say  81,800  1(5,  thus  leaving  a  balance  to  be  ac- 
counted for  of  85,400  49. 

W^e  are  also  satisfied  that  Aitkins  must  have  used  due  diligence  to 
collect,  in  four  months,  out  of  a  number  of  open  accounts,  making  in  the 
aggregate,  84,781  17,  the  sum  of  82,732  96;  and  the  evidence  justifies 
the  deduction  of  the  remaining  accounts,  say,  82,048  21,  as  bad  debts. 
To  attempt  their  collection,  by  legal  i^rocess,  would  entail  the  concc^ni 
with  heavy  costs  to  no  purijose. 

The  evidence  also  shows,  that  th(i  ordinai-y  debts,  amounting  in  the 
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CoxjiKLT       to  the  funds  superior  to  that  of  the  other  creditors  for  whose  benefit  the 
HAKiiuoy       order  on  the  receiver  was  given. 

The  material  and  decisive  fact  of  this  case  is,  that  EdAvard  Kawle  was 
not  the  creditor,  but  the  mere  agent  or  attorney  of  R.  M.  Harrison  &  Co. 
The  legal  consequence  of  this  fact  is,  that  the  order  on  the  receiver  to  x>ay 
Edward  Rawle,  was  an  order  to  pay  the  funds  to  R.  M.  Harrison  &:  C'o. ; 
for  in  law,  an  order  to  pay  to  the  agent  is  an  order  to  pay  to  the  principal. 
And  as  a  further  consequence  of  this  fact,  the  accei)tance  of  the  order  l)y 
the  receiver  was  nothing  more  than  a  promise  to  pay  the  funds  to  R.  M. 
Harrison  &  Co. 

The  maxim,  qui  facit  pei'  alium  fact t  per  se,  is  of  universal  application 
in  matters  of  agency,  and  determines  the  legal  efTect  of  the  comnniuica- 
tion  which  Edward  Rawle  made  to  one  of  the  creditors  for  whose  advan- 
tage the  order  had  been  given.  When  the  attorney  said  to  his  creditor,  I 
have  an  order  from  my  chents  on  certain  funds  in  the  hands  of  the  receiver 
of  the  Merchants'  and  Plantera*  Insurance  Company,  and  am  instructed  to 
pay  your  debt  out  of  these  funds  when  collected,  his  declaration  was  sim- 
ply that  of  his  clients.  If  Harrison  &  Co.  had  said  to  the  receiver,  w^e  re- 
quest you  to  pay  to  us  our  money  in  your  hands,  we  intend  paying  it  over 
to  certain  creditors,  and  the  receiver  had  promised  so  to  do,  would  such 
promise,  communicated  to  the  creditors  by  Harrison  &  Co. ,  have  created  a 
cause  of  action  in  their  favor  against  the  receiver,  and  have  divested  Har- 
rison &  Co.  of  their  control  over  the  funds? 

Such  a  promise  would  certainly  not  create  any  right  of  action  in  favor  of 
the  creditors  against  the  receiver,  for  the  promise  was  not  made  to  them, 
but  to  Harrison  &  Co. ,  and  was  only  the  acknowledgment  of  a  preexisting 
obligation  to  pay  to  them  the  money  in  his  hands.  As  the  promise  created 
no  new  obligation  in  favor  of  Harrison  &  Co. ,  and  as  it  created  no  obliga- 
tion at  all  in  favor  of  the  creditors,  the  receiver  was  still  bound,  at  the 
date  of  the  garnishment,  to  pay  the  money  to  Harrison  &  Co;  and  as  they 
still  had  the  money  under  their  control,  it  was  subject  to  attachment  at  the 
suit  of  the  plaintiff  under  his  execution. 

The  mere  promise  of  a  debtor  to  pay  his  creditor  out  of  a  x^articiUar  fund 
when  collected,  does  not  operate  a  transfer  of  the  fund  to  the  creditor, 
and  vest  in  him  a  right  of  at;tion  for  its  recovery;  for  otherwise,  the  debt 
would  be  extinguished  by  such  promise,  and  the  fund  would  be  at  the 
risk  of  the  creditor,  contraiy  to  the  rules  of  law,  and  perhaps  the  intent  of 
the  parties. 

The  plaintiff's  garnishment  can  only  be  defeat€>d  by  showing  a  \nlid 
transfer  of  the  funds  in  the  hands  of  the  receiver  i)rior  to  its  date,  — ^which 
the  order  to  Edward  Rawle,  the  attorney  of  Harrison  &  Co.,  fails  to  do. 

It  appears  from  the  record,  that  the  garnishee  paid  the  money  in  his 
hands  to  the  Sheriff,  under  an  order  of  court,  to  abide  the  event  of  the  lit- 
igation involving  the  conflicting  claims  of  the  creditors  of  Harrison  &  Co. 

For  the  reasons  stated,  it  is  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  lower  court  be  avoided  and  reversed;  and  it  is  now  or- 
dered, adjudged  and  decreed,  that  tlie  plaintiff's  right  to  the  funds  pla<^*ed 
by  the  garnishee  in  the  hands  of  the  Sheriff,  to  an  amount  suffieic^nt  to  sat- 
isfy his  judgment  against  R.  M.  Harrison  &  Co.,  together  with  interest  and 
cost,  be  recognized  and  enforced  as  against  the  parties  to  this  siut,  with 
costs  in  both  courts. 
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(yARL   MoLLER   V.    JOHN    GaUCHE.  I  *^  >686| 

Whero  Ihe  charge  of  the  District  Judge  to  Uie  jury  Ls  such  as  to  mislead  the  Jury  upon  the  facta,  the  ver- 
dict wili  be  i<et  aside,  and  such  Jodgmeot  rendered  on  Uie  appeal  as  tlie  evidence  Justifles. 

i  PPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J., 
IJL  presiding.  Waplett  cf-  Eustis,  for  plaintiff.  G,  Schmidt,  for  defend- 
ant and  appellant. 

Bu<)HANA.N,  J.  In  the  year  1856,  plaintiff  entered  into  a  written  eon- 
tract  with  defendant  to  paint  and  glaze  defendant's  house  for  a  certain 
siun.  After  the  work  was  partly  completed,  plaintiff  refused  to  continue, 
and  abandoned  the  work,  on  the  ground  that  the  price  stipulated  was  too 
small;  whereupon  it  was  agreed  between  the  parties,  that  defendant  should 
pay  plaintiff  by  the  day,  as  well  as  the  other  workmen  employed  upon  the 
work  by  plaintiff.  This  was  done.  Plaintiff  and  the  other  workmen  were 
l)aid  two  dollars  and  a  half  a  day  each.  The  payments  were  made  every 
Saturday  night.  Plaintiff  also  paid  for  all  the  materials  used  in  the  work. 
Plaintiff  now  sues  for  compensation,  as  upon  a  qiiantum  tneruit. 
Defendant  pleads  the  two  contracts  above  mentioned,  and  that  he  has 
fulfilled  the  same  on  his  part.  He  denies  indebtedness  to  plaintiff,  and 
alleges  that  plaintiff  has  caused  him  damage  by  his  delays  in  performing 
the  work. 

The  first  contract  alleged  l>y  defendant  is  proved  by  written  and  parol 
evidence. 

Its  abandonment  by  plaintiff,  and  the  substitution  therefor  of  a  contract 
for  daily  wages,  are  facts  proved  by  three  witnesses  introduced  by  defend- 
ant, Jung,  Chauce  and  Conner.  Their  testimony  is  corroborated  by  the 
production  in  evidence  of  many  receipts  for  day's  wages,  signed  by  plain- 
tiff. From  these  receipts,  it  appears  that  plaintiff  and  the  other  painters 
employed  on  this  work  were  paid  by  defendant  weekly,  at  the  rate  of  two 
dollars  and  a  half  per  day  each. 

In  opposition  to  this  evidence,  plaintiff  relies  upon  the  testimony  of 
Adolphe  Conrad,  one  of  the  painters  employed  in  the  work,  to  let  in  proof 
of  a  quantum  meruit 

Conrad  testifies,  in  substance,  that  when  plaintiff  had  abandoned  the 
work,  defendant  offered  him  two  dollars  and  a  half  a  day  wages,  to  con- 
tinue; but  that  plaintiff  refused  this  offer.  *'  Gauche  tlien  told  him  to  go 
on,  and  finish  the  toarJc,  and  he  would  pay  what  was  right" 

The  Jud^^e  charged  the  jury  (thirdly)  '*that  notwithstanding  either 
contract,  if  the  jury  believe  that  Gkiuohe  promised  to  pay  the  value  of  the 
work,  and  that  that  promise  was  designed  to  make  plaintiff  improve  the 
work,  that  defendant  is  bound  for  the  value  of  the  same." 

Defendant  excepted  to  this  charge  on  the  grounds:  1st,  that  it  was  not 
law  applicable  to  the  case;  and  2d,  because  it  encroached  on  the  province 
of  the  jury,  and  instructed  them  in  relation  to  facts  which  it  was  their  duty 
to  determine. 

We  think  these  objections  were  weU  taken.  The  second  point  of  the 
Judge's  charge  to  the  jury  had  assumed  (what  is  indeed  proved)  that  the 
original  contract  between  these  parties  for  a  fixed  price  to  be  paid  for  the 
work,  had  been  replaced  by  another  contract  for  day's  wages.    That  sec- 
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MoLiER        ond  contract,  by  which  Moller,  the  plaintiff,  was  reduced  to  the  position 
Caithf.        of  a  day  laborer,  working  upon  this  job  with  other  day  laborers,  and  for 
the  same  wages  as  them,  in  the  service  of  (faucho,  the  defendant,  is  incon- 
sistent with  a  right  on  the  part  of  MoUer  to  a  quantum  niiiruit  compensa- 
tion for  the  work  thus  executed  by  himself  and  his  fellow  workmen. 

Again,  the  charge  excepted  to,  misled  the  jury  ux>on  the  facts.  The 
witness  Conrad  does  not  swear  that  Moller  was  to  receive  day's  wages,  in 
common  with  the  other  workmen,  and,  in  addition  ihei*eiOj  the  value  of 
the  work  when  done,  according  to  the  estimation  of  experts,  l)y  way  of 
stimulus  to  extra  exertion,  and  reward  for  superior  execution  of  the  work. 
On  the  contrary,  plaintiff's  witness  disproves  the  second  contract  in  tofo. 
He  says  that  Moller  rejected  Gauche's  proposition  to  pay  him  by  day's 
wages.  If  this  witness's  testimony  prevails,  there  was  no  such  se<*ond 
contract  between  the  parties,  as  the  Judge's  second  and  third  charges  as- 
sume. 

We  are  of  opinion  that  the  defendant  has  substantiated  by  proof  his 
defence  to  this  action. 

It  is,  therefore,  adjudged  and  decreed,  that  tlie  judgment  of  the  Dis- 
trict Couri  upon  the  verdict  of  the  jury  be  reversed,  and  that  the  plain- 
tiff's demand  be  rejected  at  his  costs  in  both  courts. 
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U7_40i  John  M.  Bach  v.  Syndic  of  Miller. 

Whcro  Ihoro  is  an  oxclosion  of  warranty  in  an  act  of  sale,  the  vondoc,  on  eviction,  can  only  recovor, 
besides  costs,  the  price  which  he  paid,  which  will  boar  interest  from  the  date  of  tlio  eviction. 

Where  a  party  Is  cited  in  warranty,  and  he  neglects  to  call  in  his  warrantor,  in  a  scpaFato  action,  ho 
can  only  rcoover  from  his  warrantor  the  costs  of  Uie  formt r  suit  up  to  tlic  date  of  the  citation. 

Where  tlic  creditors  of  an  insolvent  have  boon  enriched  by  an  unauthorized  act  of  the  syndic,  the  sur- 
cossor  in  office  of  such  syndic  may  be  compelled  to  rcHind  the  amount. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Duvigneaud,  J., 
presiding.     Whittakei-  ct  Fellows^  and  //.  H.  Taylor ^  for  plaintiff. 
//.  H,  Strawhridffe  and  H,  1).  Ogden,  for  defendant  and  appellant. 

Mebbick,  C.  J.  This  is  an  action  in  warranty.  The  facte  are  correctly 
stated  in  defendant's  brief  as  follows,  viz: 

**On  the  9th  of  May,  1833,  by  act  before  Caire,  notary  public,  John  F. 
Miller  and  John  H.  Holland  purchased  in  common  two  lote  of  ground, 
Nos.  9  (otherwise  and  more  properly  called  No.  10,)  and  4,  in  square  68 
of  Fauxbourg  Annunciation, — lot  No.  10  having  60  feet  front  on  Pryta- 
nee  street,  by  120  deep,  French  measure." 

«<  Miller  and  Holland  both  became  insolvent  about  1840,  and  cessions 
of  their  property  ensued." 

**  Miller's  interest  in  the  two  lots  figures  on  his  schedule  as  *the  undi- 
vided half  of  two  lote  of  ground  on  Prytanee  street,  value  ^2,000.*' 

**In  January,  1847,  Wm.  Turner  and  John  F.  Miller,  as  syndics  of  the 
latter's  estete,  presented  to  the  court  having  cognizance  of  the  insolvency 
a  petition  for  authority  *  to  sell  and  dispose  of  tJi^  right  and  title  of  John 
F.  Miller  to  the  wvdinided  half  of  two  lote  of  ground  situated  on  Prytanee 
street,  known  as  Nos.  8.  and  9  of  square  68,  in  the  Fauxbourg  Annuncia- 
tion, in  Municipality  No.  2,  of  the  City  of  New  Orleans. '  On  the  27th  of 
the  same  month  an  order  was  given  accordingly." 
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**  It  does  not  appear  by  what  description  the  property  was  advertised;         ^^ 

but,  by  an  act  of  sale  of  17th  April,  1849,  before  Cliiapella,  purporting  to        Millkr. 

be  in  pursuance  of  a  public  adjudication  made  at  a  sale  effected  on  the 

4th  March  previous,   *m  obedience  to  the  order  of  cotirt  of  21th  January^ 

1847,  the  two  syndics  conveyed  to  John  M.  Bach,  without  any  (fuaranfee 

whatever t  all  that  piece  or  lot  of  ground  situate  in  the  suburb  Lacourse, 

above  this  city,  and  being  designated  by  the  No.  9  of  square  or  ilet  No. 

(58,  said  lot  of  gi'ound  measuring  GO  feet  front  on  Prytanee  Walk,  by  120 

in  depth." 

**     The  syndics,  therefore,  sold  more  than  they  had  petitioned  or  been 

authorized  to  sell  by  court,  and  more  than  really  belonged  to  their  insol- 
vent. Instead  of  his  *  right  and  title '  to  an  undivided  half,  they  sold  the 
lot  itself,  and  the  whole  lot,  but  without  any  warranty.  The  i)rice  was 
§1,500,  to  remain  deposited  in  the  Notary's  hands  until  the  mortgages  on 
the  property  should  lie  cancelled." 

Bach  di^dded  his  purchase  into  two  halves  or  lots,  each  of  30  feet  front 
on  Prytanee  Walk,  by  120  deep.  The  half  next  Prjrtanee  street  he  sold 
to  Josephs,  and  the  half  next  Coliseum  street  he  conveyed  to  Wray,  who 
sold  to  Stinson,  who  sold  to  Jackson. " 

The  sale  to  Josephs  was  without  warranty. 

The  syndic  of  Holland's  creditors  brought  suit  to  recover  the  undivided 
half  of  the  two  lots  against  the  possessors,  A.  K.  Josephs  and  Roberi 
Jackson,  and  by  consent,  in  order  to  avoid  a  partition,  judgment  was 
rendered  for  the  one  undivided  half  of  the  value  of  the  lots,  viz,  ^1850. 
Mr.  Bach  having  been  called  in  warranty,  judgment  was  rendered  against 
him  in  favor  of  his  immediate  vendee,  for  the  sum  of  $925. 

Bach  has  brought  this  suit  to  recover  of  the  syndic  of  John  F.  Miller's 
creditors  the  amount  he  has  thus  been  compelled  to  pay,  and  costs,  and 
S200  attorney's  fees. 

Jiidgment  was  rendered  in  favor  of  i)laiutiff  for  $1,125,  with  interest 
from  the  date  of  the  first  judgment. 

Defendant  appeals.  He  contends  that  the  insolvent  estate  cannot  be 
made  responsible  for  the  illegal  acts  of  the  former  syndic;  that  Bach  hav- 
ing failed  to  call  his  vendor  in  warranty,  cannot  recover  costs  of  the  for- 
mer .suit,  or  damages,  nor  anything  more  than  the  price,  and  that  such 
price  can  bear  interest  only  from  judicial  demand. 

The  judgment  of  the  lower  court  is  erroneous.  There  being  an  exclu- 
sion of  warranty,  the  only  amoimt  the  plaintiff  can  recover,  besides  costs, 
is  the  price  which  he  paid,  viz,  $750.  C.  C.  2481,  5  An.  314.  If  the 
creditors  have  been  enriched  by  the  unauthorized  act  of  the  former  syn- 
dic, there  is  no  reason  why  the  present  syndic,  their  agent,  should  not 
refund  the  amount. 

The  sum  due  by  the  syndic  bore  interest  as  a  debt  from  the  date  of  the 

eviction. 
As  it  Respects  the  costs,  the  plaintiff  is  only  entitled  to  recover  those 

due  up  to  the  date  of  the  service  of  citation  in  warranty  on  himself.  De- 
lacroix V.  G^nas*  Hemt,  8  N.  S.  356.  How  much  those  costs  are,  the  rec- 
ord does  not  inform  us. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the 
judgment  of  the  lower  court  be  avoided  and  reversed;  and  it  is  now  here 
ordered,  adjudged  and  decreed,  that  the  plaintiff  do  recover  and  have 
judgment  against  said  Mills  Judson,  in  his  capacity  of  syndic  of  the  credi- 
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B^cH  t;or8  of  the  insolvent,  John  F.  Miller,  for  the  sum  of  seven  hundred  and 
MiiizR.  fifty' dollars,  withfive  per  cent  interest  thereon  from  the  20th  day  of  April, 
1858,  until  i>aid;  and  it  is  further  ordered,  that  plaintiff's  demand  to 
reeover  costs  paid  by  him  in  the  case  of  Jumes  Ogilvie^  symlic^  v.  Ifobert 
Javksan  etal.f  be  dismissed,  as  in  case  of  nonsuit;  and  it  is  further  or- 
dered, that  the  defendant  in  his  capacity  pay  the  costs  of  the  lower  court, 
and  that  the  plaintiff  pay  the  costs  of  the  appeal. 


NiMicK,  McClohky  &  Co.  V.  The  Louisiana  Tehuantepec  Compant. 

VcKsclfl  and  sieamboatfi  employcil  in  navigation  in  and  outof  the  wuteis  or  the  Stnto,  arc,  like  other 
property,  subject  to  the  law  of  attnrliineut  for  dcbte  not  yet  due. 

APPEAL  from  the  Sixth  District  C^urt  of  New  Orleans,  Hmrell,  J. 
Clarke  rf*  B'njne,  for  plaintiff.     Ilunton  <fc  Mllei\  for  defendant  and 
appellant. 

Duffel,  J.  The  present  contest  is  between  two  subsequent  attaching 
creditors,  the  Merchants*  Bank  of  New  Orleans  and  the  Loiiisiana  State 
Bank,  and  the  case  presents  a  single  question  of  law  for  our  determina- 
tion, and  that  is  whether  a  vessel  employed  in  navigation,  in  and  out  of 
the  waters  ef  the  State,  is  liable  to  an  attachment  while  the  debt  is  not 
yet  due. 

The  articles  242,  243  and  244  of  the  Code  of  Practice,  as  amended  by 
the  Act  of  1826,  p.  170,  sec.  7,  authorize,  in  general  terms,  the  issuing  of 
the  writ,  whether  the  obligation  be  due  or  not. 

It  is  however  contended,  that  vesseLs  and  steAmboat<s,  which,  from  their 
nature  and  destination,  must  necessarily  be  taken  out  of  the  State,  can 
not,  by  a  sound  construction  of  the  law  on  the  subject,  fall  within  the 
general  rule,  and  that  they  are  impliedly  exempted  from  attachment,  as 
long  as  the  debt  is  not  demandable;  and^'e  are  referred  to  the  cases  of 
nussel  et  ah  v.  Wilson,  18  La.  370,  and  ir.  H.  Jfogan  v.  G.  W.  Carras,  12 
An.  49. 

The  plaintiffs  and  defendants  in  those  suits  were  all  non-residents  and 
stood  in  the  relation  of  vendors  and  vendees  of  the  steamboats  attached 
to  satisfy  the  unmatured  obligations  whic.'i  had  been  given  in  part  pay- 
ment of  the  price;  and  as  the  contracts  had  for  their  immediate  object 
vessels  whose  destination,  in  and  out  of  any  particular  State,  varies  ac- 
cording to  circumstances,  it  was  rightly  held,  that  the  parties  must  liave 
been  aware,  when  contracting,  that  those  steamboats  would,  in  nil  like- 
lihood, run  through  different  States,  hence  the  exception. 

It  is  true  that  the  argumental  part  of  those  decisions  takes  a  wider 
range;  and  we  are  now  asked  to  adopt  the  same,  in  its  most  enlarged 
sense,  by  absolutely  decreeing  that  a  vessel  can,  in  no  case,  be  attached 
for  a  debt  not  yet  due. 

Were  we  to  so  declare,  all  exporting  raw  materials  and  goods  generally, 
would  likewise,  by  a  parity  of  reason,  be  exempted;  for  example,  eotton 
shipped  by  a  Mississippi  planter  to  New  Orleans  for  sale,  and  Louisiana 
sugar  in  transit  for  a  Western  market,  could  not  be  reached  by  such  a 
process;  for  it  is  well  known  by  aU.  creditors  that  cotton  is  seldom  sold  in 
the  gin-house,  and  sugar  on  the  cistern. 
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We  understand  the  exception  to  be,  that  all  contracts  made  with  the         nimick 
owners  and  employees  of  vessels,  knowing  them  to  be  such,  and  for  debts  Tehcaxtipbc  Co. 
chargeable  to  such  vessels,  cannot  be  enforced  by  the  process  of  attach- 
ment before  the  maturity  of  the  obligation. 

The  case  at  bai*  does  not  fall  within  the  exception;  for  it  is  not  in  evi- 
dence that  the  attaching  creditors,  the  Merchants'  Bank  of  New  Orleans, 
contracted  with  the  acceptors  of  the  bills  of  exchange  sued  on,  and  de- 
fendants herein,  Hargous  Bros,,  a  commercial  firm  in  the  city  of  New 
York,  in  their  character  of  owners  of  the  property  attached,  the  steani- 
sliip  Coatzacoalcos.  We  will  here  add,  as  a  further  reason,  that  the  Mer- 
chants' Bank  were,  in  some  measure,  forced  to  adopt  this  mode  of  pro- 
ceeding for  their  own  protection,  as  other  creditors  had  already  seques- 
tered and  atttiched  the  steamship  for  debts  contracted  by  the  Louisiana 
Tehuantepec  Company,  who  were  the  apparent  owners  of  the  vessel. 

The  District  Judge  maintained  the  attachment,  and  ordered  the  Mer- 
chants* Bank  to  be  paid  by  preference  over  the  opposing  and  subsequent 
attaching  creditors,  the  Louisiana  State  Bank,  out  of  the  i)roceeds  of  the 
sale  of  the  attached  property. 

Judgment  affirmed,  with  costs. 
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J.  Bruneau  V  J.  B    Haughton  ct  al. 

Whore  tbo  pHrty  who  cpjoins  the  execution  or  a  Judgment  is  the  defeudant  in  execution,  the  amount  in 
dispute,  and  not  the  value  of  tlie  property  seized,  determines  the  Jurisdiction  of  Uio  Supreme  Court, 
and  the  appeal  will  be  dismissed  if  the  amount  in  dispute  is  less  than  $300. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Duviyneand^  J. 
J.  U,  <f?  J.  E.  Ifolland,  for  plaintiff  and  api^ellant.     J.  A.  Bartlett, 
for  defendant. 

Buchanan,  J.  This  is  an  injunction  to  arrest  the  execution  of  two 
jiulgments  rendered  against  plaintiff  by  a  Justice  of  the  Peace. 

The  aggregate  amount  of  the  two  judgments  is  one  hundred  and  eighty- 
live  dollars.  Tlie  grounds  of  injunction  are,  nullities  and  illegjilities  in 
the  proceedings. 

The  value  of  the  property  seized  under  the  executions  enjoined  (con- 
sisting of  three  mules  and  a  wagon)  is  stated  in  the  petition  for  injunc- 
tion to  be  one  thousand  dollars;  and  the  claim  set  forth  in  the  petition  is 
for  the  restitution  of  said  property,  and  for  five  hundred  dollars  damages. 

Judgment  having  been  rendered  by  the  District  Court,  dissolving  the 
injunction,  plaintiff  appeals. 

The  appellees  now  move  to  dismiss  the  ai)peal,  on  the  ground  that  the 
amount  in  dispute  is  less  than  three  hundred  doUars. 

As  the  party  who  enjoins  the  execution  is  no  other  than  the  defendant 
in  execution,  the  real  amount  in  dispute  must  be  considered  to  be  the 
amount  of  the  two  judgments  of  the  Justice  of  the  Peace.  Holland  v.  Dn- 
champ,  12  An.  784. 

It  is,  therefore,  adjudged  and  decreed,  that  the  rule  be  made  absolute, 
and  that  this  appeal  be  dismissed,  at  costs  of  appellant. 


lOB   307 
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Peet,  Simms  &  Co.  V.  6.  S.  Whitmore. — McKleroy  &  Bradford, 

Garnishees. 

Tbc  liiibility  of  a  jgaruidlioe  iu  an  attachmcBt  suit  cannot  extend  beyond  the  amount  of  funds  in  his 
Iiands  belonging  to  the  defendant. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howell,  J. 
T.  J.  cl  -1.  G.  Snnmea,  for  plaintiffs  and  appellants.     Hunt  ct  DetU- 
(/re,  and  Clarke  d-  Jiai/ne,  for  ai^pellees. 

Duffel,  J.  The  ijlaintiffs  .seek  to  recover  from  the  Sheriff  of  the  par- 
ish of  Orleans,  the  sum  of  §3,0(58  94,  being  the  amount  received  by  him 
from  the  garnishees,  as  representing  the  entire  property  in  their  hands 
belonging  to  the  original  defendant,  G.  S.  Whitmore. 

It  appears  that  C.  Yale  Jr.  &  Co. ,  first  attaching  creditors,  took  a  rule 
on  the  garnishees,  on  Peet,  Simms  &  Co. ,  and  others,  to  show  cause  why 
they  should  not  be  paid  by  preference,  out  of  the  property  of  the  defend- 
ant attached  in  the  hands  of  the  garnishees.  The  rule  was  made  absolute, 
and  the  garnishees  were  ordered  **  to  pay  to  C.  Yale  Jr.  &  Co.,  by  privi- 
lege and  preference  over  the  other  attaching  creditors,  the  amount  of  the 
judgment  rendered  in  this  case." 

The  garnishees  appealed,  and  urged  iu  this  coui*t  that,  since  the  return 
of  the  writ  of  attachment,  and  pending  the  pi-oceedings  on  the  rule,  they 
hiul  paid  over  to  the  Sheriff  all  the  funds  of  the  defendant  iu  their  hands. 
But  this  court,  considering  that  the  i)ayment  to  the  Sheriff,  after  the 
return  of  the  writ,  imd  without  an  order  of  court,  or  consent  of  the  par- 
ties, could  not  operate  as  a  discharge  to  the  gjimishee,  who,  notwith- 
standing, remained,  as  before,  responsible  for  the  amount  voluntarily 
confided  by  them  to  their  agent,  the  Sheriff,  affirmed  the  judgment. 
(See  reported  case,  15  An.  03).  The  judgment  was  ticcordingly  satisfied 
out  of  the  attached  property,  then  in  the  hands  of  tlie  Sheriff. 

Peet,  Simms  &  Co.  now  contend  that  the  judgment  of  C.  Yale  Jr.  A* 
Co.  on  the  rule,  was  personal  against  the  garnishees,  and  should,  there- 
fore, have  been  satisfied  out  of  their  persomd  property,  and  that  con.se- 
quently  the  funds  attached  must  be  exclusively  applied  to  the  payment  of 
their  claim.  The  District  Judge  thought  otherwise,  and  ordered  the  pay- 
ment of  the  balance  of  the  funds  remaining  after  deducting  the  amount 
paid  to  C.  Yale  Jr.  k  Co. ,  as  above  stated. 

It  is  not  pretended  that  the  garnishees  are  responsible  to  G.  S.  Whit- 
more in  an  amount  exceeding  J$3,068  94;  nor  is  it  contended  that  they 
have,  by  their  omission,  or  default,  rendered  themselves  absolutely  liable 
for  the  debts  of  Whitmore;  and  we  are  therefore  at  a  loss  to  understand 
how  the  i>laintiffs  can  urge  their  demand  iu  Liw,  still  less  in  etpiity.  The 
judgment  of  C.  Y^ale  Jr.  &  Co.,  on  their  i-ule,  absolutely  ordered  the  gar- 
nishees to  pay  their  claim  by  privileye  and  preference  over  the  tiUachimj 
ereditonny  and  they  were  so  paid;  and  the  present  plaintiffs,  who  wen^ 
pai'ties  to  those  i)roceetliugs,  are  bound  by  them. 

Judgment  affirmed. 
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Harriet  Waring  et  als.  v.  M.  J.  Zunts. 

A  Sheriff  sale  of  community  property,  under  a  Judgment  on  an  Indiridual  debt  of  the  surviving  spouse, 
does  not  divest  the  undivided  half-Interest  of  the  heirs  of  the  deceased  spouse. 

The  right  of  the  survivor  in  community  to  claim  tho  usuflruct  of  the  deceased  spouse's  interest  in  the 
(immunity  property  is  coupled  with  the  obligation  to  nirnisb  security  in  fkvor  of  the  heirs. 

Where  tho  property  belonghig  to  the  community  has  been  purchased  at  a  Sheriff  sale,  under  a  Judg- 
ment rendered  on  an  individual  debt  of  tho  surviving  partner  in  community,  the  minor  heirs  of 
the  deceased  partner  are  entitled  to  a  Judgment  in  revendlcatlon,  without  any  alternative  or  con- 
ditional allowance. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
HurUan  db  Miller,  for  plaintiffs.    R.  4t  H.  Marr,  for  defendant  and  appel- 
lant. 

YooRHiES,  J.    This  is  a  partition  suit. 

The  plaintiff  and  intervenor  set  np  title  to  an  undivided  half  of  a  slave,  which 
is  in  the  defendant's  possession.  The  latter  claims  title  to  the  slave  by  virtue  of 
a  Sheriff  sale,  in  a  suit  against  the  former's  mother,  Harriet  Waring,  The  judg- 
ment in  that  case  had  been  obtained  on  an  individual  debt  of  Mrs,  Waring,  and 
the  slave  in  questioa  was  community  property. 

It  is  evident  that,  under  such  proceedings,  the  undivided  half-interest  of  the 
heirs  was  not  divested. 

But  the  defendant  contends  that,  inasmuch  as  the  surviving  widow  in  commu- 
nity was,  by  law,  entitled  to  a  usufruct  during  widowhood,  the  plaintifik'  action 
does  not  yet  accrue. 

The  right  of  the  widow  to  claim  the  usufruct  is  coupled  with  the  obligation  to 
famish  security  in  favor  of  the  heirs.  It  does  not  appear,  nor  is  it  alleged,  that 
Mrs.  Waring  has  taken  any  steps  to  comply  with  the  law  in  this  respect,  nor 
that  the  defendant,  her  creditor,  has  even  offered  to  do  so  injier  stead.  The 
seizure  and  sale  made  by  the  Sheriff  did  not,  in  fact,  point  to  the  usufruct ;  and, 
without  deciding  that  such  usufruct  could  be  legally  levied  upon,  it  is  clear  that, 
in  the  present  instance,  the  adjudication  did  not  vest  the  usu&uct  in  the  defen- 
dant. 

The  judgment  of  the  District  Court,  after  recognizing  the  plaintiff'  claim  and 
ordering  the  partition,  condemned  the  defendant  to  pay  the  sum  of  five  hundred 
dollars,  in  case  the  slave  should  not  be  produced.  In  this  respect,  the  decree 
must  be  amended  :  the  minor's  right  in  revendication  cannot  be  divested  in  this 
manner. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court  bo  amended, 
by  striking  out  tJie  conditional  allowance  of  five  hundred  dollars ;  and  that,  in 
other  respects,  the  judgment  be  affirmed ;  the  appellees  paying  the  costs  of 
appeal. 
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Maroaret  Ghristensen,  wife  of,  &c.,  v.  Michael  Stumpp. 

In  order  to  e<»Mtltnte  a  murled  woman  a  public  morchant,  within  tho  meaning  of  Art.  128  C.  C. ,  it  ia 
not  morely  necessary  to  show  tliat  her  name  has  been  uaod  in  conducting  tho  boaincm  of  a  partlcc- 
)ar  trade,  but  it  must  also  appear  that  she  has  had  Bome  active  agency  in  the  boainess  which  is  thos 
conducted  in  her  name. 

APPEAL  from  the  Sixth  District  Goart  of  New  Orleans,  Howdl,  J. 
/.  M.  Dirrhammer,  for  plaintifEl    A,  PhiUips,  for  d^ndant  and  appellant. 

Mkrbiok,  C.  J.  The  defendant,  holding  a  note  and  mortgage  against  the 
plaintiff,  a  married  woman,  obtained  an  order  of  seizure  and  sale  npon  the  same. 
She  injoined,  on  the  ground  that  the  money  did  not  inure  to  the  benefit  of  her 
separate  estate. 

Judgment  was  rendered  in  her  favor,  and  SStum^  appeals.  He  contends  in 
this  court  that  the  money  was  employed  in  a  commercial  partnership  between 
herself  and  one  Shifferstein, 

The  Notary  shows,  that  when  she  gave  the  mortgage  upon  her  property,  it 
was  for  the  purpose,  as  she  said,  of  paying  off  some  pressing  mortgages  and 
debts. 

The  proof  shows  that  it  was  employed  in  a  business  in  which  her  husband, 
Chrisiensen,  and  Shifferstein  were  engaged,  and  which  was  in  fact  conducted 
exclusively  by  them ;  and  that  she  was  not  at  the  place  of  business  more  than 
twice  during  the  existence  of  the  partnership.  One  witness,  however,  says  she 
agreed  to  the  partnership.  It  further  shows,  that  the  bank  account  was  kept  by 
them  in  her  name,  and  many,  if  not  all  of  the  transactions,  were  also  conducted 
by  Christensm  or  Shifferstein  in  her  name  also. 

The  proof  is  very  far  from  showing  that  the  money  borrowed  inured  to  th^ 
benefit  of  the  separate  estate  of  the  wife. 

The  only  question,  then,  is  :  do  the  fJEtcts  show  that  she  was  a  public  merchant, 
carrying  on  a  separate  trade,  in  the  sense  of  Art.  128  of  the  Civil  Code? 

The  question  must  be  answered  in  the  negative.  It  is  evident  that  her  name 
was  used  merely  for  the  benefit  and  protection  of  Christensen  and  Shifferstein, 
who,  it  appears,  were  insolvent. 

She  had  no  participation  in  the  "  Western  Produce  business  "  (the  subject  of 
the  partnership)  which  previously  had  been  conducted  by  ShiffersUin,  the  leasee 
of  the  store  in  the  same  place,  further  than  the  passive  use  of  her  name,  and  the 
carrying  on  a  separate  trade  mentioned  in  the  Article  seems  at  least  to  imply 
some  active  agency  of  the  married  woman  in  the  business  which  is  conducted  in 
her  name.    See  also  0.  0. 1779. 

Judgment  affirmed. 
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Wm.  R.  Bell  v.  Lact  &  Go. 

Ibo  redhibitory  action  cannot  be  maintainbd  whore  the  latent  defect  or  vice  or  character  of  the  slave 
gold  is  brought  home  to  the  knowl^e  of  the  purchaser,  and  the  sale  was  made  with  a  guarantee  of 
Utieonly. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Egglestm,  J. 
Michd  <fi  Koontz,  for  plaiatiff.    /.  Perera,  for  defendants  and  appellants. 

Duffel,  J.  The  plaintiff  sues  the  defendants  for  the  recovery  of  the  price  of 
a  slave  porcfaased  by  him  from  them,  on  the  ground  that  the  slave  was,  at  the 
time  of  the  purchase,  addicted  to  the  vice  of  running  away,  to  the  knowlege  of 
the  vendors,  who  fraudulently  concealed  the  fact  from  him. 

The  evidence,  however,  contradicts  the  averment  of  the  petition  as  to  the  con' 
cealment,  and  shows,  on  the  contrary,  that  the  vendee  was  informed  of  the  vice 
before  the  sale ;  consequently,  the  slave  was  sold  ^  guaranteed  in  title  only." 

The  latent  defect,  or  vice  of  character,  having  thus  been  brought  home  to  the 
knowlege  of  the  plaintiff,  he  cannot  maintain  his  action.  0.  C.  2498 ;  Hough  v. 
Vickers,  6  An.  724 ;  Phipps  v.  Berger,  12  An.  Ill ;  Hennen's  Digest,  p.  1408, 
Nos.  14  and  19. 

The  District  Judge  was  of  a  contrary  opinion. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  court 
a  qua  be  avoided  and  reversed ;  and  it  is  further  ordered,  adjudged  and  decreed, 
that  the  demand  of  the  plaintiff  be  rejected  with  costs  in  both  courts. 


S.  n.  Oilman  v.  Edwabd  Pilsburt — D.  Orbig,  Warrantor. 

The  acceptor  of  a  bill,  when  suod  by  the  payee,  has  a  right  to  call  the  drawee  of  the  bill  in  warranty, 
in  the  case  where  the  drawee  is  requested  to  pay  not  unconditionally,  but  in  accordance  with  a 
contract,  and  he  has  been  notified  by  the  drawer  because  the  consideration  of  the  draft  had 
foiled. 

When  cited  in  warranty  by  the  drawee,  the  drawer  may  plead  the  failure  of  consideration  as  a  defence 
to  the  suit. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
Bonford,  Singleton  dt   Clack,  for  plaintiff.    Race  db  Foster,  for  defendants 
and  appellants. 

Buchanan,  J.  Duncan  Greig  drew  upon  Edward  Pilsbury,  at  Vermillion- 
viSe,  Angnst  Sd,  1859,  requesting  the  drawer  to  pay  on  the  1st  March,  1860, 
agreeably  to  and  in  accordance  with  a  contract  to  Mr,  S,  H.  Gilman,  the  sum  of 
three  thousand  dollars,  with  eight  per  cent,  interest  until  maturity. 

This  bin  was  accepted  by  drawee,  and  suit  was  brought  upon  the  same  by 
payee  against  acceptor,  on  the  6th  March,  1860. 

The  acceptor  answers  to  the  pleading,  that  he  had  been  notified  by  the  drawer 
of  the  biU,  before  its  maturity,  not  to  pay  the  bill,  because  the  consideration  of 
the  same  bxul  failed  :  that  he  verily  believed  there  was  a  good  defense  to  the  bill; 
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GnjuH  and  prayed  that  Greig  might  be  called  in  warranty  to  defend  the  sait.  The 
Ta^lnr.  District  Judge,  by  written  order,  allowed  the  call  in  warranty.  A  citation  in 
warranty  was  issued  to  Greig,  who  appeared  and  pleaded  that  the  bill  was  given 
for  a  steam  engine  and  sugar  mill,  to  be  furnished  by  plaintiff  to  him,  warrantor. 
That  the  engine  and  mill  were  furnished,  but  turned  out  to  be  defective ;  whereby 
warrantor  lost  a  large  portion  of  his  crop  of  sugar.  He  denies  plaintiff's  right 
to  recover  upon  the  draft,  and  claims  damages  in  reconvention.  Annexed  to 
this  answer  is  the  contract  referred  to  in  the  draft,  and  a  bill  of  particulars  of 
damages. 

Four  days  after  the  filing  of  the  answer  of  warrantor,  an  order  was  granted  on 
motion  of  his  counsel  for  a  commission  to  take  testimony  of  witnesses  in  the 
parish  of  Lafayette,  and  thirty  days  allowed  by  the  same  order  for  return  of  com- 
misrion. 

The  cause  was  called  for  trial  the  same  day  with  this  order  for  commission — 
the  9th  April,  1860.  Defendant  and  warrantor  moved  for  a  continuance,  in 
order  to  procure  evidence  under  the  commission. 

The  continuance  was  opposed  and  refused  by  the  court,  on  the  ground  that  the 
acceptor  of' a  bill,  when  sued  by  payee,  had  no  right  to  call  tlie  drawer  in  warranty; 
thai  the  warranty  was  irregular,  and  the  drawer  should  have  intervened,  in  order 
to  present  the  defence  relied  upon  herein.  Defendant  and  warrantor  excepted  to  this 
ruling,  and  appeal  firom  the  judgment  rendered  against  the  defendant. 

The  appellee  relies  in  argument  upon  the  case  in  4  N.  S.,  286  ;  2d  Bob.,  256  ; 
and  14th  Annual,  409,  as  authorities  for  the  doctrine  that  the  acceptor  of  a 
a  bill  has  no  right  to  enquire  into  the  consideration  as  between  drawer  and 
payee. 

These  authorities  are  not  applicable  to  the  case  at  bar.  In  all  those  cases, 
the  acceptor  of  the  bill  was  the  only  party  defendant  before  the  court.  In  the 
present  case,  the  drawer  of  the  bill  is  made  party  defendant  by  order  of  court,  and 
appears  by  answer  and  petition  in  reconvention  filed. 

It  would  seem  that  the  form  of  appearance — as  warrantor,  and  not  as  inter- 
vener— was  regarded  as  irregular.  The  tenor  of  this  bill,  however,  takes  it  out 
of  the  strict  rules  of  negotiable  paper,  The  drawee  is  requested  to  pay,  not  ab- 
solutely and  unconditionally,  but  agreeably  to  and  in  accordance  with  a  contract. 
This  would  be  notice,  even  to  a  third  holder,  of  the  guarantees  and  stipulations  of 
payee  contained  in  the  contract,  which  was  the  consideration  of  the  bill.  And 
the  plaintiff  in  this  case  is  not  a  third  holder  or  indorsee  of  the  bill,  but  the  payee 
himself.  In  the  case  of  Smith  v.  Adams,  14th  Annual,  409,  quoted  by  counsel  of 
appellee,  the  court  declined  to  decide  (as  unnecessary  in  that  case),  whether 
failure  of  consideration  might  not  be  pleaded  by  acceptor  in  a  suit  by  the  original 
parties  to  an  unconditioned  bill. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  reversed,  and  the  cause  remanded  for  further  proceedings  according 
to  law  upon  the  pleadings  of  defendant  and  warrantor ;  and  that  plaintiff  and  ap- 
pellee pay  costs  of  this  appeal 
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Polar  Star  Lodge  No.  1  v.  Polar  Star  Lodge  No.  1 . 

It  is  not  within  the  power  of  the  minority  of  the  members  of  a  corporation  to  dissolye  It  as  long  m  a 

sufDciont  number  of  members  to  represent  end  continue  the  corporation  exists. 
The  want  of  a  resolution  of  Uiis  corporation  to  authorize  the  institution  of  a  suit  in  their  name  can  only 

be  taken  advantage  of  by  plea^hig  it  as  an  exception,  in  Umine  liHs. 
A  resolution  passed  byamiyjority  of  the  members  of  a  corporation  authorizing  a  donation  of  the 

property  of  tbo  corporation  to  a  new  corporation,  in  which  the  members  so  voting  are  corporators, 

is  onauthorJzed,  and  a  donation  made  in  pursuance  of  it  will  be  void. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Duvigneaudj  J. 
/.  L,  Tissot,  /.  Q.  A,  Fellows  and  E.  FUleul,  for  plaintiff  and  appellant. 
P.  Souli  and  C.  BufouVy  for  defendant. 

The  connsel  for  plaintiff  argue  as  follows  : 

On  the  19th  February,  1855,  the  Grand  Lodge  of  the  State  of  Louisiana 
granted  a  charter  of  incorporation  to  the  Polar  Star  Lodge  No.  One. 

The  acts  of  the  Legislature  in  corporating  the  Grand  Lodge,  approved  18th 
March,  1816,  and  11th  February,  3  819,  provide :  "That  all  the  regular  lodges, 
which  shall  be  constituted  by  the  Grand  Lodge,  are  hereby  declared  to  be  bodies 
corporate  and  politic,  in  name  and  in  deed,  by  whatever  style  or  name  they  may 
be  called  and  known  in  their  constitution,  with  equal  powers  to  those  which  are 
given  to  the  Grand  Lodge  by  the  said  act,  so  long  as  the  said  lodges  shall  remain 
under  the  power  and  jurisdiction  of  the  said  Grand  Lodge,  and  in  all  tilings  abid^ 
by  and  conform  themselves  to  the  resolutions  and  by-laws  of  the  same,  and  no 
longer." 

After  its  incorporation  by  the  Grand  Lodge,  the  Polar  Star  Lodge  acquired,  by 
an  act  of  donation  of  the  3d  March,  1855j  the  property  described  in  the  plaintiff-'s 
petition. 

For  the  purpose  of  this  controversy,  the  counsel  for  the  plaintiff  deem  it  unneces- 
sary to  refer  to  matters  that  took  place  before  the  incorporation  of  the  Polar  Star 
Lodge,  as  evidenced  by  their  charter  marked  J,  and  dated  19th  February,  1855, 
the  plaintiff  and  defendant  claiming  the  litigated  property  by  a  common  title. 

The  voluminous  books  and  documents  of  the  different  corporations  which  have 
existed  in  by-gone  times,  and  from  which  sprung  and  grew  the  Polar  Star  Lodge 
No.  One,  the  plaintiff,  are  offered  in  evidence ;  they  may  satisfy  the  curiosity  of 
the  Court,  or  perhaps  throw  some  light  upon  certain  facts  which,  without 
this  assistance,  might  remain  obscure. 

But  for  the  purpose  of  this  controversy,  it  is  sufficient  to  begin  at  the  date  of 
the  charter  J,  on  the  19th  February,  1855.  By  this  incorporation  the  Polar 
Star  Lodge  No.  One  became,  totise  the  ezpressson  of  the  act  of  the  legislature  of 
11th  February,  1819,  "a  body  corporate  and  politic  "  vnth  equal  powers  to  those 
which  are  granted  to  the  Grand  Lodge,  to  wit ;  to  take,  hold  and  enjoy  real  and 
personal  property  ;  to  sue,  to  defend  ar^d  also  to  receive,  take  and  apply  bequests  or 
donations  that  may  be  made  to  and  for  the  uses  intended  by  the  said  institvlion,^*  2^i 
of  1816,  approved  15th  March.  And  inasmuch  as  the  Polar  Star  Lodge  No.  One 
could  only  enjoy  these  privil^es  through  the  Grand  Lodge,  the  Polar  Star  Lodge 
was  subject  to  the  jurisdiction  and  the  visitorial  power  of  the  Grand  Lodge,  its 
founder. 
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p.  siAK  LoDOB  The  donation  of  the  3d  March,  1855,  was  made  to  the  Polar  Star  Lodge  No. 
p.  StARhooam.  One,  for  the  uses  intended  by  its  institution,  to-wit:  for  Masonic  purposes  and  Ma- 
sonic charities ;  and  for  such  purposes  was  the  property  used  until  the  15th  Janu- 
ary, 1858. 

On  the  15th  January,  1858,  the  Polar  Star  Lodge  No.  Odo  wan  composed  of  the 
same  members  who  are  now  arrayed  against  each  other  as  members  of  the  two 
hostile  corporations,  the  plaintiff  and  defendant  in  this  suit. 

On  that  day,  a  meeting  of  the  corporation  took  place.  ' 

This  meeting  was  held  in  the  name  and  under  the  jurisdiction  et  sous  les  aus- 
pices of  the  Grand  Lodge. 

Le  Venerable  Maitre,  annonce  qu'il  a  fait  convoquer  extraordlDairement,  k  la 
demande  de  plusieurs  membres  de  cet  atelier,  qui  ayaient  k  presenter  un  plan 
qu'ils  jugeaient  utile  et  neoessaire  pour  arriver  k  pouvoir  payer  les  billets  qui  sent 
dCls  k  la  Trfes  Slustre  Grande  Loge,  et  il  ofire  alors  la  parojie  k  ce  sujet." 

The  Court  may  judge  of  the  truth  of  these  words,  by  examining  the  summons  to 
the  members.    We  transcribe  it  here  literatim. 

*  "  Orient  de  la  Nouvelle  Orleans,  14  Janvier,  1858. 

Tr^s  cher  fr^re, — ^vous  €tes  prevenu  qu'une  stance  extraordinaire  aura  lieu  yen- 
dredi  prochaiD,  15  du  courant  k  7  heures  du  soir,  pour  une  importante  affaire  qui 
sera  traitee  ayant  la  seance  de  famille." 

Par  mandement, 

[Signed]  L.  GLOEOKNER,  Secretary. 

The  members  present  haying  been  invited  to  ofifer  their  views  on  the  subject 
matter  now  before  the  meeting,  to-wit :  How  to  procure  the  means  to  pay  the 
notes  due  to  the  Grand  Lodge  : 

"  Le  fir^re  D.  Michel  expose  en  quelques  mots,  que  plusieurs  membres  de  cet 
atelier  sont  pr^ts  k  avancer  la  somme  neoessaire  an  paiement  des  billets  echus  de 
la  Grande  Loge,  pourvu  que  cette  avance  leur  soit  l^galement  garantie.  II  pense 
qu'un  acte  d'incorporation  est  le  meilleur  moyen  de  garantie  de  ce  prSt,  et  il  donne 
lecture  de  I'acte  qui  suit :"  Here  is  copied  verbatim  in  toto,  in  the  miDutes,  the 
act  of  incorporation  of  Polar  Star  Lodge  No.  1,  the  defendant,  of  the  14th  Jan- 
uary,1858,  copied  in  the  Rec.  as  Doc.  M.  p.  88  to  92. 

Immediately  after  the  reading  of  this  document.  Brother  Michel  offers  the  fol- 
lowing preambles  and  resolutions  which  I  copy  verbatim  from  the  minutes,  with- 
out changing  an  iota. 

«  Considerant  que  la  majorite  des  membres  de  cette  Loge  s'est  fait  incorporer 
conformement  aux  loix  de  cet  Etat,  sous  le  nom  de  la  Loge  de  I'EtoUe  Polaire 
No.  Un ; 

''  Considerant  que  cette  Loge,  dans  cette  tenue  extraordinaire,  r^guH^rement 
convoqu^e,  a  approuy6  cette  mesure,  aprte  mtire  deliberation,  et  a  accepte  ledit 
acte  d'inoorporation  comme  utile  et  n^cessaire : 

"11  est  resolu,  que  le  venerable  maitre,  R.  Brugier,  et  k  son  defout  ou  absence, 
que  le  frere  H.  Deron,  soit  autorise,  invite  et  requis  de  faire  un  acte  de  transfert 
et  de  donation,  de  toutes  les  proprietes  de  cette  loge,  k  cette  dite  corporation  la 
loge  TEtoile  Polaire  No-  Un.  Ledit  transfert  et  ladite  donation  sujets  k  toutes 
les  hypth^queset  dettes  qui  seront  assum^es  par  ladite  corporation,  sans  exception 
ni  reserve,  afin  que  bdite  corporation  pnisse  se  servir  et  disposer  de  ses  proprietes 
en  vue  d^objets  charitables  et  magonniques." 
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*'  Le  fr^re  Levassear  n'ayant  pas  bien  entendu,  le  fr^re  Michel  relit  une  seconde   p.  seab  losqb 
fois  cette  propoBttion/'  p.  stabLodcs. 

These  resolutions  were  then  put  to  the  Tote ;  the  following  members  protested 
and  refiided  to  vote  :  F.  Levassear,  Ch.  Olaiborney  J.  L.  Tissot,  Otto  Schwaner, 
M.  Meilleur,  Pierre  Deverges. 

The  resolutions  were  carried  by  the  majority,  and  accordingly  the  president, 
the  next  day  ^before  liisbony,  notary  public,  executed  the  act  of  donation  of  the 
16th  January,  by  which  all  the  property,  movable  and  immovable  of  the  Polar 
Star  Lodge  No.  1,  was  taken  from  the  corporation,  and  transferred  to  the  defend- 
ant 

At  the  next  meeting,  always  sous  les  auspices  de  la  Tris  Ulustre  Grande 
Logtj  on  the  22d  January,  1858,  the  act  of  donation  passed  on  the  16th 
January,  1858,  was  read,  approved,  and  ordered  to  be  spread  on  the 
minutes.  Of  the  members  present,  17  members  voted  in  the  affirmative  ;  4  voted 
n^atively,  to-wit,  J.  L.  Tissot,  Oct.  Schwaner,  P.  Devergfes,  F.  Levasseur ;  and 
three  members  left  the  room  before  the  vote  and  opposed  the  measure,  to-wit : 
Michel  Meilleur,  F.  A.  Lumsden  and  Oh.  Claiborne.  A  motion  was  then  made 
and  carried  by  the  majority,  that  the  Secretary  do  inform  the  absent  members,  of 
the  action  of  the|Lodge,  inviting  them  to  join  the  new  incorporation  and  to  sign 
their  names. 

Another  motion  ^is  made  and  adopted  in  the  following  words : 

"  R^solu  que  le  fr^re  Collon  sera  charge  de  retirer  les  billets  dCls  k  la  Grande 
Lc^e." 

See  minutes,  sitting  of  the  22d  January,  p.  241.  Brother  GoUon  never  paid  a 
cent  to  the  Grand  Lodge  and  never  withdrew  the  notes  from  the  Grand  Lodge. 
At  the  next  sitting  of  the  4th  February,  1858,  brother  Michel  moved  the  follow- 
ing resolntions,  which  were  adopted  over  the  protest  of  Meilleur,  Deverg^, 
Schwaner,  Texier  and  Levaaseur. 

lo.  "  n  est  r^soln,  que  la  respectable  Loge  PEtoile  Polaire  No.  Tin  se  retire, 
quoiqu'^  r^ret,  de  la  jurisdiction  de  la  Grande  Loge  de  TEtat  de  la  Louisiane. 

2o.  "  Le  Tresorier  de  la  respectable  Loge  est  invito  h  regler  d'nne  mani^re 
definitive  avec  la  Grande  Loge. 

3o.  <'  Le  Secretaire  de  la  respectable  Loge  est  invite  h  communiquer  officielle- 
ment  leB  presentes  resolutions  k  la  Tres  Ulustre  Grande  Loge  de  TEtat  de  la 
Louisiane." 

And  on  the  16th  February,  1858,  the  Secretary  Gloeckner  surrendered  the 
charter  of  the  Polar  Star  Lodge  to  the  Grand  Lodge,  after  having  written  across 
the  charter  the  following  words  : 

*'  This  Charter  has  been  cancelled  and  surrendered  according  to  the  resolution 
by  which  the  M.*.  W.*.  Lodge  Polar  Star  No.  One  withdrew  itself  from  the  juris- 
diction of  the  Grand  Lodge  of  the  State  of  Louisiana. 

New  Orl'^ans,  16th  February,  1858 

[Signed]  L.  Gloeckner,  Secretary." 

The  Court  have  now  before  them  a  naked  and  correct  statement  of  the  acts  and 
doings  of  the  seceding  majority  of  the  members  of  Polar  Star  Lodge  No.  One ; 
they  know  also  the  history  and  creation  of  Polar  Star  Lodge  No.  1,  the  defend- 
ants, and  how  the  defendants  acquired  their  wealth  ;  we  will  soon  examine  the 
questions  of  law  which  are  raised  by  the  acts  of  the  defendants,  and  the  acts  of  the 
persons  which  the  defendants  are  bound  to  defend.    But  before  examining  the 
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p.  Bum  LoDoi   law,  let  na  complete  the  history  of  this  case,  by  placing  before  the  Court  the 
p. acABLoDQi.    Mts  of  the  minority  of  the  corporation  of  the  Polar  Star  Lodge  No.  One, 
after  the  secession  of  the  majority  and  their  erection  into  a  new  corporation. 

The  seceding  members  had,  no  doubt,  a  right  to  cease  to  be  members  of  the 
corporation ;  they  have  made  so  complete  an  abandonment  of  the  corporation,  and 
such  a  resignation  of  their  interest,  in  the  charter,  in  declaring  the  dissolution  of 
Polar  Star  Lodge,  that  their  acts  amount  to  an  express  declaration  that  they 
would  serve  no  longer  as  members  of  the  corporation,  and  they  must  be  bound  by 
their  declarations  and  considered  and  treated  as  not  being  members  of  the  cor- 
poration any  longer. 

But  if  it  was  in  the  power  of  the  seceding  members  to  abandon  the  corpora- 
tion, it  was  not  in  their  power  either  to  dispose  of  the  property  of  the  corporation, 
or  to  destroy  the  charter  of  the  corporation. 

The  corporation,  therefore,  still  existed,  with  all  their  rights,  privil^es  and 
franchises  unimpaired,  and  the  members  remaining  faithful  to  the  charter  and 
contract  of  incorporation,  were  the  only  members  of  the  corporation  of  Polar 
Star  Lodge  No.  1,  and  they  alone  formed  and  continued  the  same  corporation. 

It  becomes,  therefore,  greatly  necessary  to  lay  with  correctness  before  the 
Court  all  the  proceedings  done  by  the  Polar  Star  Lodge  No.  I,  the  plaintiff. 

The  majority  of  the  Lodge  having  donated  the  property  which  was  the  domicil 
of  the  corporation,  on  the  16th  of  January,  1858,  and  having  ordered  the  surren- 
der of  the  charter,  and  resolved  the  dissolution  of  the  corporation  on  the  4th  Feb- 
ruary, 1858 ;  the  members  of  Polar  Star  Lodge  No.  1  who  differed  from  the 
majority  were  then  deprived  of  a  domicil  and  of  the  possession  of  the  charter. 

Looking  to  their  charter  as  a  guide  in  their  present  difficulties,  they  addressed 
>  a  petition  to  the  Grand  Lodge,  who  had  erected  them  into  a  corporation,  and  who 
by  the  terms  of  their  charter,  had  a  regulating  and  visitorial  power  over  the 
corporate  bodies  of  its  creation,  they  laid  their  grievances  before  its  visitorial 
tribunal.— See  Doc.  2,  R.  p.  124  to  129,  and  Minutes  of  plaintiff  marked  P  in 
that  memorial.  After  having  related  aU  the  acts  of  the  majority,  and  the  resolu- 
tions passed  by  them,  they  add  : 

"  That  the  undersigned  denied  the  power  of  said  majority  to  pass  said  resolu- 
tions, and  refused  to  vote  for  them,  and  protested  against  the  same ;  and  when 
said  resolution  had  been  so  adopted,  the  'undersigned  did  declare  that  said  lodge 
had  not  thereby  ceased  to  exist ;  more  than  the  necessary  number  of  master  ma- 
sons of  said  lodge  were  still  remaining  true  to  their  allegiance,  and  claimed  that 
they  were,  and  still  did  constitute  the  said  lodge,  and  were  proprietors  of  the 
charter,  and  did  demand  delivery  of  the  same,  which  was  refused,  and  they  there- 
upon protesting  withdrew,  etc. 

"  And  the  undersigned  represent  to  you  M.*.  W.*.  Sir  and  Brother,  that  said 
attempted  cession  is  void  in  law,  a  palpable  fraud  on  their  rights,  and  an  attempt 
to  plunder  them  of  their  interest  in  said  property. 

**  That  by  said  resolutions  of  withdrawal  from  the  jurisdiction  of  the.  Grand 
Lodge,  the  said  conspirators  simply  over-reached  themselves,  and  withdrew  firom 
said  lodge,  which  they  could  not  so  destroy  or  dissolve ;  that  the  undersigned  and 
F.  A.  Lumsden,  A.  R.  Morel,  P.  A.  Lanaux,  £.  Tallarie,  E.  de  St.  Romes  and 
L.  A.  Genry,  are  now  the  only  legal  remaining  members  of  said  lodge ;  that  by 
said  vote,  R.  Brugier,  L.  E.  Deluzain,  H.  Clostermann,  J.  Lasalle,  A.  Colin,  J. 
Colon,  L.  Gloeckner,  D.  Michel,  J.  Mouras,  J.  Jauquet,  L.  G.  Fabio,  J.  Yedot, 
J.  Turpia,  P.  Van  Rooten,  A.  Denis,  H.  Deron,  L.  Nieberger,  P.  Ecrot,  C.  Du- 
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pre  and  E.  Aynaad  have  ceased  to  be  members  thereof,  and  are  in  revolt  against  P-  Sxab  I/)im» 
the  Grand  Lodge ;  that  said  lodge  yet  exists,  and  i$  entitled  to  be  represented  in  P.  Scab  lodob. 
the  present  session  of  the  Grand  Lodge. 

"  They,  therefore,  pray  to  be  recognised  as  Polar  Star  Lodge  No.  1,  under  the 
jurisdiction  of  the  Grand  Lodge  of  Louisiana ;  and  ossaid  charter  is  illegally  with- 
held from  them,  they  request  you  to  cause  to  be  delivered  to  them  a  duplicate  or  ex- 
emplijication  thereof,  that  they  may  at  once  meet  as  a  lodge,  elect  their  officers  in 
place  of  those  who  have  resigned  as  aforesaid,  and  be  immediately  represented  in 
the  present  Grand  Lodge,  where  they  will  pray  that  M/.  W.\  Body  to  aid  them 
in  the  adoption  of  such  legal  measures  as  will  annul  the  said  fraudulent  and  pre- 
tended act  of  cession,  restore  to  them  the  possession  of  said  property,  &c.,  &c. 
(Signed)  P.  Dbvsboes,        M.  Meilleub, 

J.  L.  TissoT,  A.  Texier, 

Chs.  Claiborne,    Otto  Schwaner, 
F.  Levasseur." 

This  memorial  was  referred  by  the  Grand  Lodge  to  their  committee  of  general 
purposes,  appeals  and  grievances,  who  recommended  in  their  report  the  following 
resolutions,  which  were  adopted  on  the  9th  February,  1858  : 

lo,  "  Resolved,  that  the  charter  of  Polar  Star  Lodge  No.  One  be  entrusted  to 
brothers  P.  Devergfes,  M.  Meilleur,  J.  L.  Tissot,  A.  Texier,  Chs.  Claiborne, 
F.  Levasseur,  0.  Schwaner  and  F.  A.  Lumsdcn,  and  such  other  members  of 
Polar  Star  Lodge,  not  otherwise  named  in  the  foregoing  report,  who  shall  give 
their  allegiance  to  this  Grand  Lodge  and  who  shall  be  received  by  said  eight 
brethren  just  named,  with  power  at  once  to  proceed  organising  their  lodge,  by 
the  election  and  installation  of  ofiScers  ;  and  be  entitled  to  be  represented  herein, 
so  soon  as  they  shall  have  done  the  same,  and  in  default  of  obtaining  the  charter 
of  said  Lodge  for  such  purpose,  a  certified  copy  of  this  resolution  shall  be  their 
warrant,  until  such  time  as. a  regular  charter  can  be  furnished  them." 

2o.  "  Resolved,  that  the  lodge,  as  composed  by  the  first  resolution,  are  hereby 
authorised  to  try  and  punish  in  the  manner  pointed  out  in  the  constitution,  all  the 
other  members  of  said  lodge." 

The  remaining  members  of  Polar  Star  Lodge,  after  having  obtained  this  de- 
cree of  the  Grand  Lodge,  followed  strictly  the  directions  of  their  charter ;  it  was 
their  duty,  according  to  the  words  of  said  charter,  "  to  transact  all  matters 
relating  to  masonry  according  to  the  ancient  usages  and  customs  of  Masons." 
They  were  also  "  required  to  attend  the  Grand  Lodge,  at  its  regular  communica- 
tions and  other  meetings,  by  their  Masters  and  Wardens,  or  by  proxies  regularly 
appointed,"  and  the  secession  of  their  members  having  deprived  them  of  their 
officers,  they  proceeded  to  the  election  of  their  officers,  and  afterwards  presented 
the  following  petition  to  the  Grand  Lodge,  to  have  their  new  officers  accredited 
by  the  Grand  Lodge. 

The  undersigned,  duly  organized  by  virtue  of  your  decree,  signed  this  day,  and 
granting  to  them  the  charter,  which  belongs  to  them,  ever  faithful  members  of 
Polar  Star  Lodge  No.  One,  under  the  jurisdiction  of  this  Grand  Lodge,  having 
proceeded  to  the  election  of  their  officers,  give  hereby  notice  of  the  same,  to- wit : 

A.  R,  Morel,  Worshipful  Master,  Cfut.  Claiborne^  Senior  Warden,  jP.  Levas- 
seur, Junior  Warden,  P.  Deverges,  Orator,  3L  Meilleur,  Secretary,  A.  Texier, 
Treasurer,  Otto  Shwaner,  Master  of  Ceremony,  /.  L.  Tissot,  Sword  Bearer,  C. 
Samory,  Hospitaler,  E.  E.  Tallarie,  Expert,  M.  Prados,  Inside  Tyler. 
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p.  siAH  LoDoi       And  said  members  of  Polar  Star  Lodge  No.  One,  being  now  ready  for  instal- 
P.  Star  Looai.    lation,  do  request  your  most  Worshipfal  Body,  to  be  kind  enough,  to  delegate  a 

deputy,  in  order  to  perform  the  ceremony,  so  that  they  may  be  represented  at 

this  Grand  Communication. 

Signed,  A.  R.  Morel,  W.  M., 

M.  Meilleub,  Secretary. 

The  Grand  Lodge  granted  the  prayer,  and  appointed  the  Deputy  Grand  Mas- 
ter Amos  Adams,  to  perform  the  duty  of  installation,  and  the  following  Brethren 
were  admitted  in  the  Grand  Communication  of  the  Grand  Lodge  as  representa- 
tives of  Polar  Star  Lodge  No.  One  : 

Ach.  R.  Morel f  W.\  Master,  Chas,  Claiborne,  Sr.  Warden,  F.  Levasseur,  Jr. 
Warden. 

On  the  17th  February,  1858,  the  Secretary  of  the  Grand  Ix)dge  delivered  to 
the  plaintiff  the  charter  J.  The  charter  J  is  the  charter  of  the  19th  February, 
1855,  and  is  now,  and  has  always  been  the  charter  of  plaintifi&. 

The  plaintiffs  continued  and  are  now  continuing  as  a  corporation,  as  it  is 
shown  by  their  minutes  and  testimony  of  Morel  and  Deverges, 

Five  bills  of  exception  were  taken  on  the  trial  of  this  case,  to-wit :  one  bill  of 
exception  to  the  opinion  of  the  Judge,  refusing  to  receive  in  evidence  the  docu- 
ments 1,  2,  3  and  4  of  record,  p,  143. 

This  bill  of  exception  falls  to  the  ground,  because,  by  consent,  the  same  docu- 
ments were  acted  upon,  and  considered  by  the  court  as  being  in  evidence.  The 
same  documents  are  also  introduced  in  evidence  and  found  in  the  book  of  minutes 
marked  P  and  in  the  book  U,  being  the  proceedings  of  the  Grand  Lodge  for  the 
year  1858. 

The  other  four  bills  of  exception  are  submitted  to  the  consideration  of  the 
court.  ■' 

As  to  the  question  of  damages  suffered  by  the  plaintifife,  the  witne&s  Morel, 
says,  that  the  building  can  be  rented  from  82,000  to  $2,500  a  year. 

Deverges,  another  witness,  says  that  the  property  can  be  rented  from  31,500 
to  $2,000  a  year. 

A,  P.  Lanaux  is  of  opinion,  that  the  property  can  be  rented  from  $200  to 
$250  a  month. 

Here  we  close  the  statement  of  facts  of  this  case  as  shown  by  record,  and  the 
court  can  ascertain  its  accuracy  by  comparison  with  the  record  and  the  docu- 
ments sent  in  original. 

The  counsel  for  plaintiff  will  now  examine  the  questions  of  law  which  arise 
from  the  facts  and  are  presented  to  the  court  for  their  decision. 

1st.  Were  all  the  forms  complied  with,  the  meeting  duly  summoned,  and  bona 
fide  held  at  the  sittings  of  the  Corporation  Polar  Star  Lodge  No.  One,  of  the 
15th  and  22d  January,  and  4th  February,  1858  ? 

2d.  Can  the  majority  of  the  corporation,  under  the  charter  J  granted  by  the 
Grand  Lodge  on  the  19th  February,  1855,  erect  themselves  into  the  new  corpo- 
ration of  the  14th  January,  1858,  under  the  same  name,  and  dispose  of  the  pro- 
perty of  the  corporation  in  favor  of  themselves,  and  destroy  the  Charter  J,  which 
was  confided  to  them,  and  thereby  disfranchise  the  other  members? 

3d.  Is  the  act  of  incorporation  of  the  14th  January,  1858,  valid?  was  the  cor- 
poration fully  organized  and  capable  of  receiving  and  accepting  the  donation  of 
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the  16th  January,  1858  ?  and  docs  the  act  of  donation  create  a  trust  for  purposes   P-  St^b  uhdom 
foreign  to  the  institution  of  the  said  corporation  ?  p  stab  Loogs. 

4tb.  Can  the  majority  of  the  corporation  secede  ?  and  what  is  the  effect  of 
their  secession  as  regards  the  remaining  members,  and  the  rights  and  property  of 
the  corporation  ? 

First  question. — Were  all  the  forms  complied  with,  the  meeting  duly  sum- 
moned and  bona  fide  held,  at  the  sittings  of  the  corporation  of  Polar  Star  Lodge 
No.  One,  of  the  15th  and  22d  January,  and  4th  February,  1858  ? 

The  summons  for  the  meeting  of  the  15th  January,  1858,  is  dated  the  14th 
January,  1856 ;  it  does  not  state  the  nature  of  the  business  to  be  transacted  at 
the  meeting.  It  is  not  issued  by  order  of  any  person  having  authority  to  assemble 
the  corporation.  Angel  &  Amee,  on  corporations,  Nos.  489,  491,  494  ;  Grant* 
on  corporations,  157. 

It  bos  not  been  served  on  P.  A,  Lanaux,  one  of  the  members ;  the  notice  has 
not  been  given  a  reasonable  time  before  the  hour  of  meeting.  Angel  &  Ames, 
No.  494. 

The  proceedings  were  not  fairly  conducted ;  the  minutes  of  the  meeting  show 
clearly,  that  there  existed  a  conspiracy  between  certain  members  to  destroy  the 
charter  of  the  corporation,  and  to  dispose  of  its  property.  The  clandestine  and 
unfair  manoeuvres  of  the  majority  are  clearly  shown  by  the  minutes  of  the  15th 
January,  1858. 

The  president  informs  the  n:embers,  that  he  has  assembled  the  Lodge  at  the 
request  of  several  members,  who  wished  to  offer  a  plan,  of  their  own,  to  pay  the 
debt  due  by  the  Lodge  to  the  Grand  Lodge. 

The  Grand  Lodge  was  not  urging  the  payment  of  its  claim,  and  never  intended 
nor  manifested  the  intention  of  enforcing  the  payment  of  its  claim.  This  was 
then  a  mere  pretence. 

Brother  Michel  immediately  proposed  to  make  a  donation  of  the  property  of 
tbe  Lodge  to  the  corporation  created  on  the  14th  January,  1858,  composed  of  the 
majority  of  the  Lodge.  And  for  what  purpose  is  'this  donation  to  be  made  ?  It 
is  certainly  not  to  pay  the  Grand  Lodge, — payment  has  not  yet  been  tendered  to 
the  Grand  Lodge. 

But  the  object  of  the  donation  is  clearly  expressed  in  the  resolution  of  Brother 
Michd — the  purpose  was,  to  get  rid  of  the  obligations  of  the^ Charter,  and  to 
have  a  free  use  and  disposal  of  the  property  : 

"  A  fin  que  ladiie  corporation  puisse  se  servir  et  disposer  de  ses  proprietis,  en  vue 
d^objets  charitables  et  mafonniques.^' 

Some  members  had  been  kept  in  the  dark,  and  in  total  ignorance,  about  the 
measures  taken  by  the  movers,  and,  at  the  sitting  of  the  22d  January,  1858,  a 
resolution  was  passed,  requesting  the  secretary  to  inform  the  ignorant  Brethren 
of  the  acts  of  the  meeting  of  the  15th  January.    This  circular  is  as  follows : 

ETOILE  POLAIRE  No.  1,  RITE  ECOSSAIS. 

0.'.  de  la  Nouvelle-Orleans,  le  23  Janvier,  1858. 
T.-.  C*.  F.-. 
"  Je  suis  charge  de  vous  informer  officiellement  des  transactions  qui  viennent 
d*6trc  faites  dans  notre  Loge. 

"  Dans  une  seance  extraordinaire,  k  laquelle  vous  avez  ete  regulierement  con- 
voque,  et  qui  a  en  lieu  vendredi,  15  du  courant,  la  majorite  des  membres  actifs 
de  Tatelier  a,  sur  motion  second ee,  decide  qu'une  vente  authentique  serai t  faite 
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p.  Star  i/>i>a«   et  Bignee  par  notre  Venerable  Maitre,  en  6a  qualite  de  representant  lefcal  «3e 
p. arARLoDos.    I'atelier,  au  profit  et  en  favcur  de  la  corporation  connae  sous  le  nom  de  **  J^of^e 
VEtoiJe  Pdaire  No.  1,  Sociele  Charitable  (V Assistance  et  de  Secours  Mutuel  *';  cctte 
corporation  etant  formec  de  tous  les  membres  actifs  de  notre  Loge. 

"  Cette  donation  a  ete  faite  par  devant  notairc,  et  la  Loge,  dans  sa  seance  de 
vendredi,  22  du  courant,  I'a  sanctionnec. 

"  Les  deux  actcs  qui  constatent  cette  transaction  sont :  lo.,  I'actc  d'incorpora- 
tion,  et,  2o,  I'actc  de  donation.  lis  ont  ete  deposes  aux  archives  de  la  Logo  ;  et 
dans  le  cas  ou  voas  n'auriez  pas  assiste  aux  seances  ou  ils  ont  ete  lus,  vous  dtcs 
prie  de  venir  en  prendre  connaissance. 

*•  La  Loge  a  egR lenient  passe  une  resolution  par  laqueMe  voas  etes  invite  a 
adherer  a  I'actc  d'incorporation  ct  a  le  signer. 
"  Dans  cet  espoir,  j'ai  la  faveur  do  vous  saluer. 

P.-.  L.-.  N.-.  M.-.  Q.-.  V.'.  S.-.  C.-. 

"  Par  mandement. 

[Seal]  L.  Qloekner, 

Secretaire.'* 

This  document  shows,  that  the  measures  taken  by  the  movers  were  clandestine 
and  the  result  of  a  conspiracy  of  certain  members.  It  proves  :  that  the  donation 
was  not  made  to  a  Masonic  Lodge  for  Masonic  purposes,  as  alleged  in  the  plead- 
ings, but  to  the  "  Loge  VEtoile  Polaire  No,  1,  Societe  Charitable  d*Amstance  et 
de  Secours  Mutuel"  and  it  asserts  an  untruth  in  saying  "  cette  corporation  etant 
formee  de  tous  les  membres  actifs  de  cette  Loge.**  The  opposition  of  certain  mem- 
bers, appearing  of  record,  on  the  minutes  of  the  corporation  at  the  meeting  of 
the  22d  January,  a  resolution  is  adopted,  which  still  show^s  clearly  the  bad  inten- 
tion of  those  who  concoctcil  these  schemes  :  "  II  est  resolu  que  le  frere  Collon 
sera  charge  de  retirer  les  billets  dus  k  la  Grande  Loge." 

How  to  explain  this  and  how  to  qualify  such  acts  ? 

No  appropriation  is  made  and  no  money  is  furnished  to  Brother  Collon,  where- 
with to  pay  the  notes  due  the  Grand  Lodge,  and  the  Polar  Star  Lodge  has 
divested  itself  of  all  its  property,  nothing  having  been  reserved,  not  a  farthing, 
to  pay  the  Grand  Lodge.  Can  we  not,  under  such  circumstances,  say  that  this 
resolution  was  passed  with  the  intention  of  deceiving  somebody ;  and  afterwards, 
as  a  consequence  of  the  two  sittings  of  the  15th  and  22d  January,  1858,  the 
resolution  is  adopted  in  the  sitting  of  the  4th  February,  1858,  to  witlidraw  from 
the  jurisdiction  of  the  Grand  Lodge,  and  to  cancel  the  charter  of  incorporation. 

This  short  expose  shows  that  the  proceedings  of  the  corporation,  in  their  sit- 
tings of  the  15th  and  22d  January,  and  4th  February,  1858,  were  not  conducted 
bona  fide,  and  regularly,  and  that  all  the  required  legal  formalities  were  not  ful- 
filled, and  that  the  acts  of  the  corporation  growing  out  of  these  proceedings,  are 
null  and  void. 

Second  question.  Can  the  majority  of  the  corporation,  under  the  charter  J 
granted  by  the  Grand  Lodge  on  the  19th  February,  1855,  erect  themselves  into 
the  new  corporation  of  the  14th  January,  1858,  under  the  same  name,  and  dis- 
pose of  the  properly  of  the  corporation  in  favor  of  themselves,  gratuitously  and 
absolutely,  and  destroy  the  Charter  J  which  was  confided  to  them,  and  thereby 
disfranchise  the  other  members  by  the  annihilation  of  the  corporation  ? 

In  order  to  ascertain  the  powers  of  a  corporation,  we  must  look  to  Us  charter. 
Grant,  on  corjiorations,  No.  13. 
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A  charter  of  incorporation  is  the  written  instrument  by  which  the  crown  insti-    P-  Star  liODOB 
tutes  the  body  politic,  and  conveys  to  it  its  peculiar  Const itutiorij  its  rights,  privi-    p.  Star  lodob. 
leges,  powers f  &c.,  imposes  a  name  upon  the  corporation,  defines  its  objects  and 
purposes,  and  assigns  such  conditions  and  limitations  upon  the  exercise  of  the 
powers,  privileges,  &c.  conferred,  as  the  crown  seems  fit,  &c. 

No  corporation  can  pursue  any  other  objects  thafi  those  specified  in  its  charter. 
There  alone,  can  the  peculiar  purposes  of  its  establishment  be  discovered.  This  prin- 
ciple will  be  found  of  the  utmost  importance  for  the  solution  of  various  questions 
respecting  the  law  of  corporations,  and  specially  of  trading  corporations.  Grant, 
No.  13. 

The  modern  doctrine,  says  Kent,  is  to  consider  corporations  as  having  such 
powers  as  are  specifically  granted  by  the  act  of  incorporation,  or  as  are  necessary 
for  the  purpose  of  carrying  into  effect  the  powers  expressly  granted,  and  as  not 
having  any  other.    Kent's  Commentaries,  vol.  II,  p.  364,  p.  279,  299  ;  3  An.  19. 

Under  these  guides,  let  us  test  the  acts  of  the  corporation  by  these  principles. 
Was  it  for  the  purpose  of  carrying  into  effect  the  powers  granted  by  the  act  of 
incorporation  of  19th  February,  1855,  that  the  majority  erected  themselves  into 
a  new  corporation  under  the  same  name,  on  the  14th  January,  1 858,  and  made 
the  donation  to  themselves?  The  answer  is  readily  made  :  No!  This  scheme  was 
devised  to  destroy  the  charter,  and  the  powers  therein  contained  j  and,  therefore, 
the  corporation  could  not  perform  such  an  act ;  the  act  was  hostile  to  the  object 
of  the  incorporation,  and  the  members  could  not  bind  themselves  for  purposes 
foreign  or  hostile  to  those  for  which  they  are  established.    Kent,  vol.  II,  p.  365. 

The  act  of  the  majority  binds  the  corporation  and  the  minority,  only  when  it 
is  consonant  to,  and  not  in  contravention  of  the  purposes  of  the  incorporation. 
ITie  erection  of  the  new  corporation,  and  the  donation  of  the  property,  were  cer- 
tainly made  for  the  purpose  of  destroying  the  corporation,  and  the  majority  were 
powerless  to  destroy  the  corporation.  Here  are  the  principles  of  the  best  writers 
on  corporation  law.  .Grant  says  :  subject  to  the  restriction  that  the  will  of  the 
majority  be  consonant  to,  and  not  in  contravention  of  the  purposes  of  the  incorpo- 
ration, the  will  of  the  majority  binds  the  whole  body,  such  will  being  in  all  cases 
collected  at  a  corporate  assembly  duly  constituted,  and  not  from  the  aggregate  of 
the  assents  of  the  corporators,  obtained  separately  and  apart,  for  that  would  not 
be  a  corporate  act.    Grant,  69. 

But  where  it  is  desired  to  defray  a  charge  which  is  not  legally  binding,  then? 
the  assent  of  all  is  requisite.    Grant,  70. 

Those  who  vote  for  an  object  which  it  is  not  within  their  competence  to  vote 
for,  effectually  are  in  law  considered  not  to  be  present  or  taking  part  in  the 
meeting.    Grant,  71. 

"  Mais  remarquons-le  bien,  ce  droit  de  la  majorite  d'obliger  la  minorite  n'cxiste 
que  pour  les  affaires  de  I'administration  ;  son  omnipotence*ne  va  pas  juscju'^  pou- 
YO\T  ch&nger  les  convention:  primitives  sur  lesqucllcs  s'appuie  I'existence  mdme 
de  la  societe.  Ici,  la  resistance  d'un  seid  des  associes  suffit  pour  rcndre  inutiles 
les  projcts  de  la  majorite.  II  faut  rester  dans  les  tcrmes  du  contrat,  ou  sc  dissou- 
dre ;  Vunanimite  peut  secle  alterer  les  conditions  constitutives  do  la  societe  et 
gubstituer,  en  quelque  sorte,  un  contrat  a  un  autre  contrat.  La  raison  dit,  en 
effet,  qu*on  ne  peut  derogor  aux  clauses  d'un  contrat  que  par  Vunanimite  des  cou- 
tractants."    Troplong,  Contrat  de  la  societe,  v.  2,  p.  213,  No.  724. 

But  this  right  of  the  majority  must  be  strictly  confined  to  acts  done  within 
the  scope  of  the  business  of  the  partnership,  and  does  not  extend  to  the  right  to 


62  *  SUPREME  COURT  OF  LOUISIANA, 

p.  Star  Lodge    change  any  of  the  articles  thereof.    In  effecting  such  a  change,  it  is  essential  that 

Vm 

P.  Star  i/)dgk.    all  should  nnite,  otherwise  it  is  not  obligatory  upon  them.    Collyer,  Partnership, 
No.  198 ;  Story,  Partnership,  No,  123. 

But  although  all  the  forms  be  duly  complied  with,  and  no  objection  be  alleged, 
either  on  the  ground  of  the  meeting  not  having  been  duly  summoned,  or  not  hav- 
ing betin  held  in  the  proper  place,  or  the  votes  not  having  been  properly  taken, 
although  in  short  every  thing  has  been  done  in  the  most  regular  manner  as 
regards  forms,  yet  a  resolution  or  corporate  act  having  for  its  object  to  destroy 
the  existing  constitution  of  the  corporation,  is,  in  the  common  law  courts,  if 
effected,  as  far  as  the  form  of  affixing  the  common  seal  goes,  regarded  as  nidi  and 
voidf  being  beyond  the  competency  of  the  corporation.    Grant,  157, 158. 

But  although  at  common  law,  the  acts  of  the  majority  bind  the  minority,  in 
all  cases,  within  the  constitution  of  the  body  politic ;  yet  equity  will  give  relief 
to  a  corporation  where  its  interests  have  been  fraudulently  dealt  with  by  those 
who  at  the  time  represented  the  corporation  although  the  whole  of  them  assented 
to  the  act  complained  of,  &c.,  Id.,  No.  71. 

For  the  corporation  is  a  metaphysical  being,  not  identical  with  the  majority 
or  even  the  aggregate  of  its  members  at  any  given  time,  but  consisting  of  them, 
their  predecessors  and  stLCcessors,  and  has  rights  altogether  distinct  and  separate 
from  those  of  all  or  each  of  such  majority  or  aggregate  body,  and  here,  the  thing 
done  was  contrary  to  and  in  violation  of  the  constitutian  of  the  corporation  ;  and 
it  has  been  laid  down,  that  if  a  transaction  be  void  and  not  merely  voidable,  the 
corporation  cannot  confirm  it,  so  as  to  bind  the  dissenting  minority  of  its  mem- 
bers. Hence,  it  would  seem  to  follow,  that  if  after  an  illegal  act  were  done  in 
the  name  of  the  corporation,  by  a  party  having  for  the  time  the  management  of 
the  affairs  of  the  corporation,  the  custody  of  the  corporate  seal,  &c.,  so  that  an 
action  could  not  be  brought  in  the  name  of  the  corporation,  without  their  acqui- 
escence, yet,  that  if  afterwards,  the  then  minority  were  to  become  the  managing 
body,  they  might  commence  an  action  in  the  name  of  the  corporation,  and  recover 
damages  against  the  guilty  parties.    Grant,  72. 

Held :  That  the  charter  having  limited  the  power  of  those  who  had  the 
affixing  of  the  common  seal,  by  conditions  which  were  inconsistent  with  the  notion 
of  applying  the  common  seal,  for  the  purpose  of  procuring  the  annihilation  of  the 
society,  and  the  common  law  containing  no  principle  allowing  the  interest  consti- 
tuted in  the  funds  of  the  corporation  to  be  taken  away  without  the  consent  of  the 
whole  body,  an  injunction  must  issue  to  restrain  from  affixing  the  common  seal 
until  the  hearing.    Grant,  73. 

The  result  of  the  above  authorities,  therefore,  is,  that  acting  within  the  scope 
and  in  obedience  to  the  provisions  of  the  constitution  of  the  corporation,  the  will 
of  the  majority,  duly  expressed  at  a  legally  constituted  assembly,  must  govern ; 
but  beyond  the  limits  of  their  constitution,  neither  the  will  of  the  majority  nor 
unanimity  can  make  an  act  valid.    Grant,  73  and  291. 

According  to  the  principles  which  govern  corporations,  it  seems  that  there 
cannot  be  two  corporations  of  the  same  name  at  the  same  time.  Grant,  on  cor- 
porations, p.  61,  No.  50. 

In  the  Pandectcs  of  Pothier,  we  find  that  one  person  could  not  be  at  once 
member  of  two  corporations ;  in  such  a  case,  the  person  was  bound  to  make  his 
election  and  to  abandon  one  of  the  corporations. 

Nan  licet  autem,  ampliiis  qndm  unam  collegium  licitum  habere,  ut  est  constitu- 


NEW  ORLEANS,  JANUARY,  1861.  63 

tuniy  et  &  divis  fratribuSf  rescriptum  est,  digerty  eum  oporterej  in  quo  magis  esse    P-  s^ar  Lodgb 
velit"    Pothier,  Pandectes,  liv.  47,  tit,  22.  p.  StarLodoe. 

II  faat  qae  celai  qui  reut  dtre  an  dcs  membres  d'an  corps  ou  commaDaate,  De 
soit  pas  UD  dcs  membres-d'aD  aatre,  qui  peut  avoir  des  droits  et  des  inter^ts 
opposes  k  oeux  de  la  communaute  oH  il  voudrait  entrer,  ou  dont  les  delibera- 
tions dussent  dtre  inconnues  k  d'autres,  par  de  jnstes  causes.  Ainsi,  celui  qui 
cxercerait  deux  metiers,  ne  pourrait  6tre  dcs  deux  corps  de  Tun  et  de  Tautre. 
Domat,  vol.  Ill,  p.  249,  No.  7. 

The  two  corporations  which  are  parties  to  the  act  of  donation,  of  the  16th 
January,  are  certainly  two  distinct  corporations,  two  distinct  intellectual  persona 
performing  different  and  antagonistic  acta,  as  donors  and  donees. 

The  purposes  of  their  incorporation  are  different ;  the  one  is  instituted  for  ma- 
sonic purposes  only,  the  other  is  a  "  Societi  Chariihble  d* Assistance  et  de  Secours 
MtUuels,"  or,  according  to  its  English  charter,  a  charitable  society  of  relief  and 
mutual  support,  for  their  own  use  and  convenience,  and  for  the  sole  purpose  of 
absorbing  the  former  corporation. 

It  has  no  power  to  convene  as  masons  and  to  perform  masonic  duties  according 
to  its  charter,  and  cannot  have  any  other  powei-s  but  those  granted  by  the  char- 
ter.   Kent,  vol.  II,  p.  301,  Quoted  Supra. 

But  the  title  of  the  Polar  Star  Lodge  No.  One,  to  the  property  described  in 
the  petition,  is  restricted  and  limited  to  certain  uses,  and  the  stipulations  of  the 
title  cannot  be  disregarded. 

The  act  of  donation  of  the  3d  March,  1855,  before  E.  Lareche,  Notary  Public. 
to  be  found  in  the  record,  contains  this  clause  : 

"  II  est  expressement  entendu  et  convenu,  que  cette  donation,  etant  faite  a 
une  societif  loge^  ou  corporation  ma^onnique,  chacun  dcsdlts  donnataircs  nc 
pourra  posseder  et  ne  possedera  lesdites  proprietes  mobilieres  et  immobilieres, 
ensemble  avec  ses  co-associes,  qu'autant  quMl  restera  et  demcurera  membre  de 
ladite  societe,  loge  ou  corporation  magonnique,  conformement  aux  lois,  mages  et 
statuts  de  la  magonnerie,  et  aussi  conformement  aux  regies  de  ladite  societe,  loge 
ou  corporation  ma^onnique,  &c." 

It  is  clear,  that  the  Polar  Star  Lodge  No.  One  holds  the  property  for  masonic 
uses  and  purposes,  and  can  make  no  valid  alienation  and  defeat  the  conditions  of 
its  title. 

The  act  of  donation  of  the  16th  January,  1858,  before  /.  Lisbon y,  is  an  abso- 
lute donation,  without  any  restriction ;  the  only  condition  and  restriction  an- 
nexed, is  to  pay  the  debts  due  by  the  donor. 

The  defendants  have  brought  their  minutes  into  court,  to  prove  that  they  are 
organized  as  a  masonic  lodge  ;  but  it  is  not  in  their  minutes,  where  we  must  look 
for  their  powers  and  obligations,  to  act  as  masons  ;  it  is  in  the  charter,  which  is 
the  depository  of  their  authority ;  and  that  instrument,  not  granting  to  them  the 
power  to  act  as  masons,  we  say  boldly,  that  they  have  no  such  power  and  that 
they  can  cease  to  act  as  masons,  according  to  their  will  and  caprice,  and  sell  the 
property,  and  pocket  the  money  and  divide  it  between  themselves,  without  violat- 
ing the  obligations  of  their  charter. 

It  is  self-evident,  that  the  majority  had  not  authority  to  dispose  of  the  property 
of  the  Polar  Star  Lodge  under  the  title  of  the  corporation. 

Without  these  restrictions  the  donation  would  still  be  null  under  Article  427, 
Civil  Code. 
This  article  says,  the  estate  and  rights  of  a  corporation  belong  so  completely 
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p.  Star  lodok  to  the  body,  that  none  of  the  individuals  who  compose  it  can  dispose  of  any  part 
p  StarLodob.    of  them. 

"  It  appears  then,  that  landed  property  coming  to  corporations,  by  whatever 
means,  vests  in  the  invisible  and  metaphysical  entity,  the  members  of  the  corporuk 
tion  having  no  individual  interests  in  the  land  of  the  corporation,  and  being  to 
the  same  extent  as  any  strangers,  trespassers,  if  they  go  upon  the  land  without 
due  authority  from  the  corporation."    Grant,  No.  128. 

Now  all  lands  granted  to  a  corporation,  by  charter,  are  granted  to  be  held  to 
them  and  their  successors  ;  in  other  words  (as  it  would  seem)  to  be  held  in  order 
to  aid  and  subserve  the  purposes  of  the  incorporation,  as  long  as  the  bodj  politic 
remains  in  existence;  and  on  failure  of  successors,  or  on  dissolution  of  the  cor- 
poration, from  any  other  cause,  the  lands  revert  to  the  donors — again,  the  lands 
which  any  civil  corporation  of  a  public  nature  holds  must  be  considered  as  being 
held,  not  for  the  fruition  of  the  existing  body  of  corporators  for  the  time  being, 
but  as  being  held  to  them  and  their  successors,  for  the  purposes  of  their  incorpora- 
tion. To  other  purposes,  it  seems  quite  contradictory  to  the  fundamental  ideas 
of  corporation  law  to  suppose  that  they  can  be  diverted,  which  aliening  them 
does.    Grant,  No.  136. 

The  difBculty  is  great,  of  conceiving  how  it  can  be  competent  for  a  body  with 
a  perpetual  succession,  to  which  lands  have  been  granted,  in  furtherance  for  ever 
of  certain  objects,  to  the  support  and  maintenance  of  which  in  the  judgment  of 
,  the  donors  the  possession  of  land  would  be  instrumental,  to  part  with  that  land 

for  the  personal  benefit  of  the  existing  members  of  the  corporation,  without  any 
regard  to  such  intentions  of  the  donors,  and  as  it  were  barring  the  entail  to  the 
successors — with  respect  to  lands  bought  from  corporate  funds  the  same  difficulty 
arises.  How  is  it  consonant  with  the  acknowledged  principles  of  the  corporation 
law,  that  one  generation  of  corporators  should  have  power  to  devote  to  their 
private  emoluments,  funds  that  a  former  generation  has  invested  agreeably  to  the 
purposes  of  the  institution.    Grant,  No.  139. 

After  having  shown  that  the  majority  could  not  er^ct  themselves  into  a  new 
corporation  and  make  a  donation  to  themselves,  through  the  new  corporation,  we 
will  now  show  that  the  said  majority  could  not  destroy  and  cancel  the  charter 
entrusted  to  their  keeping. 

Chancellor  Dessaussure  in  his  opinion  to  be  found  in  the  3d  vol.  of  Dessaussure, 
South  Carolina  Reports,  Smith  v.  Smithy  p.  557,  has  treated  this  point  and  some 
other  points  of  this  case  in  such  a  masterly  manner  that  the  best  argument  that 
can  be  made  in  this  case  is  the  reproduction  of  some  extracts  of  this  celebrated 
case,  which  is  referred  to  in  Kent's  Commentaries,  Angel  and  Ames,  and  all  the 
writers  on  corporation  law.    Mr.  Dessaussure  says  : 

"  One  of  the  fundamental  rules  of  corporate  bodies  is,  that  the  members  are  not 
to  do  any  act  which  may  destroy  its  existence  or  injure  its  privileges." 

*'  If  any  members  do  any  such  acts  as  are  detrimental  to  the  corporation  itself, 
or  to  some  of  its  liberties,  privileges  or  franchises  ;  such  as  burning  or  erasing  the 
records,  attempts  to  destroy  the  charter,  etc.,  they  are  subject  to  be  removed  for 
such  acts,  etc." 

In  the  time  of  Charles  II,  when  a  profligate  and  tyrannical  government  found 
it  necessary  to  vacate  the  corporations  in  England  in  order  to  mould  them  to  its 
purposes,  bold  and  cunning  attempts  were  made  on  the  officers  of  London  and 
most  of  the  corporations  in  England ;  many  of  them  were  surrendered  by  the  pu- 
sillanimity of  the  officers,  and  that  of  London  was  declared  to  be  forfeited,  with 
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some  others  who  would  not  volantarily  Rurrender  the  charters ;  the  argnments   P.  Star  Lodoi 

against  the  validity  of  the  voluntary  surrender  by  the  officers,  appear  to  be  very   p.  StarLodgb. 

powerful.    It  was  said  that  those  who  were  in  the  government  of  corporations, 

and  had  their  charters  and  seals  in  keepings  were  not  the  masters  or  proprietors  of 

those  rights  ;  they  could  not  extinguisJi  those  corporations  nor  part  with  any  of 

their  privileges;  the  charters  were  sacred  trusts,  which  could  not  he  given  up  at  the 

will  of  the  officei's,  who  only  had  a  temporary  administration,  not  a  property  in 

the  charter  ;  nay,  that  crimes  committed  by  corporation  officers  were  personal 

things  which  were  only  chargeable  on  those  who  committed  them,  but  could  not 

affect  the  whole  body. 

"  These  arguments  had  no  effect  at  the  time  when  a  wicked  government  and 
dependent  judiciary  decided  arbitrarily,  for  at  that  time  the  judges  held  their  com- 
missions at  the  pleasure  of  the  crown  and  were  miserably  submissive  to  its  dic- 
tates, as  the  least  resistance  produced  a  dismission ;  but  afterwards,  at  the  revolu- 
tion, parliament  and  the  Court  acknowledged  these  principles  and  reasonings  to  be 
valid,  declared  the  surrenders  and  the  judgments  of  forfeitare  to  be  void,  and  the 
charters  were  all  restored  and  new  sanctions  enacted  to  guard  them  from  future 
surrender.  See  Burnett's  History  of  his  Own  Times,  and  Bac.  31-2. — To  apply 
them  to  the  present  case : 

"  The  officers  and  members  of  the  Grand  Lodge  agreed  to  surrender  or  abandon 
their  charter  and  to  accept  a  new  charter,  &c.  They  formed  themselves  into  a 
new  voluntary  association  with  a  new  name,  and  actually  carried  their  plan  into 
effect  as  far  as  in  them  lay,  and  declared  the  ancient  system  abolished  and  ex- 
tinguished, &c.  Upon  the  best  consideration  I  have  been  able  to  give  this  ques- 
tion, it  does  seem  to  me,  that  these  acts  done  by  the  Grand  Lodge  were  inconsis- 
tent with  the  chartered  rights  of  the  society  and  with  the  law  of  the  land  res- 
pecting corporations. 

"  The  officers  of  a  corporation,  or  an  integral  portion  of  it,  are  not  the  corpora- 
tion. They  have  no  right  to  make  the  surrender,  and  if  they  make  the  attempt, 
by  an  act  or  declaration,  it  is  an  inefficient  act,  it  is  not  obligatory  on  the  cor- 
poration, which  retains  its  full  rights,  existence  and  legal  character. 

''  With  respect  to  the  individuals. composing  the  Grand  Lodge,  who  acted  the 
part  complamed  of,  it  appears  to  me  that  they  made  so  complete  an  abandonment 
of  the  society,  such  a  resignation  of  their  interest  in  the  charter,  that  there  was 
no  necessity  for  their  removal  by  any  act  of  expulsion  or  a  motion,  &c. 

"  I  think  the  acts  of  the  members  composing  the  Grand  Lodge,  in  declaring 
the  Grand  Lodge  dissolved,  do  amount  to  an  express  declaration  that  they  would 
serve  no  longer,  and  is  a  voluntary  and  avowed  abandonment  of  the  charter  of 
the  society.  It  was  Mt  a  loose  declaration,  but  a  solemn  act,  published  to  the 
world  and  since  avowed  to  the  court,  and  they  are  bound  by  it. 

"  Their  very  suit,  in  a  different  character,  proves  this. 

"  It  is  not  easy  for  a  corporation  to  be  connected  ^and  succeed  to  the  rights  of 
a  voluntary  society  out  of  which  it  grew,  and  still  less,  I  apprehend,  can  the  indi- 
viduals who  belonged  to  the  corporation  and  even  composed  an  integral  part  of 
it,  but  who  have  abandoned  the  society  to  form  a  new  voluntary  society,  connect 
the  rights  of  the  old  corporation  with  the  new  society."  (Judgment  of  Hepry 
William  Dessaussurc,  Smith  et  als,,  v.  Smith  it  ah„  Dessaussure,  Gh.  Rep.,  vol.  3, 
page  557.) 

Besides,  the  cancelmeut  of  the  charter  and  the  dissolution  of  the  corporation 
would  canse  the  disfranchisement  of  the  dissenting  corporators. 
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p.  Star  lodoc       And  the  majority  is  without  power  to  disfranchise  any  corporator,  or  to  force 
p.  ^TARiiODGi.    a  hew  charter  on  any  body  of  persons  who  do  not  chose  to  accept  it. 

See  the  following  authorities : 

"  Disfranchisement  is  defined  to  be  the  taking  a  franchise  from  u  man,  for  some 
reasonable  cause,  and  no  cause  is  reasonable,  unless  it  be  jifst  and  legal.  Thens 
fore,  no  corporator,  who  has  a  freehold  in  his  franchise,  that  is,  who  is  elected 
for  life,  or  upon  such  terms  b&  are  construed  to  amount  to  a  life  interest, 
can  be  disfranchised  at  the  mere  will  and  pleasure  of  the  corporation."  Grant, 
No.  264. 

"  Nor  can  a  charter  be  forced  on  any  body  of  persons  who  do  not  chose  to  ac- 
cept it.      Grant,  No.  13. 

We  now  come  to  the  3d  question  : 

Is  the  act  of  incorporation  of  the  14th  January,  1858,  valid  ?  AVas  the  cor- 
poration fully  organized  and  capable  of  receiving  and  accepting  the  donation  of 
the  16th  January,  1858,  and  does  the  act  of  donation  create  a  trust  for  purposes 
foreign  to  the  institution  of  the  said  corporation. 

The  defendant  has  no  legal  existence,  and  its  creation  was  not  authorized  by 
any  law  ;  the  law  of  14th  March,  1855,  under  which  it  claims  to  exist,  provide? 
only  for  the  "  Organization  of  corporations  for  literary,  scientific,  religions  and 
charitable  purposes." 

And  corporations  organized  for  such  purposes  are  alone  recognized  and  cloth  e<l 
with  the  privileges  enumerated  in  the  said  law ;  among  others,  to  hold  real 
estate. 

The  act  of  incorporation  of  the  14th  January,  1858,  says,  that  "  Tliey  erect 
themselves  into  a  corporation  for  their  own  xise  and  convenience  and  that  of  their 
successors  ;  and  Art,  2  says,  that  Vie  purposes  and  object  of  said  corporation  are  to 
cultivate  among  themselves  good  will  and  faith,  to  relieve  each  other  when  in  di^ 
tress,  and  to  extend  charity  among  themselves  and  to  the  widows  and  orphans  of 
the  society.    The  purposes  of  this  incorporation  are  not  charitable  purposes. 

"  The  legal  definition  of  charity  with  reference  to  the  statute  of  charitable  uses, 
43  Elizabeth  C.  5,  is  a  gift  to  a  general  public  use  which  extends  to  the  ricf^  as 
well  as  to  the  poor.    Grant,  No.  116. 

It  follows  from  this  definition  of  charity  and  charitable  uses,  that  the  defendanta 
were  incorporated  in  violation  of  a  statute  which,  by  providing  for  the  organiza- 
tion of  certain  corporations  for  certain  Specified  purposes,  impliedly  prohibits  the 
organization  of  corporations  for  other  uses  and  purposes  than  those  specifie^l. 
hiclusio  itnitis,  exclusio  alter ius. 

The  defendants  being  an  unauthorized  corporation  can  not  hold  land  in  their 
corporate  capacity ;  and,  therefore,  no  estate  has  passed  to  them  from  the  grantor. 
See  Art.  437,  Art.  12  and  Art.  19. 

We  have  already  seen,  that  the  incorporation  of  the  14th  January,  1858,  was 
the  act  of  the  majority  of  the  members  of  the  corporation  of  Polar  Star  Lodge 
No.  1,  and  that  their  act  was  an  absolute  nullity,  because  it  was  made  without 
authority,  and  because  it  was  foreign  and  contrary  to  the  purposes  of  their  char- 
ter of  incorporation;  a  void  act  can  produce  no  efiect,  quod  nullum  est  nullum  pro- 
ducit  effedum ;  the  incorporation  of  the  14th  January  was,  therefore,  null  and 
void. 

Besides,  on  the  16th  January,  1858,  at  the  date  of  the  donation,  this  new  cor- 
poration was  not  a  person  able  to  sue,  or  to  make  a  continual,  daim,  or  able  to  make 
any  corporate  act ;  in  fact,  there  was  a  vacancy  in  the  headfthip,  which  suppendo<l 
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the  functions  of  the  life  of  the  corporation,  and  prevented  them  from  acquiring   p.  sur  lodok 
any  property.  p.  stALodgi. 

The  defendants  were  organized  and  created  a  corporation  tinder  the  act  entitled 
"  An  Act  for  the  organization  of  corporations  for  literary,  scientific,  religious 
and  charitable  purposes/'  approved  March  14th,  1855.  See  Session  Acts  of 
1855,  p.  185  ;  Revised  Statutes,  p.  112. 

This  Act,  among  other  obligations  imposed  upon  the  corporators,  compels  them 
to  specify  in  the  charter  of  incorporation  the  place  chosen  for  its  domicil,  the 
manner  in  which  the  managers  and  officers  are  to  be  chosen  ;  the  officer  on  whom 
citation  may  be  served,  &c, — We  respectfully  submit,  that  under  this  statute  the 
corporation,  the  metaphysical  and  intellectual  being,  cannot  acquire  any  legal 
personality  or  existence  before  the  appointment  of  its  head,  the  officer  upon  whom 
the  process  of  citation  may  be  served. 

In  order  to  be  capable  of  acquiring  property  by  act  inter  vivos,  the  Art.  14G9 
C.  C.  requires  that  the  donee  should  be  existing  at  the  time  of  the  donation,  and 
Art.  1459  requires  that  the  donee  should  be  capable  of  receiving  at  the  date  of 
the  acceptation  of  the  donation,  and  Art.  1536,  of  the  Civil  Code,  provides  that 
donations  made  for  the  benefit  of  an  hospital  of  the  poor,  of  a  community,  or  of 
an  establishment  of  public  utility,  shall  be  accepted  by  the  administrators  of  such 
communities  or  establishments. 

Referring  to  the  act  of  donation  of  the  16th  January,  1858,  we  read  : 

"  Par  devant  Joseph  Lisbony,  notaire,  &c.,  fut  present  Romain  Brugier,  <fec. 
Lequel  comparant,  agissant  comme  il  est  dit  ci-dessus,  et  en  vertu  dcsdites  resolu- 
tions, declare  faire  donation  entre  vifs  pure  et  irrevocable,  k  la  corporation  etablie 
en  cette  ville,  sous  le  nom  de  *  Loge  de  I'Etoile  Polaire  Numero  Un,*  en  vertu 
d*un  acte  en  date  du  9  Janvier,  1858,  approu^e  par  M.  A,  Foute,  avocat  de  Dis- 
trict, le  14  Janvier,  1858,  et  enregistre  au  bureau  des  hypothcques,  en  cette  ville, 
au  livre  des  Societes  No.  4,  page  104,  ladite  corporation  ici  reprisentee  par  un 
comite  d'organisation  compose  de  messieurs  Nicofas  Colin,  Jean  iMsalle  et  Louis 
Gloeckner,  torn  trois  ici  presents,  et  acceptant  pour  ladite  corporation,  en  vertu 
de  Tarticle  7  dudit  acte  d^incorporation." 

.  The  Art.  5th  of  the  act  of  incorporation  of  the  14th  January,  says  :  "  The 
president  of  said  corporation  shall  alone  represent  it  in  its  outdoor  and  public  af- 
fairs, receive  all  citations  and  demands,  relative  to  its  interests,  defend  it  in  all 
actions  and  suits  brought  against  it,  and  bring  in  its  name  all  actions  and  suits 
which  it  may  have  to  bring  ;  and  Art.  3  of  the  same  act  says:  The  president  and 
officers  of  the  said  corporation  shall  be  elected  by  a  majority  of  its  members^  pres- 
ent at  a  meeting  called  to  that  effect  at  the  time,  to  be  specified  and  fixed  by 
the  fegulatiobs  or  by-laws  of  said  corporation. 

On  the  16th  January,  1858,  at  tiie  date  of  the  donation,  the  president  and  other 
officers  of  the  corporation  had  not  been  elected,  and  assumed  their  functions  ;  the 
by-laws  had  not  been  adopted. 

Referring  to  the  book  R.,  which  the  defendants  have  introduced  in  evidence  as 
their  minutes,  we  see  that  their  president  and  officers  had  only  been  elected  on 
the  8th  February,  1858. 

It  is  a  well  settled  principle,  that  a  corporation  cannot  make  any  corporate  act 
without  a  president,  syndic  or  administrator  who  has  a  legal  mandate  to  represent 
the  corporation,  and  that  in  the  absence  of  these  officers,  the  corporation  is  sus- 
pended and  can  acquire  no  right. 

Art.  429  C.C  says  :  "  From  the  circumstance  that  a  corporation  is  an  intel- 
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p  Stab  imdqm   lectaal  being,  it  follows  that  they  cannot  personally  transact  all  that  they  have 

p.  Stab  Lodgb.    a  right  legally  to  do,  as  has  been  above  observed  ;  wherefore  it  becomes  necessary 

for  every  corporation  to  appoint  some  of  their  members,  to  whom  they  entrust 

the  direction  and  care  of  their  affairs,  under  the  name  of  mayor,  president,  syndics, 

directors  or  others,  according  to  the  statutes  and  qualities  of  such  corporations." 

**  Lcs  communes,  les  etablissemens  publics,  les  corporations,  gtres  moraux  et 
fictifs,  sans  organes  et  sans  adivite,  n'ont  h  proprement  parler  ni  capacite  ni  inca- 
pacite.  . — II  y  a,  en  cffet,  plus  qu'une  incapacite,  puisqu'il  y  a  pour  eux  impos- 
sibillte  de  contracter  par  eux-m6mes. — Leur  incapacite  n'est  que  celle  de  leurs 
administrateurs  et  representants,  et  si  ces  hommes  sont  incapables,  ce  n'cst  pas 
qu'ils  soicnt  depourvus  de  raison,  mais  la  loi,  ainsi  que  nous  I'avons  deja  dit,  a 
fait  les  conditions  et  trace  les  limites  de  leur  pouvoir,  dans  Tinter^t  des  corps 
qu'ils'representent  et  administrent.  Lors  done  que  Ton  dit  de  leurs  actes  qu'il  y 
a  vice  d'incapacite,  on  devrait  plutot  dire  quUl  y  a  de&ut  ou  exces  de  pouvoir. 
Or,  nous  avons  dejh  dit  que  ce  vice  se  confondait  avec  un  vice  de  I'objet  du  con- 
trat,  le  vice  de  son  indisponibilite  quant  aux  contractants." — Larombiere,  The- 
orie  et  Pratique  des  Obligations,  Vol.  1,  p.  162,  No.  6. 

In  the  Roman  law,  a  corporation  Universitas  sive  Collegium,  could  only  act 
by  its  agent,  or  syndic,  actor,  or  procurator.  See  Pothier,  Pandectes,  Book  3, 
p.  tit.  IV,  p.  107,  et  seq. 

Cujas  says  that  municipalities  could  not  sue  or  be  sued,  or  make  any  claim  by 
themselves,  but  they  must  appoint  their  sydic  or  actor  to  represent  them. 

Universi  agere  non  possunt,  vel  actiones  excipere,  etc.  Sed  municipes  ad  eas  actt- 
ones  admittuntur,  ita  tamen  vi  ei  municipes  guibus  restituitur  hereditas,  actorem 
eligant  et  constitutant  sive  syndicum  ad  agendum  et  ad  excipiendas  actiones  here- 
ditorias.  Cujas  ad  S.  C. Trebell,  in  lib. XL  digestorum  Salvia.  Julian,  op.  post, 
vol.  II,  p.  303. 

We];find  the  same  principles  adopted  by  the  English  writers  on  corporation 
law. 

A  devise  of  lands  inremainder  to  a  corporation  not  in  esse  at  the  time  of  the 
devisor's^death  is  bad,  although  such  a  corporation  is  erected  before  the  remainder 
falls.    Grant,  No.  51. 

But  where  the  corporation  has  a  head,  a  grant  to  them  must  not  be  made 
during  the  vacancy  of  the  head ;  thus  in  the  cases  of  mayor  and  burgesses,  dean 
and  chapter,  and  other  like  bodies,  all  grants  made  during  the  vacancy  of  the 
head  are  void,  for  the  corporation  in  the  interval  between  the  death  or  resigna- 
tion, or  deprivation  of  the  head  and  the  appointment  of  the  succession,  has  no 
power  to  exercise  any  corporate  function,  except  to  proceed  to  elect  or  admR  the 
new  head,  &c.  The  consequence  is,  that  the  grant  must  be  construed  to  be  tcholiy 
mill  and  voidy  and  no  estate  whatever  to  have  passed  out  of  the  grantor.  Grant 
No.  110. 

The  corporation  of  the  college  or  hospital  must  be  capable  of  all  its  functions 
and  not  suspended  at  the  death  of  the  testator,  otherwise  the  devise  will  be  void, 
because  the  body  designated  in  the  will  is  not  in  full  life  when  the  will  takes  ef. 
feet ; — therefore  the  head  of  the  college  cannot  devise  to  the  college,  which  at  his 
death  is  in  a  suspended  state  and  capable  of  no  corporate  act  except  electing  bis 
successor.  It  is  not  a  person  able  to  sue  or  to  make  a  continual  claim.  Grant, 
Nos.  123, 146. 

There  is  still  another  ground  of  nullity  in  the  defendant's  title  :  it  is  asserted 
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in  the  defendant's  answer  that  thcj  constitute  a  masonic  corporation  and  hold  the  p-  ^ab  Lodok 
land  for  masonic  purposes.  This  assertion  is  contrary  to  their  act  of  incorpora-  p.  sr^ks  Lodge. 
tion  of  the  14th  January,  1858.  It  is  said  in  their  charter  that  they  erect  them- 
selves into  a  corporation  forpuxir  own  t^e  and  convenience  and  that  of  their  sue- 
cessorSf  and  that  the  purpo?e$  and  object  of  said  corporation  are  to  ctdtivate  among 
themselves  good  will  and  faith,  to  relieve  each  other  when  in  distress,  arid  to  extend 
charity  among  themselves  and  to  the  widows  and  orpdans  of  tfie  society. 

If  the  defendants  are  held  bound  by  their  pleadings,  it  is  clear  that  they  hold 
the  land  for  purposes  foreign  to  their  incorporation,  and,  therefore,  the  act  of  do- 
nation  is  null,  and  did  not  transfer  any  ownership  to  them. 

A  corporation,  says  Kent,  cannot  be  seized  of  land  for  purposes  foreign  to  ita 
institution.    Kent's  Commentaries,  vol.  II,  p.  328. 

4th  question.  Can  the  majority  of  the  corporation  secede,  and  what  is  the  effect 
of  their  secession,  as  regards  the  remaining  members  and  tlie  rights  and  property 
of  the  corporation. 

There  is  no  doubt  that  any  corporator  may  resign  either  an  office  in  the  cor- 
poration or  his  character  and  privileges  as  a  corporator.  Grant,  No.  265  ;  Black- 
stone,  vol.  1,  No.  484. 

The  resignation  may  be  express  or  implied  ;  for  instance  :  accepting  another 
office  incompatible  with  the  other  implies  a  resignation.    3  Bur.,  1615. 

Iq  the  present  case,  the  acts  of  the  members  declaring  the  lodge  dissolved  and 
canceling  its  charter  amount  to  an  express  dedarationj  that  they  would  serve  no 
longer,  and  is  a  voluntary  abandonment  of  the  charter  of  the  society ;  it  teas  not  a 
loose  declaration,  hut  a  solemn  act  published  to  the  world,  and  since  avowed  to  the 
court,  and  they  are  bound  by  it. 

This  very  suit,  in  which  tliey  appear  in  a  different  character,  proves  this.  Smith 
y.  Smith,  3  Dessaussure,  S.  G.  B.,  557. 

There  was  therefore  no  necessity  for  their  removal  by  any  act  of  expulsion  or 
a  motion. 

"To  burn  or  erase  the  charters,  or  to  falsify  or  erase  the  books,  are  breaches  of 
duty  which  amount  to  a  forfeiture  of  the  corporate  character,  for  these  are  acts 
which  tend  in  the  highest  degree  to  the  detriment  of  the  corporation."  Grant, 
No.  265. 

They  have,  therefore,  voluntarily  resigned,  and  must  be  considered  as  having 
ceased  to  be  members  of  the  corporation. 

They  were  corporators  under  the  charter  of  incorporation  granted  by  the  Grand 
Lodge ;  as  such,  they  were  members  of  the  society  of  Masons,  and  were  bound  by 
their  obligations  to  the  Grand  Lodge  and  to  the  other  societies  of  Masons,  they 
could  not  dissolve  the  corporation  without  the  assent  of  the  great  body  of  the 
society.    Smith  v.  Sfnith,  3  Dessaussare,  S.  C.  B.  557. 

They  were  a  constituent  part  of  the  Grand  Lodge,  which  is  constituted  by 
the  meeting  of  subordinate  lodges.    Principles  of  Masonic  Law,  p.  22. 

By  the  terms  of  their  charter  and  masonic  usages  they  were  subject  to  the 
executive,  judicial  and  visitorial  power  of  the  grand  Grand  Lodge ;  in  short,  "A 
Grand  Lodge  is  the  supreme  legislative,  judicial  and  executive  authority  of  the 
masonic  jurisdiction  in  which  it  is  situated,  it  is,  to  use  a  feudal  term,  the  '  Lord 
paramount'  in  Masonry.  It  is  a  representative  lodge  in  which,  however,  its  con- 
stituents have  delegated  every  thing  and  reserved  no  rights  to  themselves.    Its 
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p.  9iAu  toDGM  aathorilj  is  almost  uDlimited,  for  it  is  restrained  by  bat  a  single  check,  li  can- 
F,  SxAB  JjjDQM.  uoi  alter  or  remove  the  ancient  landmarks."  A.  G.  Mackey,  Principles  of  Masonic 
Law,  p.  72, 

These  were  the  obligations  to  which  the  membcis  of  the  Polar  Star  Lodge 
voluntarily  sabmitted  themselves  by  becoming  members  of  the  corporation. 

Contractus  sunt  ab  initio  voluntatis;  ex po^t  facto  necessitatis. 

They  coold  not  disregard  their  obligations,  they  conld  only  resign,  and  this  they 
have  done ;  bat  their  resignation  did  not  impair  or  affect  the  franchises  of  the  re- 
maining members,  the  corporation  always  existed  unimpaired,  and  the  rights 
vested  in  the  metaphysical  being  and  the  intellectual  entity,  which  is  the  cor- 
poration, remaiu  unimpaired. 

"  No  man  can  be  compelled  to  continue  his  union  with  a  society,  whether  it  be 
religious,  political  or  social,  any  longer  than  will  suit  his  own  inclination  or  sense 
of  duty.  To  interfere  with  this  inalienable  prerogative  of  a  freeman  would  be  an 
infringement  on  private  rights.  A  mason's  initiation  is  voluntary  and  his  con- 
tinuance in  the  order  must  be  equally  so."  A.  G.  Mackey,  Principles  of  Masonic 
Law, 'p.  286. 

A  corporation,  says  Kent,  possesses  a  strong  and  tenacious  principle  of  vital- 
ity."   Kent  Cora.  v.  378. 

It  is  true  .that  by  the  withdrawal  of  the  seceding  members  the  corporation  lost 
some  of  its  officers,  but  tliis  loss,  instead  of  attacking  its  vital  parts,  operated  like 
a  pruning  knife,  it  was  an  amputation  that  gave  a  new  life  and  increased  the 
vitality  of  the  body  politic. 

One  single  remaining  member  would  have  preserved  the  life  of  the  corporation. 

"  In  decurionibus,  vel  aliis  universitatibus,  nihil  refert  utrum  omnes  iidem  ma- 
neant,  an  pars  maneat,  vel  omnes  immutati  sujU. 

"  Sed  si  universitas  ad  unum  reditu  maf^is  admittitur,  posse  eum  conventre  et 
conveniri,  cum  jus  omnium  in  unum  reciderit^et  stet  nom£n  universitatis.'*  Poth- 
icr,  Pandectes,  vol.  3,  p.  108,  Nos.  3  and  4. 

Neratius  Priscus  tres  facere  existimat  Collegium :  et  hoc  magi^  sequendum  est. 
Pothier,  id.  v.  3,  p.  109. 

The  Acts  of  1816  and  181 9,  granting  to  the  Grand  Lodge  the  power  of  creat- 
ing subordinate  lodges,  which  are  bodies  politic  and  corporate,  do  not  fix  the 
number  of  persons  necessary  to  form  such  corporate  bodies ;  after  the  withdrawal 
of  the  members  there  still  remained  ijiore  members  than  were  necessary  for  the 
practical  organization  and  working  of  any  masonic  corporation,  or  any  other 
corporations  known  to  our  law. 

"  As  long,  however,  as  the  remaining  corporators  ajrc  sufficient  in  number  to 
continue  the  succession,  the  body  remains  as  though  all  the  monks  of  an  abbey 
died,  yet  if  the  abbot  was  alive,  the  corporation  was  not  determined,  since  the 
abbot  might  profess  others."    Angel  &  Ames,  No,  768, 

"Wherever  the  corporation  may  restore  itself  by  a  new  election,  though  until 
the  new  election  the  rights  of  the  corporators  may  be  suspended,  yet  they  are  not 
extinguished."    Angel  &  Ames,  No.  770. 

"  Chief  Justice  Rolle  says,  if  the  king  made  a  corporation  consisting  of  twelve 
men,  to  continue  for  ever  in  succession,  and  when  on9  of  them  dies,  that  the  rest 
may  elect  another  in  his  place,  though  three  or  four  of  them  die,  yet  all  acts  done 
by  the  remaining  members  are  valid,  1)ecause  the  members  deceased  did  not  con- 
stitute a  distinct  integral  part."    Angel  &  Ames,  No.  770. 
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"  Tlie  corporation  exists  per  se  so  far  as  is  requisite  to  the  maintenance  of  P.  ^ar  I/)dgb 
perpetual  succession  and  the  holding  and  preserving  of  its  franchises  ;  the  non-  p.  star  Ix)ih!k. 
existence  of  the  managers  does  not  suppose  the  non-existence  of  the  corporation  : 
the  latter  may  be  dormant,  its  functions  may  be  suspended,  for  want  of  the  means 
of  action,  but  the  capacity  to  restore  its  functionaries,  by  means  of  new  elections, 
may  remain.  ITiere  is  no  reason  why  the  power  of  action  may  not  be  revived  by 
a  new  election  of  the  managers  and  oflScers,  competent  to  carry  on  the  affairs  of 
the  corporation  conformably  to  the  direction  of  ita  charter."  Angel  &  Ames, 
No.  271. 

After  the  withdrawal,  the  corporation  proceeded  to  the  new  election  of  its 
officers  and  resumed  its  proceedings. 

The  withdrawal  of  the  members  could  not  affect  the  rights  of  action  and  the 
property  of  the  corporation. 

The  following  principles  are  now  the  set tlod  jurisprudence  of  Engiand  and  the 
United  States  of  America,  on  corporation  law  : 

"  Where  a  majority  of  the  members  of  a  congregational  church  separate /rom 
the  majority  of  the  parish,  the  members  who  remain,  although  a  minority,  consti- 
tute thechurchrin  such  a  parish,  and  retain  the  rights  and  properti/  belonging 
thereto."    16  Massachussetts  Rep.,  Baker  et  ah.  v.  Fales,  p.  487. 

"  If  any  portion  of  the  members  of  a  corporation  secede,  and  are  even  erected 
into  a  new  corporation,  the  corporate  property  will  not  be  transferred  vr  distrib- 
xtted  in  consequence  of  the  separation,  but  will  remain  with  the  old  corporation." 
Angel  &  Ames,  No.  194,  and  the  following  authorities  cited  : 

Dartmouth  College  v.  Woodward^  4  Wheaton  U.  S.  R.  518  ;  Brown  v.  PoHet, 
10  Mass.  R,  93;  Baker  et  als.  v.  Fates,  16  Mass.  R.  488;  North  Hempstead  v, 
Hempstead  J  2  Wendell  N.  Y.  R.  135,  pei-  Savage,  Chief  Judge ;  The  Infiabitants 
of  Harrison  v.  the  Inhabitants  of  Brighton,  16  Mass  R.  16  ;  Inhabitants  of  County 
of  Hampshire  v.  InJiabitants  of  County  of  Franklin,  16  Mass.  R.  76 ;  Presbyterian 
Church  V.  Dannon,  1  Dessauss.  S.  0.  Ch.  R.  154  ;  Smith  v.  Smith,  3  Dess.  S.  C. 
Chan.  R.  557 ;  Harmon  et  als,  v.  Dreher  et  als.,  1  Speers  S.  C.  Eq.  R.  87 ;  Associ- 
ate reformed  Church  v.  T}\eological  Seminary  of  Princeton,  3  Green  N.  J.  (>h.  R. 
77 ;  Gable  v.  Miller,  10  Page  N.  Y.  R.  627  ;  Camayer  v.  United  German  Luther- 
an Churches,  2  Sanford  N.  Y,  Ch.  R,  186. 

Indeed,  the  rights  and  property  of  a  corporation  are  not  vested  in  its  mcm- 
bere. 

"  The  corporation  is  a  metaphysical  being  not  identical  with  the  majority,  or 
even  the  aggregate  of  its  members  at  any  given  time,  but  consisting  of  them,  their 
predecessors  and  successors,  and  has  rights  altogether  distinct  and  separate  from 
those  of  all  or  each  of  such  majority  or  aggregate  body."    Grant,  No.  72. 

The  Art.  426,  C.  C,  says, "  Corporations  are  intellectual  beings,  different  and 
distinct  from  all  the  persons  who  compose  them." 

And  Art.  427,  "  The  estate  and  rights  of  a  corporation  belong  so  completely 
to  the  body,  that  none  of  the  individuals  who  compose  it  can  dispose  of  any  part 
of  them."     See  also  Pothier,  Pandects,  vol.  3,  p.  108. 

It  is  therefore  clear,  that  the  members  of  a  corporation,  having  no  interest  in 
the  rights  and  property  belonging  to  the  body,  they  can  in  no  manner  impair, 
dispose  of,  or  destroy  these  rights. 

The  doc.  K,  Rec.  p.  74  to  83,  which  is  the  title  of  the  Polar  Star  Lodge  No. 
One,  positively  puts  the  property  of  the  lodge  out  of  the  reach  of  any  members 
of  the  corporations. 
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p.  Star  Lcdgr        "//  est  expressement  entendu  et  convenu,  que  cette  donation  elantfaiU  d  une  so- 
p  ^AR  loDGKi    ciefCj  lege  ou  corporation  ma^onnique,  lesdits  donataires  n'acquereront  aucun  titre 
en  propre  auxdites  proprietls." 

This  attempt  to  dispose  of  the  property  of  the  lodge,  by  the  seceding  members, 
is  clearly  proved  to  be  condemned  by  the  writers  on  corporation  laws,  our  own 
Civil  Code,  and  the  very  title  of  the  corporation  to  its  property. 

It  will  be  for  the  court  to  teach  these  defendants  that  oar  laws  afford  a  remedy 
for  every  wrong,  and  that  a  corporation  "may  sue,  to  set  aside  transactions,  fraud- 
ulent against  it,  although  carried  into  cfiect  in  its  name  by  members  of  the 
governing  body,"  Grant,  No.  199 ;  and  that  trust  moneys  and  trust  proi)erty 
may  be  pursued  in  the  hands  of  any  person  receiving  them  without  coiiddcration 
and  with  notice  of  the  trust,  Kent,  vol.  II,  280. 

The  plaintiffs  respectfully  pray,  that  the  judgment  of  the  inferior  oourt  be  re- 
versed, and  ^hat  the  judgment  of  this  court  be  rendered  in  their  favor,  according 
to  the  j.rayer  of  their  petition. 

Respectfully  submitted, 

J.  L.  TISSOT, 
.     J.  Q.  A.  FELLOWS, 
E.  FILLEUL, 

Of  Counsel, 


PETITION   FOR   A   RE-HEARINQ. 

The  counsel  for  defendant  argue  as  follows  : 

The  defendant  and  appellee  respectfully  pray  for  a  rehearing  of  this  cause,  for 
and  upon  the  following  considerations,  viz  : 

I.  The  Supreme  Court  says  that  the  right  of  the  plaintiff  to  stand  in  judgment 
for  ivant  of  a  resolution  of  the  corporation  authorizing  the  suit  "  should  have  been 
pica/led  in  limine  litis" 

Now  this  is  correct  in  principle,  but  not  in  fact. 

True  it  is  no  separate  plea  was  made,  but  the  denial  of  authority — the  denial  of 
the  right  of  those  who  brought  the  suit — was  set  up  in  the  answer ;  and  no  objec- 
tion was  made  to  its  being  tried  with  the  merits. 

It  was  tried  with  the  merits,  and  the  attorneys  for  the  plaintiff  exhibited  the 
authority  under  which  they  brought  the  suit.  (It  is  the  resolution  appointing 
Tissot  and  giving  him  a  fee  of  ^3000.) 

This  question  was  tried  and  decided.    It  is  a  material  question. 

Now  this  resolution  was  not  passed  by  the  corporation  ;  but  by  the  seven  or 
eight  members  who  protested  and  who  held  meetings  outside  and  among  them- 
selves, and  with  several  others  who  were  not  members  of  the  corporation,  and 
without  notice  to  other  members.  Their  acts  were  clearly  null.  Instead  of 
bringing  suit  in  their  own  names  against  the  corporation,  citing  the  president  and 
olBcers  to  compel  a  meeting,  &c.,  to  obtain  the  nullity  of  the  donation,  they  voted 
themselves  to  be  the  sol«  representatives  and  brought  the  suit  in  the  name  of  the 
corporation.  This  they  had  no  right  to  do ;  and  the  question  is,  whether  the 
question  can  be  examined  in  this  court. 

"NVe  say  it  can,  because  it  is  immaterial  whether  tljp  exception  be  pleaded  sep- 
arately and  before  answering,  or  not,  if  indeed  it  was  pleaded  and  was  tried  with- 
out ol)jection,  and  if  the  necessary  facts  to  decide  it  are  in  the  record.  See  14 
I/ni.  187-188  ;  1  Rob.  168  ;  7  Lou.  197  ;  19  Lou.  402  ;  6  Rob.  13  ;  12  Lou.  9 ; 
13I/)u.ftO-ir)9. 
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See  as  to  effect  of  jadgment  by  defonlt,  Magee  v.  Dunbar ,  10  Lou.  550  f  French   ?•  8rA«  ixwoi 
V.  Putnam,  14  Lou.  97  ;  Wilcox  t.  Ifui^i  18  Lou.  426.  p.  Siax'lqdok 

n.  The  court  has  erroneously  confounded  the  nature  of  this  case  with  that  of 
Knabe  v.  Temot.  Tlfti  reasoning  of  the  court  is  upon  the  assumption  that  the 
facts  in  the  two  cases  are  similar  in  substance. 

They  are  not  so.    In  fact  they  are  precisely  the  reverse  of  each  other. 

In  Knabe  v.  Temot  one  party  attempted  to  exclude  the  minority  from  the 
frandiises  of  the  corporation  and  to  appropriate  the  property  so  as  to  prevent 
the  minority  from  their  rightful  share  in  its  enjoyment. 

In  this  case,  on  the  contrary,  the  majority  procured  the  new  charter  for  the 
lodge,  for  the  whole  lodge  and  all  its  members.  Not  for  themselves  alone.  This 
is  clearly  shown  by  the  resolutions  adopted  by  the  lodge,  accepting  the  charter 
and  making  it  its  own..  They  wished  to  procure  a  new  charter  which  would 
be  that  of  the  lodge,  independently  of  the  Grand  Lodge.  That  was  all.  They 
did  not  attempt  to  exclude  any  member,  or  to  take  away  any  franchise.  They 
did  not  pretend  to  give  it  any  other  effect  than  that  of  preserving  and  per- 
petuating the  lodge  intact,  and  preventing  its  dissolution  in  case  of  a  withdrawal 
from  the  Grand  Lodge's  jurisdiction.  They  thought  that  a  dissolution  would 
follow  a  withdrawal  from  the  Grand  Lodge,  and  their  only  object  was  to  guard 
against  this  effect,  so  as  to  be  able  to  maintain  their  corporate  life.  ^ 

Nowhere  does  it  appear  that  they  disputed  the  right  of  the  minority  to  any 
franchise  whatever.  Nowhere  does  it  appear  that  the  minority  was  excluded 
from  meetings,  or  from  access  to  the  hall,  or  from  ceremonies,  etc.  On  the  con- 
trary, they  were  constantly  invited  to  continue  to  participate.  They  voluntarily 
withdrew. 

Similar  transformations  of  the  lodge  had  taken  place  before.  It  was  the  pro-  « 
curing  of  a  new  charter  for  the  lodge,  the  whole  lodge  and  nothing  but  the  lodge, 
nothing  more  or  less  than  the  whole  lodge,  which  was  attempted.  It  was  not  an 
attempt  to  exclude  any  member,  as  in  the  case  of  Knabe ;  and  therefore  the  rea- 
soning and  principles  applicable  in  that  case,  do  not  apply  to  this  ;  but  the  re- 
verse. 

III.  The  lodge  itself  accepted  the  new  charter  as  its  own  by  resolution,  and 
cannot  complain  of  its  own  act.  The  individual  members  might  do  it  by  an 
action  brought  in  their  own  name  against  the  lodge.  But  the  lodge  as  a  cor- 
poration or  person  cannot  be  heard  to  complain  of  its  own  proceedings  and 
resolutions.  If  it  did  not  like  them  it  could  repeal  them.  The  same  remark  as 
to  the  donation.  The  lodge  never  repealed  its  action  with  r^ard  to  it,  or 
authorized  it  to  be  disturbed. 

The  resolutions  of  the  lodge  itself  are  at  war  with  this  suit  to  annul  the  dona- 
tion. If  we  did  not  know  all  about  it,  if  the  records  of  the  lodge  were  not  all  before 
the  Court,  we  might  imagine  that  there  was  some  action  of  the  lodge  receding 
from  the  donation.  But  we  know  when,  where  and  how  this  suit  has  been 
brought  m  the  name  of  the  lodge.  It  was  at  the  instance  of  the  minority  meet- 
ing, and  meeting  with  others  not  members,  outside  and  separately,  and  without 
notice  to  the  other  menlbers.  So  that  to  annul  the  donation  is  to  decree  a  judg- 
ment in  favor  of  the  lodge  against  the  expressed  will  of  the  lodge.  The  will  of 
the  lodge,  its  desire  to  recede  from  the  donation,  to  have  it  annulled,  could  be  ex- 
pressed in  only  one  way,  by  a  resolution  adopted  by  a  majority  at  a  duly  called 
meeting.  (Art.  435  Civil  Code.)  In  the  absence  of  such  action  the  presumption 
k  that  the  rCDolutious  of  the  hil^t\  d6  cxpa-bocd  by  the  i evolutions  in  the  leeoid, 
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p.  Star  Lodge  afe  still  in  force  ;  and  therefore  a  judgment  annulling  the  donation  is  a  judgment 
r.  Scab  liODGB.  in  favor  of  the  lodge  against  tke  will,  the  past,  continued,  and  present  will  of  the 
lodge.  In  fact  we  know  it  is  proved,  it  is  shown  by  the  record,  by  the  minutes 
of  the  lodge,  that  the  lodge  is  not  asking  and  do  not  require  the  annulment,  that 
the  use  of  its  name  is  a  subterfuge,  used  against  itself.  Ignorance  of  the  fact 
cannot  be  argued ;  the  whole  and  the  real  state  of  the  case  is  before  the  Court. 
In  fact  the  Court  knows  and  the  Court  takes  as  the  basis  of  the  argument,  that  it 
is  called  upon  to  redress  the  wrongs  done  the  minority.  Now,  how  can  it  be  as- 
sumed that  the  minority  are  representing  the  lodge,  against  the  action  of  the  ma- 
jority as  expressed  by  resolutions  of  the  lodge  7  The  whole  proceeding  is  a  con- 
tradiction of  itself  and  ought  to  be  dismissed.  Let  the  minority,  if  they  have  a 
good  cause  of  action,  sue  the  lodge  to  force  it  to  annul  the  donation,  as  it  waa 
done  in  the  case  of  Knabe  v.  Ternol  quoted  by  the  Court. 

A  corporation  expresses  its  will  by  resolutions  ;  by  these  resolutions  we  know 
the  will  of  the  lodge,  and  as  long  as  there  is  a  will  so  expressed,  all  action  of  the 
officers  or  members,  or  agents,  or  attorneys,  contrary  to  those  resolutions  are 
their  individual  acts,  and  not  the  acts  of  the  corporation,  and  are  against  the 
corporation.  If  for  instance  even  the  Attorney  of  the  city  of  New  Orleans  were 
to  bring  a  suit  in  the  name  of  the  city,  to  annul  a  city  ordinance  (an  existing  and 
unrepealed  city  ordinance,)  would  not  the  mere  production  of  that  ordinance  be 
sufficient  to  defeat  the  suit.  No  agent  can  act  independently  of  the  will  or 
his  principal  If  the  will  of  that  principal  is  contrary  to  law  and  to  the 
interests  of  the  agent,  the  latter  may  refrain  to  execute  and  may  even  sue  the 
principal;  but  the  idea  of  taking  the  principal's  name  against  his  consent,  in  order 
to  obtain  in  that  way  a  judgment  really  in  favor  of  the  agent  and  against  the 
j)rincipa1,  is  a  contradiction. 

Respectfully  submitted, 

P.  SOULE, 
0.  DUFOUR, 

Counsel. 


Merrick,  C.  J.  The  present  controversy  is  between  two  corporations  of  the 
same  name.  The  suit  is  brought  to  annul  a  donation  made  by  a  majority  of  the 
members  of  Polar  Star  Lodge  No.  1,  as  it  existed  under  its  charter  granted 
by  the  Grand  Lodge  of  Louisiana  in  1855,  to  the  defendant,  and  to  recover  back 
the  property.  It  is  made  a  question  whether  the  plaintiff  is  the  same  corjioration 
as  that  formed  in  1855,  or  whether  it  is  not  one  having  its  origin  since  the  net  of 
donation  was  passed  and  taking  date  in  1858  ?  It  is  obvious  that  this  question 
is  vital,  and  if  Ihe  plaintiff  cannot  trace  back  its  origin  to  a  time  anterior  to  the 
date  of  the  act  of  donation,  that  the  controversy  is  ended. 

If,  on  the  other  hand,  the  plaintiff  is  the  identical  corporation  which  existed  iu 
1855,  then  as  the  defendant  claims  title  through  the  plaintiff,  the  only  remaining 
question  is  whether  the  act  of  donation  irrevocably  transferred  the  property  to 
the  defendant  ?  And  it  will  be  a  matter  of  useless  labor  to  trace  back  the  history 
of  the  Masonic  body  acting  under  the  title  and  name  of  Polar  Star  Lodge  No. 
One  to  its  origin  in  1794. 

In  1816  the  Legislature,  by  a  generallaw,  incorporated  the  Grand  Lotlge  of 
Louisiana,  and  all  other  lodges  under  its  jurisdiction  so  long  as  said  lodges  slionld 
remain  under  the  power  and  jurisdiction  of  paid  Grand  Lodge.  2  Martin's  Digest, 
660. 


NEW  ORLEANS.  JANUARY,  1861.  TS 

In  1819  the  power  was  conferred  by  the  Legislature  upon  the  Grand  Lodge  to  p.  Star  lodgb 
create  Masonic  corporations  under  its  jurisdiction,  in  these  words,  viz  :  "Be  it  p  Star  lodge. 
enacted,  dtc,  That  all  the  regular  lodges  which  have  been  constituted  by  the 
Grand  Lodge  of  the  State  of  Louisiana  since  the  passage  of  the  Act  to  which 
this  is  a  supplement,  (1816)  as  well  as  all  the  regular  lodges  which  shall  be  here- 
after constituted  by  the  same,  are  hereby  declared  to  be  bodies  corporate  and 
politic  in  name  and  deed,  by  whatever  style  or  name  they  may  be  called  and 
known  in  their  constitution,  with  equal  powers  to  those  given  to  said  Grand 
Lodge  by  said  act,  so  long  as  the  said  lodges  shall  remain  under  the  power  and 
jurisdiction  of  said  Grand  Lodge,  and  in  all  things  abide  and  conform  themselves 
to  the  resolutions  and  by-laws  of  the  same,  and  no  longer."    Acts  1819,  p.  16. 

In  February,  1855,  the  Grand  Lodge  granted  a  charter  to  the  Polar  Star 
Lodge  No.  1.  This  lodge,  being  the  only  Masonic  body  of  that  name,  continued 
to  act  under  the  jurisdiction  of  the  Grand  Lodge  until  1858. 

At  this  time,  viz :  January  9th,  1858,  twenty-two  out  of  the  forty-four  re- 
maining members  of  the  corporation,  with  one  other  person,  formed,  under  the 
general  laws  of  the  State,  another  corporation  of  the  same  name,  viz  :  Polar  Star 
Lodge  No.  One.  After  the  formation  of  the  new  corporation,  a  meeting  was 
called  of  the  members  of  the  old  corporation,  at  which  were  present  seventeen 
members  of  the  new  corporation  and  four  of  those  still  attached  to  the  old  lodge, 
and  by  the  votes  of  the  former  against  the  protests  of  the  latter,  it  was  resolved 
to  donate  the  property  of  the  old  corporation  to  the  new  one.  An  act  of  dona- 
tion was  executed  in  conformity  to  the  resolution.  Afterwards,  at  another  meet- 
ing, substantially  the  same  members  passed  a  resolution  withdrawing  themselves 
from  the  jurisdiction  of  the  Grand  Lodge  of  Louisiana.  They  directed  the  Sec- 
retary to  inform  the  Grand  Lodge  officially  of  theur  resolution.  He  surrendered  • 
to  the  Grand  Lodge  the  original  charter  after  having  written  these  words  across 
its  face,  viz  :  ^  Tliis  charter  has  been  cancelled  and  surrendered  according  to  the 
rteolution  by  which  the  M.*.  W.*.  Lodge,  Polar  Star  No.  1,  withdraws  itself  from 
the  jurisdiction  of  the  Grand  Lodge  of  the  State  of  Louisiana.  New  Orleans, 
Feb.  16, 1858.    L.  Gloeckner,  Secretary." 

The  remaining  members  of  the  old  corporation  present  protested  and  denied 
that  the  corporation  was  dissolved.    They,  with  four  others,  eight  in  all,  also   ^ 
applied  to  the  Grand  Lodge  for  a  duplicate  or  exemplification  of  their  charter, 
and  protesting  against  the  act  of  the  majority,  denied  that  it  could  have  the  effect 
of  extinguishing  their  charter. 

The  Grand  Lodge  passed  the  following  resolution  on  the  9th  of  Feb.^  1858. 

"  Resolved,  That  the  charter  of  Polar  Star  Lodge  No.  1  be  entrusted  to 
brothers  P.  Deverges,  M.  Meilleur,  J,  L.  Tissot,  Charles  Claiborne,  F.  Levasseur, 
0.  Schwaner^  A.  Texier  and  F.  A.  Lumsden,  and  such  other  members  of  Polar  ' 
Star  Lodge  Ko.  1  not  otherwise  named  in  the  fon^oing  report,  who  shall  give 
their  allegiance  to  the  Grand  Lodge  and  who  shall  be  received  by  the  said  eight 
brethren  first  named  with  power  at  once  to  proceed  to  organize  their  Lodge  by 
the  election  and  installment  of  officers  ;  and  in  default  of  obtaining  the  charter  of 
said  Lodge  for  said  purpose,  this  resolution  shall  be  their  warrant  until  such  time 
as  a  regular  charter  can  be  furnished  them." 

The  District  Judge  was  of  the  opinion  that  the  resolution  was  the  creation  of 
a  new  charter,  and  that  the  very  act  of  withdrawing  from  the  Grand  Lodge  was, 
by  the  terms  of  the  law,  an  extinction  of  the  charter  of  1855. 

But  it  is  manifest  that  the  questioui  when  pursued  further,  resolves  itself  into 
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p.  Star  loixb  this :  had  the  majority  the  right  to  dissolve  the  corporation  to  the  prejadice  of  the 
p.  Star'lodgi.  minority,  by  voting  to  withdraw  from  the  jarisdiction  of  the  Grand  Lodge,  and 
can  a  Masonic  corporation  be  dissolved  without  the  action  of  the  public  authori- 
ties, or  at  least  of  the  Grand  Lodge  ?  For  the  destruction  or  cancellation  of  the 
parchment  on  which  the  charter  is  written  is  not  per  se  an  annihilation  of  the 
corporation. 

There  is  no  doubt  of  the  right  of  individual  members  to  withdraw  themselyes 
from  the  lodge  and  from  the  jurisdiction  of  the  Grand  Lodge.  And  doubtless  the 
whole  of  the  members  might  do  the  same  thing  by  their  unanimous  resolution. 
But  so  long  as  a  sufficient  number  of  members  to  represent  and  continue  the  cor- 
poration exists,  it  does  not  appear  to  us  to  be  within  the  power  of  the  majority  to 
dissolve  the  corporation.  They  may  dissolve  their  own  connection  with  it,  but 
they  cannot  prejudice  the  vested  rights  of  their  co-corporators  by  any  act  foreign 
to  the  objects  of  the  corporation. 

As  a  general  rule,  the  question  as  to  the  forfeiture  or  dissolution  of  charter?  and 
acts  of  incorporation  is  one  which  concerns  the  public  order,  and  the  corporation 
is  presumed  to  exist  for  all  purposes  of  justice  until  the  forfeiture  is  declared  by 
the  judgment  of  the  courts  in  some  proceeding  in  which  the  State  is  a  party*  No 
provision  has  been  made  which  we  recollect  for  the  surrender  of  charters  except 
those  in  1842  in  relation  to  banks.  Whether  the  Grand  Lodge  has  the  power  to 
declare  the  forfeiture  of  Masonic  charters  granted  by  itself,  or  to  receive  the  sur- 
render of  the  same,  it  is  not  now  necessary  to  determine ;  for  it  does  not  appear  it 
has  accepted  the  surrender  of  the  charter  of  1855,  nor  declared  the  forfeiture  of  the 
same. 

It  must,  therefore,  be  assumed  that  it  still  exists. 

It  is  then  contended  that  it  exists,  if  at  all,  with  its  old  officers  and  members, 
and  in  substance,  that  the  proceedings  under  the  resolution  of  the  Grand  Lodge 
are  irregular. 

To  this  it  may  be  replied,  that  this  suit  has  been  brought  by  attomeys-at-law 
representing  the  original  Polar  Star  Lodge  No.  1,  and  the  position  now  assumed 
is  somewhat  inconsistent  with  the  defense,  which  is  based  on  the  supposition  that 
the  corporators  forming  the  new  Polar  Star  Lodge  No.  1  have  dissolved  the  old 
lodge  as  a  consequence  of  their  withdrawal  from  the  jurisdiction  of  the  Grand 
Lodge.  If  they  affirm  it  to  be  dissolved,  they  virtually  deny  that  they  are  cor- 
porators in  it^ 

At  all  events,  the  question  goes  to  the  right  of  the  plaintiff  to  stand  in  judg- 
ment, for  want  of  a  resolution  of  the  corporation  authorizing  the  suit.  This  is  a 
dilatory  plea,  which  implies  no  want  of  absolute  right  in  the  corporation  itself, 
and,  therefore,  should  have  been  pleaded  a  limine  litis. 

The  defendant,  as  already  said,  claims  title  to  the  property  in  dispute,  through 
the  plaintiff,  and  if  it  recovers  at  all,  it  must  be  by  virtue  of  the  donation  passed 
before  Joseph  lisbony,  the  16th  of  January,  1858. 

This  donation  was  made  (it  has  already  been  shown)  in  virtue  of  a  resolution 
passed  by  the  votes  of  the  members  of  the  defendant  corporation  acting  also  as 
members  of  the  Polar  Star  Lodge,  Mo.  1,  under  its  charter  of  1855,  and  against 
the  protest  of  such  of  the  remaining  members  as  were  present  at  that  meeting. 

The  effect  of  a  lease  made  in  this  manner  was  recently  considered  by  us  in  the 
case  of  Knabe  v.  Ternot  et  al,,  and  we  then  held  that  the  adverse  interest  of  the 
corporators  disqualified  them  from  leasing  the  property  to  the  new  corporation 
in  which  they  were  interested,  if  done  against  the  wishes  of  the  remaining  cor- 
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porators,  and  that  such  lease  was  violable.  Were  any  ether  doctrine  law,  in  our  p-  Stak  I/odob 
State,  where  corporations  are  so  easily  organized,  a  majority  of  the  new  corpora-  P.  Star  Lodob. 
tion  might  form  a  third  corporation  and  the  property  might  be  in  the  same  man- 
ner transferred  to  the  latter,  and  then  again  to  a  fourth,  and  so  on,  and  thus  a 
large  corporation  aggn^te  might  find  its  property  in  the  hands  and  enjoyment 
of  the  few,  and  perverted  to  uses  never  intended  by  the  founders  of  the  original 
corporation. 

Under  the  authority  of  the  case  of  Kjiube  v.  Temot^  el  aL,  the  donation  must 
be  declared  void. 

On  the  question  of  revenues  the  testimony  is  conflicting.  Plaintiff's  witnesses 
testify  what  rent  might  be  raised  from  the  property.  Defendant's  witncsvscs 
testify  what  the  rent  would  be  if  the  hall  were  occupied  for  the  purposes  for  which 
designed,  and  we  shall  adopt  the  highest  estimate  of  these  witnesses. 

The  proof  is  also  unsatisfactory  as  to  what  particular  personal  effects  belonged 
to  the  plaintiff  and  were  transferred  by  said  act  of  donation.  We  shall  remand 
the  case,  in  order  that  proof  may  be  adduced  on  this  head,  and  also  of  the  value 
of  any  articles  which  may  have  been  disposed  of  or  destroyed  by  the  new  corpo- 
ration. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  Court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  that  the  said  resolution  of  the 
14th  day  of  January,  A.  D.,  1858,  and  the  said  donation  passed  before  Joseph 
Lisbony,  on  the  16th  day  of  January  of  the  same  year,  A.  D.  1858,  be  declared 
nuU  and  void ;  and  it  is  further  ordered,  adjudged  and  decreed,  that  the  pla  intiff 
do  recover  and  have  judgment  against  the  defendant  for  the  property  and  pos- 
session of  the  real  estate  described  in  the  plaintiff's  petition,  and  situtated  in  the 
square  bounded  by  Love,  St.  Claude,  Esplanade  and  History  or  Annette  streets 
in  the  city  of  New  Orleans,  and  that  the  plaintiff  do  recover  and  have  judgment 
against  said  defendant  for  rent  at  the  rate  of  six  hundred  dollars  per  annum,  from 
the  sixteenth  day  of  January,  1858,  until  said  property  be  surrendered  to  the 
plaintiff  for  the  use  of  the  same,  and  the  movables  mentioned  in  said  act  of  dona- 
tion ;  and  it  is  further  ordered,  that  this  case  be  remanded  to  the  lower  court,  to 
inquire  what  movables  were  included  in  the  act  of  donation  passed  before  said 
Joseph  Lisbony,  and  to  render  judgment  for  the  same,  including  the  value  of  such 
as  may  have  been  disposed  of  or  destroyed,  if  such  there  be  ;  and  it  is  further 
ordered,  that  the  defendant  pay  tlie  costs  of  the  apppeal. 


The  Belleville  Iron  Works  Company  v.  Its  Creditors. 

The  want  of  proper  parties  for  a  final  decree  may  bo  brought  to  the  notice  of  the  Ck)urt  at  any  time. 
The  Court  will  ever  notice  it,  «b  officio^  without  a  formal  motion  to  dismiss. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
Benjamin,  Bradford  &  Finney,  for  plaintiffs.    Michel  c6  Koontz,  for   de- 
fendants and  appellants. 

Buchanan,  J.  A  petition  was  filed  in  the  Fourth  District  Court  of  New 
Orleans  by  plaintiffs  for  a  cession  of  property.  The  bilan  annexed  to  the  petition 
showed  a  list  of  twenty-five  creditors — three  residing  in  Philadelphia,  fifteen  in 
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R  luta  woKKs  New  York,  luid  seven  in  New  Orleans.  An  order  of  Court  was  made  for  a 
in^CuoMioss.  meeting  of  the  creditors;  a  syndic  was  appointed,  who  administered  the  effects 
sarrendercd,  and  filed  a  tableau  of  distribution  of  the  proceeds,  which  was  homo- 
logated. Subsequently  to  all  these  proceedings,  fourteen  of  the  New  York 
creditors  joined  in  a  petition  for  appeal  from  the  order  of  court  accepting  the 
cession  of  property,  and  convening  the  creditors  of  the  Belleville  Iron  Works 
Company.  The  petition  of  appeal  prayed  that  /.  /.  PessoUf  President  of  the 
Belleville  Iron  Works  Company,  and  RicJiard  Wells,  syndic,  be  cited  to  answer 
the  appeal.  They  were  cited  accordingly ;  and  an  appeal  bond  was  given  by 
petitioners,  in  an  amount  fixed  by  the  Court,  in  favor  of  ^'Belleville  Iron  Works 
Company,  J.  J.  Pessou,  president ^  and  Richard  Wells,  syndic" as  obligees. 

A  su<:£restion  was  made  by  counsel  of  appellees,  ore  tenus^  at  the  argument  of 
the  cause  in  this  Court,  that  the  appeal  should  be  dismissed  for  want  of  proper 
and  necessary  parties  appellee,  to  wit :  the  creditors  mentioned  in  the  schedule 
who  have  not  appealed,  and  whom  the  record  shows  to  have  been  allotted  a  dis- 
tributive share  of  the  assets  of  the  insolvency. 

We  are  of  opinion  that  those  creditors  were  necessary  parties.  They  arc 
clearly  interested  in  maintaining  the  judgment  or  order  of  court  appealed  from. 
The  want  of  proper  parties  for  a  final  decree  may  be  brought  to  the  notice  of  tlie 
Court  at  any  time.  The  Court  will  even  notice  it,  ex  officio,  without  a  formal 
motion  to  dismiss.  Simmons  ▼.  Creditors,  12  An.  755 ;  Robert  v.  Ride  &  Waiwst, 
11  An.  409. 

It  is  therefore  adjudged  and  decreed,  that  this  appeal  be  dismissed,  at  costs  of 
appellants. 

Land,  J.,  absent,  coucurrcd  in  this  decision. 


Prick,  Cokversk  &,  Sinrn  v.  S.  H.  Kekxkdt  &  Co. 

.'^:pl.'\5  on  an  ttikuhyri'it  NmuI  canuv^  bo  ai-owM  to  puasiy  iho  nx-uls  ttf  Ihojr  bond,  after  U>cir 
1. .'  :  ;y  LiS  b«.vn  us^d  by  th"  j  lu^iuout  ar.J  nl'ini  of  cxvv.Jtson  a^a.n^t  iL.-ir  i»r:RtJiuLs. 

VPPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Hottell,  J. 
Stii^jrldon  ct  Clock,  for  plaintiffs.     Hunt  <£  Denegre,  for  defendants  and 
appellants. 

BumAXAX,  J.  This  is  a  suit  against  the  security  on  a  forthcoming  bond 
jrivon  by  the  difondants  in  attacbmont. 

The  defense  to  the  suit  is,  that  there  was  no  attachment  of  the  property 
In^ivlod. 

In  the  suit  of  Pri.-^,  Converse  ^  Co,  v.  Merntt,  Ri$:fu  d  Co.^  there  were  two 
wriis  of  aitachniont.  Uniler  the  fir^t,  2047  barrels  of  flour  were  seized.  Th(*y 
wore  lv»:jdod  by  plaint ifTs,  who  sold  them. 

This  aitaobmoat  was  di<5Solved  by  the  District  Court,  and  that  judgment 
alEniKxl  on  appeal  at  the  December  term  l^oS.  13  An.  526.  The  cause  was 
r\  niar.ilcd  for  further  pnH\x\li:i£r5.  Prior  to  the  appeal,  on  a  supplemental  peti- 
ti"  n  f.lt'd.  with  bor.d  aixl  aftivlavit.  another  writ  of  attachment  had  issued.  (See 
oyr  i  Ml  of  this  Court  in  13ih  An.,  pa:re  527.)  The  return  of  the  Sheriff  on  this 
-\^:.  1  writ.  i«latL\l  Ft^lTuary  27  IS.'^J^)  w;is.  that  ho  had  made  general  seizures  in 
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the  hands  of  various  persons  named,  including  the  plaintiffe,  "  from  which  seizures  Pmc«,  c.  &  Smtih 
nothing  has,  as  yet,  come  into  the  Sheriff's  hands."  In  April,  1858,  the  plain-  'KknkxdV  a  Co. 
ti£&  were  ordered,  on  motion  of  defendants,  to  restore  to  the  Sheriff  the  proceeds 
of  the  2047  barrels  of  flour  which  had  been  bonded  and  sold  by  plaintifi^,  as 
aforesaid ;  on  the  ground  that  the  order  to  bond  the  same  had  been  illegally  and 
improvidently  granted.  They  complied  with  this  order,  by  paying  out  to  the 
Sheriff  said  proceeds.  Subsequently,  on  motion  of  defendants,  they  were  allowed 
to  bond  the  said  proceeds,  on  furnishing  good  and  solvent  surety  according  to  law. 
Under  this  order  of  court,  the  bond  was  given  upon  which  the  present  action  is 
founded.    It  is  the  bond  of  Merrittj  Risley  dt  Co.  as  principals,  and  Samuel  H.  * 

Kennedy  <t  Co,  as  sureties,  in  favor  of  the  Sheriff  of  the  parish  of  Orleans ;  and 
recites  that  by  virtue  of  a  writ  of  attachment  issued  out  of  the  Fourth  District 
Court  of  New  Orleans  at  the  suit  of  Price,  Converse  <&  Smith  v.  Merrittj  Risley 
(&  Co,,  a  sum  of  money  deposited  under  an  order  of  Court  had  been  seized,  taken 
into  custody  of  the  Sheriff  and  detained  according  to  law ;  but  the  same  has  been 
released  and  the  attachment  thereon^t  aside  upon  the  appearance  of  the  defend- 
ants in  the  said  suit  and  delivering  to  the  said  Sheriff  the  present  obligation. 
The  condition  of  the  bond  is  "  that  the  defendants  shall  satisfy  such  judgment  as 
may  be  rendered  against  them  in  the  suit  pending  as  above  mentioned." 

This  is  clearly  a  forthcoming  bond  under  article  259  of  the  Code  of  Practice. 

The  answer  of  defendants  alleges  that  the  bond  has  been  annulled  by  the  judg> 
ment  of  the  Supreme  Court,  reported  in  13th  Annual.  But  this  is  evidently  a 
mistake.  That  judgment  dissolved  the  first  attachment  issued  in  the  cause,  but 
did  not  affect  the  second  writ  of  attachment.  And  the  Sheriff's  seizure  recited 
in  the  bond  must  have  been  made  under  the  second  writ  of  attachment,  which 
has  never  been  set  aside,  nor  any  motion  made  to  that  effect. 

But  it  is  contended,  on  behalf  of  defendants,  that  this  fund  was  not  in  the 
Sheriff's  hands  as  seized  under  an  attachment  at  all : — that  it  was  a  mere  deposit 
by  order  of  Court,  and  for  the  benefit  of  the  defendants  in  the  original  suit. 

This  defense  does  not  lie  in  the  mouths  of  the  signers  of  the  bond.  They 
cannot  be  allowed  to  gainsay  the  recitals  of  their  bond,  after  their  liability  has 
been  fixed  by  the  judgment  and  return  of  execution  against  their  principals. 
See  the  cases,  lately  reported,  of  Wright  v.  Oakey,  Hawkins  <&  Co,,  and  Mrs, 
White  V.  Hawkins  et  al. 

Judgment  affirmed,  with  costs. 

Land,  J.,  absent,  concurring. 


Latimer  McKie  &  Co.  v.  The  N.  0.  Jackson  &.  Great  Northern 

Rail  Road  Company. 

Coarta  aro  boand  to  givo  legal  effect  to  all  contracts,  according  to  tho  tnio  intent  or  all  the  parties. 
C.  G.  IMO. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
Kennedy  i&  Miles,  for  plaintifls  and  appellants.     J,.  J.  Michel,  for  defend- 
ant, 

Merrick,  C.  J.    The  suit  is  brought  to  recover  of  the  defendant  $8,267,  for 
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McKna^  Co.     embankment  made  from  excavation  and  banking  over  500  feet  on  the  line  of  the 
N.o.j.jiO.N.B.  road. 

The  controversy  in  this  sait  is  confined  to  the  question  of  liability  of  the  de- 
fendant to  pay  for  48,452  yards  of  embankment  made  from  excavation  within 
500  feet  of  the  same,  at  fifteen  cents  per  cubic  yard. 

By  the  contract,  the  defendant,  among  other  things,  promised  to  pay  the  plain- 
tiff on  the  final  completion  of  the  work,  twenty-five  centa  per  cubic  yard  for 
excavation ;  for  embankment  per  cabic  yard  from  side  ditches  twenty-five  cents ; 
for  hauling  over  and  above  the  first  five  hundred  feet,  one  cent  per  cubic  yard ; 
for  each  one  hundred  fbet  and  embankments,  made  from  excavation,  fifteen  cents 
per  cubic  yard.  The  contract,  however,  is  modified  at  its  conclusion  by  the 
addition  of  this  clause  which  .we  italicise,  viz  : 

*^  It  is  understood  in  this  contract,  that  the  fifteen  cents  for  embankment  made 
from  excavation  in  line  of  road  over  five  hundred  feet ^  covers  the  hauling  for  an 
average  hatd  of  fifteen  hundred  feet  beyond  tlie  five  fiundred  feet.,  and  that  the 
price  of  one  cent  per  yard  per  hundred  fe^  is  only  to  be  paid  for  excavation 
from  burrowing  pits  for  embankment  or  for  ballasting  ihe  road-bed  with  sand  or 
gravel  when  hauled  over  five  hundred  feet." 

The  contract  provided  that  the  work  should  be  done  under  the  direction  of  the 
chief  engineer  and  his  assistants,  who  were  to  make  estimates  &c.;  audit  was 
further  added  that, ''  the  said  engineer  shall  have  full  power  to  reject  or  condemn 
"  all  work  or  materials  which  in  his  opinion  do  not  fiilly  conform  to  the  spirit  of 
*'  this  agreement,  and  shall  decide  every  question  which  can  or  may  arise  between 
**  the  parties  relative  to  the  execution  thereof,  and  his  decision  shall  be  final  and 
"  binding  upon  both  parties." 

The  plaintiffs  performed  the  work,  and  among  other  things,  according  to  the 
testimony  of  one  of  themselves,  in  making  the  excavations,  during  its  progress, 
they  deposited  the  48,452  yards  of  excavation  sued  for,  on  the  line  of  the  road 
within  the  five  hun'lred  feet  The  engineer  refused  to  include  this  in  his  monthly 
or  final  estimates  for  more  than  twenty-five  cents  per  cubic  yard,  but  estimated 
all  deposited  on  the  line  of  the  road  over  that  distance  oXfody  cents  per  cubic 
yard.  The  plaintiffs  received  the  monthly  estimates,  but  did  not  acquiesce  in  the 
same.  Notwithstanding  the  representations  of  the  plaintiffs,  the  chief  engineer 
concluded  that  the  plaintifiis  were  not  entitled  to  payment  of  more  than  twenty- 
five  cents  per  cubic  yard  for  excavation  deposited  on  the  line  of  the  road  under 
five  hundred  feet,  and  he  made  his  estimate  accordingly.  The  whole  amounted 
to  8187,985  37  J  subject  to  the  previous  payments. 

The  plaintiffs  gave  their  receipt  to  the  defendant  purporting  to  be  in  fuU  settle- 
ment of  all  demands  against  the  Company  growing  out  of  the  contract,  and 
fixing  the  actual  cash  balance  thus  settled  at  $8,902  19.  The  receipt,  however, 
contained  this  reservation,  viz,  "  The  subject  of  the  'haul'  in  the  above  contract 
(which  is  referred  to  in  the  receipt)  is  to  be  settled  by  agreement  hereafter 
between  the  board  and  the  undersigned,  and  we  hereby  agree  to  abide  by  the 
decision  of  the  Board  of  said  Rail  Road  Company." 

The  plaintiffii  claimed  in  their  petition  91000  for  hauling,  at  the  rate  of  one 
cent  per  cubic  yard  for  each  100  feet  above  the  1500  feet  beyond  the  first  50O 
feet.  The  testimony  however  tends  to  show,  that  it  was  for  hauling  over  five 
hundred  and  under  seven  hundred  feet.  The  witness  (one  of  the  plaintiffs)  says 
as  near  as  he  could  make  out,  they  hauled  about  8100  cubic  yards  of  earth  over 
five  huudivil  foot,  for  which  ihvy  would  be  eutitleil  to  one  cent  additional  per 
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cubic  yard,  and  aboat  8000  cubic  yards  six  hundred  feet,  for  which  they  would     McKw  St  oo. 
be  entitled  to  two  cents  per  cubic  yard.  N.  o.  J.  a  g.  n.  r. 

The  District  Judge  gave  judgment  in  &yor  of  the  plaintiff  for  81000,  and 
they  appeal.  The  defendant,  in  answer  to  the  appeal,  prays  that  the  judgment 
may  be  amended. 

The  case  rests  almost  ezclusiyely  upon  the  testimony  of  one  of  the  plaintifis. 
There  is  no  other  witness  to  prove  the  quantity  or  value  of  the  work  done  whidi 
plaintiffs  suppose  has  not  been  fully  paid  for ;  it  having  for  convenience  of  par- 
ties been  agreed  that  the  case  should  be  tried  in  this  city  under  the  rules  of 
evidence  established  by  the  statutes  of  Mississippi.  Were  it  not  for  the  con- 
struction given  by  this  witness  to  the  word  "  haul "  used  in  the  recdpt,  the  case 
would,  we  think,  be  free  from  difficulty. 

The  defendant  contends  that  the  word  means  nothing  more  than  the  act  of 
hauling,  and  that  the  receipt  is  itself  a  bar  to  everything  else.  The  plaintiff  in 
his  testimony  swears  it  embraces  embankment  under  five  hundred  feet. 

The  receipt  itself  confines  the  reservation  to  the  "  haul "  mentioned  in  the 
contract  Now  when  we  look  into  the  contract,  we  find  the  word  in  the  explan- 
atory clause  added  to  the  contract,  and  there  it  means  the  act  of  hauling  the 
earth  without  reference  to  the  place  from  whence  hauled.  And  in  this  sense  the 
plaintiff  himself  uses  Ihe  word  in  two  places  in  his  own  testimony. 

We  art  not  aware  that  the  word  ''-haul "  or  hauling  can  with  any  propriety  be 
applied  to  earth  thrown  with  the  spade  or  carried  a  short  distance  on  a  wheel- 
barrow. Nevertheless,  it  will  appear  on  reflection,  that  a  portion  at  least  of  the 
embankme&t  made  from  excavation  within  five  hundred  feet  must  be  made  in  this 
manner. 

If  plaintiff  be  restricted  in  the  definition  of ''  haul''  to  the  act  of  transporting 
by  carts  or  wagons,  their  recovery  wonld  be  limited  to  $241: 

Hence  in  this  court  they  claim  only  for  48,452  cubic  yards  of  embankment  at 
fifteen  cents  made  from  excavation,  as  they  say,  hauled  less  than  five  hundred 
feet. 

Let  us  now  consider  this  claim,  which  depends  upon  the  testimony  of  a  single 
witness,  who  puts  a  construction  upon  his  own  receipt,  and  testifies  in  his  own 
&vor. 

When  he  voluntarily  entered  into  the  contract,  with  a  frill  knowledge  of  what 
he  was  doing,.he  made  the  chief  engineer  the  arbiter  not  only  of  the  performance 
of  the  work,  but  also  of  the  meaning  of  the  instrument  he  signed.  This  umpire 
month  after  month  during  the  whole  continuance  of  the  work  put  the  construc- 
tion upon  the  instrument  which  is  complained  of,  and  as  often  the  plaintiffs 
received  their  pay  under  such  estimates  as  he  made.  No  fraud  or  n^ligence  has 
been  charged  upon  the  engineer,  nor  has  it  been  pretended  that  improper  influ- 
ences were  used  to  affect  his  decisions. 

When  we  look  at  the  contract  ourselves,  we  find  it  impossible  to  say  that  he 
has  not  truly  interpreted  the  same  and  arrived  at  the  common  intent  of  the 
parties.     C.  G.  1940. 

It  is  tme  that  in  one  clause  of  the  contract  the  price  for  embankment  made  from 
excavation  is  fixed  at  fifteen  cents,  per  cubic  yard,  yet  from  another  part  it 
aiq)eai8  by  implication  that  the  fifteen  cents  were  expected  to  be  paid  only  for 
that  portion  of  embankment  which  was  made  from  excavation  more  than  five 
hundred  feet. 

The  words  "  over  five  hundred  feet, "which  are  contained  in  the  first  clause  we 

II 
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UcKix  k  Co.  have  qaoted,  have  do  other  meaning,  and  would  not  have  been  inserted  in  the 
N.O.J.  A  O.N.  R.  contract  had  not  that  been  the  understanding  of  the  parties.  Again,  the  Com- 
pany only  agreed  to  pay  twenty-five  cents  per  cubic  yard  for  earth  taken  any 
where  under  five  hundred  feet  from  side  ditches  to  make  embankments.  The 
labor  was  no  mo  e  to  take  it  any  where  within  that  distance  from  excavations  on 
the  line  of  the  road,  and  the  engineer  allowed  them  the  same  in  his  estimates 
for  each. 

On  the  whole,  in  view  of  the  contract,  the  action  of  the  engineer  as  an  expert 
chosen  by  the  parties,  the  receipt  of  the  monthly  estimates,  the  final  receipt 
signed  by  tho  party,  and  lastly,  of  the  fact  that  the  case  rests  mainly  upon  the 
testimony  of  a  single  witness  testifying  under  the  bias  of  interest,  we  conclude 
that  the  plaintiffs  are  not  entitled  to  judgment  for  the  item  of  excavation  and 
embankment  for  any  sum  more  than  they  have  already  received. 

Inasmuch  as  the  plaintiffs  do  not  claim  compensation  in  this  Court  for  the  act 
of  hauling,  there  is  no  basis  for  any  judgment  in  their  favor,  and  the  judgment 
must  be  amended  as  prayed  for. 

The  view  we  have  taken  of  the  case  does  not  make  it  necessary  to  consider  the 
effect  of  the  estimates  of  the  chief  engineer  as  in  contravention  of  the  contract, 
nor  of  considering  the  authorities  cited  on  this  branch  of  the  case. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  Court,  that  the  judgment 
of  the  lower  Court  be  so  amended  as  to  make  it  final,  in  favor  of  the  defendant, 
against  plaintiffs'  entire  demand ;  and  it  is  further  ordered,  that  plaintiffs  pay 
the  costs  of  both  courts. 


16      82 
49    848 


Francisco  Mercadal,  Jr.,  v.  His  Creditors. 

Where  a  creditor  placed  upon  tho  schedule  of  an  insolvent  certifies  on  ua»h,  either  in  pcnwn  or  by- 
proxy,  his  claim  to  be  true  and  legitimate  in  the  manner  required  by  the  Act  of  1855,  p.  434,  sec.  13, 
it  will  entitle  him  to  vote  for  a  syndic  :  and  it  is  incumbent,  in  all  casff,  on  the  complainant  to  rebat 
by  proper  evidence  the  presumption  of  indebtedness  arising  from  tho  sworn  declaration  of  the 
creditor.  « 

APPEAL  from  the  Tliird  District  Court  of  New  Orleans,  Duvlgneaudy  J. 
C,  Roseiius  and  A.  G.  Semmes,  for  plaintiff  and  appellant.     L.  Castera  and 
P.  S.  B iron  J  for  defendants. 

Dltfel,  J.  This  is  an  opposition  to  the  appointment  of  Francisco  Mercadal  St., 
as  Syndic  of  the  creditors  of  the  insolvent,  on  the  grounds  that  Mercadal  Sr.  and 
others  who  voted  for  said  Mercadal  Sr.  were  not  the  creditors  ftf  the  insolvent, 
and  that  by  deducting  said  illegal  votes,  Andre  Duhuch^  the  opponent,  is  entitled 
to  the  trust,  which  he  now  claims.' 

The  District  Judge  recognized  DubucJi  as  the  duly  elected  Syndic  of  the  credit- 
ors of  Francisco  Mercadal  Jr, 

It  appears  that  the  creditors,  whose  claims  are  contested,  were  placed  as  such 
in  the  schedule,  and  that  they  certified  on  oath,  either  in  person  or  by  proxy, 
their  respective  claim  to  be  true  and  legitimate,  in  the  manner  required  by  law. 
Acts  of  18.55,  p.  434,  sec.  13. 

The  statute  requires  no  other  evidence  to  entitle  a  party  to  a  vote ;  and  it  ia 
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therefore  incambent,  in  all  casesy  on  the  complainant  to  destroy,  by  proper  evi-  Mbrcadal 
dence,  the  presumption  of  indebtedness  arising  from  the  sworn  declaration  of  the  His  Creditors. 
creditor.  The  fact  that  the  opponent  opposed  the  votes  before  the  Notary,  does 
not  change  the  relative  position  of  the  parties.  The  burden  of  proof  would  neces- 
sarily rest  on  the  creditor,  on  an  opposition  to  a  tableau  of  distribution ;  and  the 
reason  of  the  diflference  is  obvious.  In  the  first  place,  the  interest  of  the  mass  of 
creditors  requires  that  the  property  of  their  common  debtor  should  be  applied  to 
the  payment  of  their  claims  without  unnecessary  delay ;  and  in  the  next  place,  a 
judgment  liquidating  a  debt,  in  a  litigation  of  this  kind,  would  not  be  binding  on 
the  creditors  who  were  strangers  to  the  proceedings.  Pandelly  v.  His  Creditors^ 
9  L.  R.  387. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  avoided  and  reversed ;  and  it  is  now  further  ordered,  adjudged  and 
decreed,  that  the  opposition  herein  filed  be  rejected,  and  that  the  appellant, 
Francisco  Mercadal  Sr..  be  declared  to  be  the  duly  elected  definitive  Syndic  of 
the  creditors  of  Francisco  Mercadal  Jr,t  and  that  he  be  qualified  as  such  by  giv- 
ing the  bond  and  taking  the  oath  required  by  law.  It  is  further  ordered,  that 
the  costs  of  opposition,  in  both  courts,  be  paid  by  the  opponent,  Andre  Dubuch. 


P,  P.  J.  Martin  et  al.  v.  P.  0.  Blanchin  and  Antoine  Giraud. 

Stanislas  Plassan,  Receiver. 

Where  the  defendants  were  charged  with  the  management  of  the  partnership  affairs,  an  erpar^e 
order  of  the  Court  which  takes  the  buRiness  out  of  their  hands  and  places  it  under  the  control  of  a 
IV?ceJvGr  may  cause  them  irreparable  injury,  and  is  an  interlocutory  order  from  v/hich  an  appeal 
will  lie.    C.  P  666. 

Where  a  record  contains  a  bill  of  exception,  the  appeal  can  be  maintained  although  the  Cleric  does  not 
certify  that  tbo  Record  contains  all  the  evidence  adduced  on  the  trial.    C.  P.  896. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggkston,  J. 
Bonford,  Singkton  4b  Clack,  for  plaintiffs.     C.  Roselius  and  L,  Castera,  for 
defendants  and  appellants.    /.  L.  Tissot,  for  Receiver. 

Mkrrick,  C.  J.  The  action  is  one  for  the  dissolution  of  a  partnership  exist- 
ing between  the  parties  to  the  suit. 

The  plaintiffs,  after  having  caused  the  defendants  to  be  cited,  obtained  the 
appointment  of  a  Receiver  on  their  ex  parte  application. 

The  defendants  took  a  rule  upon  the  plaintiffs  to  show  cause  why  said  order 
should  not  be  set  aside  on  several  grounds.  Being  unsuccessful  at  the  hearing 
on  the  rule,  they  have  appealed  from  the  order  appointing  a  Receiver. 

Plaintiffs  have  moved  the  Court  to  dismiss  the  appeal,  on  the  grounds  that  the 
order  does  not  work  an  irreparable  injury  to  defendants — because  it  is  a  matter 
within  the  discretion  of  the  Court  below,  and  because  the  certificate  of  the  Clerk 
to  the  record  of  appeal  is  imperfect. 

It  is  alleged  in  the  petition,  that  the  defendants  were  charged  with  the  manage- 
ment of  the  partnership  affairs.  It  seems  to  us  that  an  order  of  the  Court  which 
shall  take  the  business  of  the  concern  out  of  their  hands,  and  place  it  under  the 
control  of  a  Receiver,  may  cause  them  irreparable  injury,  and  is  an  interlocutory 
order  from  which  an  appeal  will  lie,    C.  P.  566. 
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The  record  contains  a  bill  of  exception.    The  appeal  can  therefore  be  main- 
BLAyoHEf.       tained  although  the  Olerk  does  not  certify  that  the  record  contains  all  the 
evidence  addaced  on  the  trial  of  the  rule.    C.  P.  896. 
It  is  therefore  ordered,  that  the  rule  to  dismiss  the  appeal  be  discharged. 


Widow  R.  Barnab^,  f.  w  c,  v.  Mrs.  S.  Sna£r  and  Husband, 

* 

Where  defendants  were  saed  Jointly  and  answered  jointly,  and  an  appeal  was  granted  to  both,  on  ii 
motion  In  open  court,  made  In  the  name  of  both,  by  their  counsel  of  record,  and  the  counsel 
signed  the  bond  of  appeal,  as  principal,  in  the  name  of  his  client— fTdd  ;  That  such  an  ^peal  and 
such  a  bond  is  suflScient. 

The  Clerk's  certificate  to  a  record  of  appeal  is  good  if  stated  as  follows :  "  I  do  hereby  certify  that  the 
foregoing  fifty-six  pages  do  contain  a  true  and  correct  transcript  of  all  the  documents  filed,  testi- 
mony and  evidence  adduced  and  all  the  proceedings  had  upon  the  trial  of  the  suit." 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  EggUston,  J. 
Edward  Bermudez,  for  plaintiff.    E.  Filletd,  for  defendants  and  appdlants. 

On  a  motion  to  dismiss. 

Duffel,  J.  The  appellee  asks  the  dismissal  of  the  appeal  on  two  grounds. 
*'  lo.  Because  the  appellant,  being  a  married  woman,  should  have  been  author- 
ized by  her  husband  to  appeal,  and  there  is  no  evidence  of  record  showing  such 
authorization ;  the  bond  of  appeal  has  been  signed  neither  by  the  wife  nor  her 
husband,  but  by  the  counsel  of  the  wife  in  the  name  of  both,  which  is  insufficient ; 
2o.  Because  the  certificate  of  the  Clerk  as  to  the  fullness  of  the  transcript  is  not 
such  as  it  should  be  under  the  law«  &c" 

On  thejint  point.  The  defendants  were  sued  jointly  and  answered  jointly  ; 
the  appeal  was  granted  to  both,  on  a  motion  in  open  court,  made  in  the  name  of 
both,  by  their  counsel  of  record.  The  same  counsel  signed  the  bond  of  appeal, 
as  principal,  in  the  name  of  his  clients. 

Such  an  appeal  and  such  a  bond  were  held  sufficient  by  this  court.  HiU  dt  Co, 
y.  Ttppett  and  wife,  10  An.  554,  William's  Executor  y.  Hoodt  11  An.  113. 

On  the  second  point.  The  objectionable  part  of  the  Clerk's  certificate  is  in  the 
following  words :  "  I  do  hereby  certify  that  the  foregoing  fifty-six  pages  do  con- 
tain a  true  and  correct  transcript  of  all  the  documents  filed,  testimony  and 
evidence  adduced,  and  all  the  proceedings  had  upon  the  trial  of  the  suit." 

This  language  certainly  conveys  clearly  to  the  mind  the  idea  of  a  full  and 
complete  transcript  of  all  the  documents  filed  in  the  suit,  and  of  all  the  evidence 
adduced  by  the  parties  on  the  trial,  which  is  all  that  the  law  requires.  C.  P. 
585,  686,  896 ;  Gordon  v.  Gordon,  12  L.  K.  671,  Wkittmore  v.  WatU,  Sheriff,  7 
B.  R.  10. 

Motion  overruled. 

Land,  J.,  absent,  concurred  in  this  opinion. 
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E.  Cannon  v.  R.  White. 

The  Act  of  Cbogreffi,  approved  July  6th  1842,  entitled  *<  Ad  Act  conflrmlng  certain  land  claims  in 
Louisiaoa,"  embraces— '<  tlutt  the  confirmation  made  by  virtue  of  the  7th  and  9th  sections  thereof 
shall  only  operate  as  a  relinquishment  of  the  right  of  the  United  States,  and  shall  not  affect  the 
right  of  third  persons,  nor  preclude  a  judicial  decision  between  private  claimants  for  the  same 
land. 

In  cases  of  fraud  and  simulation  it  is  a  cardinal  principle  that  great  latitude  In  the  introduction  of 
evidence  is  allowed,  leaving  to  the  Court  and  Jury  to  determine^  flrom  all  the  surrounding  circum* 
stances,  the  weightjind  effect  of  such  evidence.  Thus,  the  conversations  and  admissions  of  the 
parties,  even  when  not  made  In  the  presence  of  each  other  ;  their  acts  and  actions,  are,  under  the 
above  restrictions,  admissible  in  evidence.  Even  in  matters  of  conflicting  settlements  upon  public 
lands,  the  acts  and  conversations  of  the  parties  are  admissible  ;  the  objection  going  to  the  effect. 

Where  the  title  to  public  land  has  passed  f^om  Congress,  and  forms  no  longer  part  of  the  public 
domain,  the  pretensions  of  the  litigants  must  be  determined  by  our  State  laws  and  jurisdiction. 

In  a  petitory  action  the  plaintiff  must  succeed  on  the  strength  of  hte  own  title,  and  not  on  the  weak- 
ness of  the  adverse  title.  But  where  a  party  obtained  a  quit  claim  by  falsely  and  fraudulently 
attributing  to  himself  certain  rights,  this  Court  will  Interfere  and  correct  the  error.  It  has  been 
repeatedly  decided  in  the  Supreme  Court  of  the  U.  S. ,  as  well  as  by  this  Court,  that  persons  who 
obtain  patents  by  a  suppression  of  a  part  of  the  fhcts  of  the  case  will  not  be  permitted  to  derive  any 
benefit  thereby,  but  that  such  patents  will  inure  to  the  parties  entitled  to  recover  the  lands  thus 
patented.  Per  curiamy  we  can  see  no  good  reoscm  Why  thei  principle  should  not  be  extended  to  the 
case  of  a  person  obtaining  a  title  in  his  own  name,  by  (hiudulently  basing  bis  demand  on  the  babita^ 
tioa  and  cultivation  of  another,  when  the  equitable  right  of  the  latter  would  otherwise  bo  without 
remedy. 

A  purchaser  in  bad  faith  owes  indemnity,  and  is  entitled  in  law  to  no  other  claim  for  his  improve^ 
meaiB  than  those  stated  in  the  three  first  sentences  of  the  C.  C,  Art.  500.    12  An.  515. 

Where  the  defendant  does  not  urge  in  this  Court  any  of  the  bills  of  exception  taken  by  him  to  th0 

rulbigs  of  tho  Court  below,  it  is  considered  a  waiver  of  those  oxcepllons. 
Clerks  of  District  Courts  throughout  the  State  have  co-equal  powers  with  the  Judges  thereof  to  issue 

commissiODB  to  take  testimony.  Act  of  1846,  p.  63  ;  Act  of  1850,  p.  99 ;  9  An.  69. 
In  respect  to  depositions,  complete  mutuality,  or  identity  of  all  the  parties  is  not  required.  It  id 
generally  sufflclent  if  the  matters  in  issue  were  the  same  in  both  cases,  and  the  party  against  whom 
the  deposition  is  offered  has  fUll  power  to  cross-examine  the  witness. 
Whore  a  sale  was  made  without  any  warranty  or  recourte  whatever j  the  purchaser  bought  at  bis  own 
risk  and  peril,  and  conld  not  claim  restitution.— .&yo,  the  vendor  was  a  good  witness  and  not  inter- 
ested in  proceedings  aliende.    C.  C.  2481 ;  3  An.  326. 

APPEAL  from  the  District  Court  of  the  Pariah  of  Caddo,  Criswell,  J. 
Weems  it  Heath,  for  plaintiff  and  appellant.    B»  S.  Hodge  and  Landrum 
<ft  Williamson^  for  defendant. 

DuFTKLy  J.  The  plaintiff  is  appellant  from  a  judgment  of  the  District  Court 
rendered,  on  a  verdict  of  a  jury,  adversely  to  his  claim. 

This  is  an  action  for  the  recovery  of  six  hundred  and  forty  acres  of  land,  situ- 
ated on  Bed  Biver,  which  the  plaintiff,  as  assignee  of  Edward  McLaughlin^  by  a 
regular  chain  of  title,  claims  by  right  of  occupation,  habitation,  and  cultivation, 
prior  to,  and  on,  the  twenty-second  February  eighteen  hundred  and  nineteen, 
under  the  provisions  of  the  Act^  of  Congress  approved  March  third  eighteen 
hundred  and  twenty-three,  entitled  "  An  Act  providing  for  the  examination  of 
the  titles  of  land  in  that  part  of  the  State  of  Louisiana  situated  between  the  Bio 
Hondo  and  the  Sabine  river,"  and  an  Act  supplementary  thereto,  approved  May 
26, 1824.  See  United  States  Statutes  at  Large,  vol.  3,  p.  756,  chap.  30,  and 
vol.  4,  p.  65,  chap.  182. 

In  sapport  of  his  claim,  the  plaintiff  produced  in  evidence  a  report  made  on 
the  Ist  November  1824,  to  the  Secretary  -of  the  Treasury,  by  the  Register  and 
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Third  Class. 

Qui 

No. 

Names  of  claimants. 

Situation,  of  the  claim. 

Acres. 

14. 

Leonard  Dyson, 
Ass'ee  of  Ewd. 

McLaughlin. 

Red  River. 

640. 

Casvoh        Receiver  of  the  South- Western  Land  District,  wherein  they  declare  that  "  on 
WHira.         this  testimony  we  are  of  opinion  the  claim  ought  to  be  confirmed,  and  have  con- 
sequently in  the  abstract  classed  it  with  the  third  class  of  claims." 

This  claim  is  described  in  the  rejjort  as  "  a  tract  of  land  lying  within  the  late 
neutral  Territory  situated  on  the  waters  of  Red  River,  on  the  south-east  side  of 
the  cut-oflF  which  forms  Norris'  Island,  bounded  on  all  sides  by  vacant  lands,  and 
containing  640  acres,"  and  is  described  in  the  abstract  as  follows : 

Quantity, 
hund. 

00" 

The  plaintiff  contends  that  the  above  claim  was  confirmed  by  an  Act  of  Con- 
gress approved  May  24,  1828,  entitled  **  An  Act  to  confirm  claims  to  lands  in 
the  district  between  the  Rio  Hondo  and  Sabine  rivers,  fouuded  on  habitation 
and  cultivation."     See  U.  S.  Statutes  at  Large,  vol.  6,  p.  382,  ch.  92. 

The  first  section  of  said  act  provides  "  that  the  claims  to  lands  founded  on 
habitation  and  cultivation  reported  for  confirmation,  by  the  Register  and  Re- 
ceiver of  the  South- Western  District  of  Louisiana,  in  their  report  dated  Novem- 
ber first  eighteen  hundred  and  twynty-four,  in  conformity  to  the  provisions  of  the 
Acts  of  Congress  of  the  third  of  March  eighteen  hundred  and  twenty-three,  and 
twenty-sixth  of  May  eighteen  hundred  and  twenty-four,  contained  in  the  third 
class  of  the  report  of  said  Register  and  Receiver,  be,  and  the  same  are  hereby 
confirmed,  except  claim  No.  forty-two  near  Cantonment  Jesup,  and  the  claims 

of  Leonard  Dyson,  Nos.  fourteen  and  eighteen 

which  claims  are  suspended  until  it  is  ascertained  whether 

they  are  situated  within  the  limits  of  the  lands  claimed  by  the  Caddo  Indians." 

The  second  section  provides  "  that  the  confirmations  made  by  this  Act  shall 
not  be  construed  to  extend  further  than  to  a  relinquishment  of  title  on  the  part 
of  the  United  Staves,  and  the  claims  hereby  confirmed  shall  be  located  under  the 
direction  of  the  Register  and  Receiver  of  the  proper  Land  Oflice,  in  conformity 
with  the  legal  subdivisions  of  the  public  surveys,  so  far  as  practicable,  and  shall 
include  the  improvements  of  the  claimants  respectively." 

The  plaintiff  also  claims  title  by  prescription,  based  upon  a  continued,  peace- 
able, and  uninterrupted  possession,  as  owner,  for  more  than  thirty  years ;  and 
charges  that  said  land  was  confirmed  in  the  name  of  one  John  McLaugldin  on 
false  and  fraudulent  representations  and  affidavits,  and  that  the  defendant,  Reu- 
ben White,  well  knowing  the  spurious  evidence  upon  which  the  claim  of  Johyi 
McLaughlin  rested,  did  nevertheless  purchase  said  land  from  John  McLaughlin^ 
and  holds  illegal  possession  of  ihe  same  under  his  above  title ;  and  the  plaintifif 
concludes  by  demanding  to  be  recognised  as  the  lawful  owner  of  said  land,  and 
also  that  the  defendant  be  condemned  to  pay  to  him,  for  the  illegal  detention  of 
said  property,  three  thousand  dollars,  and  the  further  sum  of  twenty-five  hundred 
dollars  per  annum,  for  the  rents  and  profits  of  said  lands,  from  the  Ist  of  Janu- 
ary 1853  until  the  final  decision  of  this  suit. 

The  defendant,  in  his  answer,  after  setting  up  a  title  in  himself,  denies  tbe 

right  of  action  of  the  plaintiff',  under  the  allegations  of  his  own  petition  ;  and  in 
support  of  his  title,  he  produced  in  evidence  : — lo.,  the  separate  reports  made  on 
the  30th  May  and  6th  of  June  1840,  by  the  Register  and  Receiver  of  the  Land 
Office  at  Opeloiisas,  under  the  provisions  of  the  Act  of  Congress  approved  6th 
February   1835,  and  entitled  :  "An  Act  for  the  final  adjustment  of  claims  to 
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lands  ID  tbe  State  of  Louisiana,  (see  U.  S  Stat,  at  Large,  toI.  4,  p.  749,  cb.  17,) 
which  report  states  nnder  No.  162,  *'  that  John  McLaughlin  claims  640  acres  of 
land  situated  on  the  neutral  Territory  between  the  Rio  Hondo  and  Sabine  rivers, 
and  lying  on  the  right  bank  of  Red  River,  descending,  below  and  contiguous  to 
Pascagoula  bayou,  and  about  60  miles,  by  land,  from  the  town  of  Natchitoches, 
founded  on  habitation  and  cultivation  by  the  claimant,  on,  and  prior  to.  the  22d, 
of  February  1819."  Proof  of  said  habitation  and  cultivation,  as  aforesaid,  is 
made  by  the  affidavit  of  the  claimant,  and  the  testimony  of  two  witnesses. — 2dly, 
an  abstract  and  alphabetical  list  of  Spanish  and  Rio  Hondo  claims,  reported  by 
the  Register  and  Receiver  at  Opelousas,  State  of  Louisiana,  May  15th  1840,  as 
follows  : 


"  No.  of  claim. 
162. 


Page. 
116. 


By  whom  claimed. 
McLaughlin, 
John. 


Quantity  and  locatign. 
640  acres  late  neutral  Ter- 
ritory; ;  ri^ht  bank,  Red 
River,  below  and  contig- 
uous to  Pascagoula  Bay, 
60  miles  from  Natchi- 
toches. 


Class. 


2.  B. 


II 


— 3dly,  an  order  to  survey  and  locate  the  claim  of  John  AlcLauf^hlin  No.  162, 
bearing  date  October  12th  1842,  and  a  certificate  of  the  report  and  confirmation 
of  the  claim  by  the  Act  of  Congress  approved  July  6th  1842,  entitled  :  "An  Act 
confirming  certain  land  claims  in  Louisiana."  See  U.  S.  Stat,  at  large,  vol.  5, 
p.  491,  ch.  50).    The  seventh  section  of  said  Act  provides  "  that  the  claims  to 

lands  within  the  district,  south  of  Red  River,  being  numbers  thirty-three 

one  hundred  and  sixty-two of  the  reports  of  the  Register  and  Re- 
ceiver of  the  Land  Office  at  Opelousas,  dated  thirtieth  May  and  6th  June  eighteen 
hundred  and  forty,  made  under  the  provisions  of  the  Act  of  eighteen  hundred 
and  thirty-five,  aforesaid,  be,  and  the  same  are  hereby  confirmed,  etc,"  and  the 
ninth  section  of  said  Act  provides  "  that  the  confirmations  made  by  virtue  of  the 
two  preceding  sections  shall  only  operate  as  a  relinquishment  of  the  right  of  the 
United  States,  and  shall  not  affect  the  right  of  third  persons,  nor  preclude  a  judi- 
cial decision  between  private  claimants  for  the  same  land ;  and  on  the  presenta- 
tion, to  the  Commissioner  of  the  General  Land  Office,  of  the  plat  of  survey,  duly 
proved  by  the  Surveyor  General  of  Louisiana,  the  claimant  shall  be  entitled  to  a 
patent." 

4th.  A  survey  and  location  of  claim  No.  162,  made  November  15th  1842, 
and  approved  March  3d  1843  by  the  Surveyor  General  of  Louisiana. 

5th.  A  patent,  dated  September  20th  1844,  in  favor  of  John  Mcljaughlin,  for 
claim  No.  162,  surveyed  and  designated  as  section  34,  containing  621  23-100 
acres,  in  T.  16,  north  of  Range  12  W.,  in  the  North  Western  Land  District,  in 
the  State  of  Louisiana ;  containing  the  following  reservations  :  "  but  in  no 
manner  to  affisct  the  rights  of  third  persons,  nor  to  preclude  a  judicial  decision 
between  private  claimants,  for  the  same  land." 

6tb.  The  transfer  of  said  land  from  John  McLaughlin  to  th^  defendant  by  Act 
dated  Jane  22d  1848,  and  an  Act  explanatory  thereof,  dated  September  13th 
1848. 

The  record  contains  seventeen  bills  of  exception,  ten  having  been  taken  by  the 
plaintiff  and  seven  by  the  defendant.  The  defendant  did  not,  however,  urge  in 
this  Coart  any  of  the  billa  taken  by  him  to  the  rulings  of  the  Court  below, 
which  fact,  according  to  the  practice  of  this  Court,  is  a  waiver.     Williams  v, 
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Cahhoit       Bridge  efal.  14  Ad.  721.    We  will  not  undertake  the  onerous  task  of  reviewing, 
wm.        seriatim f  the  bills  of  exception  of  the  plaintiff  to  the  rulings  of  the  District 
Court  rejecting  and  excluding  a  portion  of  his  eyidence,  but  we  will  dispose  of 
them  in  globo. 

It  is  a  cardinal  principle  that  in  cases  of  fraud  and  simulation,  great  latitude  in 
the  introduction  of  evidence  is  allowed,  leaving  to  the  Court  and  jury  to  deter- 
mine, from  all  the  surrounding  circumstances,  the  weight  and  effect  of  such 
evidence :  thus,  the  conversations  and  admissions  of  the  parties,  even  when  not 
made  in  the  presence  of  each  other,  their  acts  and  actions,  are,  under  the  above 
restrictions,  admissible  in  evidence.  Guidry  v.  Grivot  2  K.  S.  13.  Davis  v. 
Stem,  15  An.  177.  Meyers  et  ah.y.  Chaney  et  al.  13  Ann.  207.  And  even  in 
matters  of  conflicting  settlements  upon  public  lands,  the  acts  and  conversations 
of  the  parties  are  admissible  in  evidence ;  the  objection  going  to  their  effect. 
Fmnklin  v.  Woodland  14  An.  188. 

The  District  Court  ruled  that  a  previous  order  for  the  issuing  of  commissions 
to  take  testimony  was  indispensable.  The  commissions  alluded  to  were  issued  by 
the  clerk  under  the  first  section  of  the  Act  of  1846,  p.  63,  which  authorizes 
specially  the  clerks  of  the  several  District  Courts  to  issue  "  commissions  to  take 
testimony,  in  and  out  of  the  State,  to  fix  the  return  day  thereof,  and  to  appoint 
commissioners  to  execute  the  same."  It  was  held,  in  the  case  o(  Brodford  v. 
Cooper,  1  An.  325,  that  a  commission  officially  signed  by  the  Judge  himself,  was 
a  sufficient  approval  of  the  commission  and  a  sufficient  order,  in  the  intendment 
of  the  various  articles  of  the  Code  of  Practice  on  the  subject.  The  Legislature 
had,  under  the  Constitution  of  1845,  as  it  now  has  under  the  present  Constitu- 
tion, "  the  power  to  vest  in  Clerks  of  Courts,  authority  to  grant  such  orders,  and 
do  such  acts  as  may  be  deemed  necessary  for  the  furtherance  of  justice '' ;  and, 
therefore,  if  the  issuing  of  a  commission  be  a  judicial  act,  the  ruling  in  the  case 
of  Bradford  v.  Cooper  would  apply  with  equal  force  to  commissions  issued  by 
clerks.  Such  in  fact  was  the  decision  rendered  in  the  case  of  Ferriher  v.  Latting^ 
9  An.  169|  under  the  statute  of  1850  p.  99,  which  is,  as  far  as  this  point  is  con- 
cerned, a  r&enactment  of  the  act  of  1846. 

The  District  Judge  ruled  out  the  testimony  of  the  witnesses  taken  on  the 
above  mentioned  commissions,  for  the  further  reason  that,  the  commissions  having 
issued  in  several  cases,  wherein  the  present  defendant  was  plaintiff,  at  the  instance 
of  the  defendants  in  said  causes,  to  wit :  the  lessees  of  the  present  plaintiff,  before 
the  latter  had  made  his  appearance  on  the  call  of  his  lessees  to  defend  the  suits, 
(these  suits  were -for  the  recovery  of  the  land  now  in  dispute)  the  defendant  could 
have  successfully  excluded  the  testimony,  and  it  would  therefore  be  unfair  to 
permit  him  to  use  it  against  White  in  the  present  action. 

We  will  here  remark  that  the  witnesses  who  testified  in  the  above  cases  are 
'  either  dead  or  absent  from  the  jurisdiction  of  the  Court. 

In  the  case  of  Clossman  v.  Barbaney,  7  Rob.  438,  we  find  the  following  lan- 
guage :  "  The  rule  applicable  to  cases  of  this  sort,  is  thus  laid  down  in  Green- 
leafs  Treatise  on  Evidence  p.  589  :  '*  with  respect  to  depositions,  complete 
mutuality  or  identity  of  all  the  parties  is  not  required.  It  is  generally  sufficient, 
if  the  matters  in  issue  were  the  same  in  both  cl^es,  and  the  party  against  whom 
the  deposition  is  offered  had  full  power  to  cross  examine  the  witness.  "  The  de- 
position in  question  comes,  we  think,  within  the  above  rule,  which  appears  to  us 
a  reasonable  one,  and  it  should  have  been  admitted."  In  the  case  at  bar  the 
object  of  the  suit  is  the  same ;  fraud,  here  as  in  the  other  suits,  is  charged  against 
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White  and  his  author,  and  the  title  of  White  was  assailed  and  the  one  of  Cannon 
opposed  to  it,  and  White  had  a  full  opportunity  to  cross-qaestion  the  witnesses. 
The  testimony  of  John  W,  MaMe  was  improperly  rejected  on  the  score  of 
interest,  for  the  sale  of  the  undivided  third  of  the  land  in  dispute  made  by  his 
father,  now  deceased,  was  a  sale  of  all  his  right,  title,  interest,  claim  and  pre- 
tentions without  any  warranty  or  recourse  whatever ;  the  purchaser,  therefore, 
bought  at  his  own  risk  and  peril,  and  could  not  claim  restitution.  C.  G,  2481. 
Hall  et  al,  v.  NeviU,  3  An.  326. 

We  will,  therefore,  consider  the  reject^  testimony,  which  came  up  with  the 
record,  discarding  matters  of  pure  opinion,  and  all  hearsay  evidence  which  does 
not  fall  within  the  purview  of  public  notoriety,  and  giving  to  the  rest  such 
weight  and  effect  as  the  nature  of  the  case  will  justify. 

As  we  have  above  stated,  the  plaintiff  contends  that  his  claim  was  confirmed 
by  the  above  recited  act  of  May  24th  1828.  We  have  no  doubt  that,  had  it 
been  ascertained  at  the  time  of  the  passage  of  the  Act,  that  the  claim  No.  14, 
of  Leonard  Dyson,  as  assignee  of  Edward  McLaughlin,  did  not  lie  within  the 
Caddo  Indians,  it  would  have  been  confirmed.  And  it  is  now  fully  demonstrated 
that  the  lands  of  the  Caddo  Indians  did  not  cover  the  claim  No.  14.  (See  treaty 
between  the  United  States  and  the  Caddo  nation,  dated  July  1st  1835,  and  pro- 
mulgated February  2d  1836.    U.  S.  Statutes  at  Large  vol.  7,  p.  470.) 

We  cannot,  however,  give  to  the  Act  of  May  24th  1828,  the  construction 

which  the  plaintiff  places  on  it,  for  we  do  not  understand  the  words  of  the  Act 

to  say,  or  mean,  that  the  claim  is  confirmed  subject  to  a  certain  contingency,  to 

wit :  that  it  did  not  Ml  within  the  Caddo  Indian  Territory.    It  was  not  the 

effect  of  the  confirmation  which  was  suspended,  for  the  Act  did  not  confirm  the 

daiAi,  bat  the  action  of  Congress  on  the  claim  itself  was  suspended  and  reserved 

for  its  subsequent  consideration,  after  the  ascertainment  of  a  particular  fact ; 

thos  requiring   the  further  action   of  Congress  to  complete  the  title  of  the 

plaintiff.    Nor  indeed  can  it  be  said  that  the  act  reserved  the  land  for  sale,  or 

precluded  the  United  States  fVom  disposing  of  the  same,  by  sale,  donation,  or 

otherwise,  for  the  land  was  not  surveyed,  located,  or  described  in  such  a  manner 

as  to  designate  it  with  sufficient  certainty.    Menard's  Heirs  v.  Massey,  8  Howard 

293.     Cousin  v.  Blanc's  Executor  &  al,  19  Howard  80. 

We  are  also  clearly  of  opinion  that  the  title  to  the  laud  in  controversy  has 
passed  from  Congress  and  forms  no  longer  part  of  the  public  domain ;  and  also, 
that  the  apparent  title  is  in  the  defendant ;  hence  that  the  pretensions  of  the  liti- 
gants most  be  determined  by  our  State  laws  and  judicature.  Wilcox  v.  Jackson, 
13  Peters,  Curtis  Vol  13,  p.  276.  The  Act  of  Congress  confirming  the  claim 
of  John  McLaughlin,  and  the  patent  issued  under  siiid  Act,  both  reserved  to 
third  persons  their  right  of  action. 

Were  this  case  to  be  viewed  simply  as  a  petitory  action,  when  the  plaintiff 
must  succeed  on  the  strength  of  his  own  title  and  not  on  the  weaknesss  of  the 
adverse  title,  the  case  would  be  against  him  ;  for  his  title  unaided  would  have 
no  standing  in  a  court  of  justice.  Ezra  Hiestand  v.  Gideon  C,  iorsyth,  12 
Rob.  371,  Bookout  v.  Anderson,  2  An.  246.  W,  Penn  v.  Holme,  21  How.  481. 
But  if  it  be  true  that  John  McLaughlin  obtained  from  Congress  a  quit-claim  to 
the  land  in  dispute,  by  wisely  and  fraudulently  attributing  to  himself  the  occu- 
pation, habitation  and  cultivation  of  his  father,  Edward  McLaughlin,  and  that 
the  defeodaDt  was  cognizant  of  the  iraud  practiced  on  the  Register  and  Receiver, 
then  this  Court  will,  under  the  prayer  of  the  plaintiff,  for  all  legal,  equitable, 
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c^inroH  general  and  special  order  in  the  premises,"  decree  the  patent,  and  the  land  coy- 
Wbrs.  ered  under  it,  to  the  plaintiff.  The  nature  of  the  case  is  such,  that  any  other 
ruling,  or  order,  in  the  event  of  the  required  proof  being  made,  would  perpetuate 
the  fraud,  for  this  court  is  powerless  to  nullify  an  Act  of  Congress  on  account  of 
fraud  practiced  on  its  officers ;  but  is,  we  deem,  perfectly  competent  to  carry  out 
the  intention  of  the  sovereign  power,  which  was  to  give  the  land  to  the  party 
who  had  cultivated  and  made  a  habitation  thereon. 

The  Supreme  Court  of  the  United  States,  and  this  Court,  have  on  more  than 
one  occasion,  decided  that  persons  who  obtain  patents  by  a  suppression  of  a  part 
of  the  facts  of  the  case,  will  not  be  permitted  to  derive  any  benefit  thereby,  but 
that  such  patents  will  inure  to  the  parties  entitled  to  recover  the  lands  thus 
patented.  Kittridge  v.  Brand,  4  R.  79.  Knox  v.  PuUiam,  14  An.  123.  LyUe 
et  al,  y.  State  of  Arkansas  et  aLy  22  How.  202,  and  the  cases  therein  cited. 

We  can  see  no  good  reason  why  the  principle  should  not  be  extended  to  the 
case  of  a  person  obtaining  a  title  in  his  own  name,  by  fraudulently  basing  his 
demand  on  the  habitation  and  cultivation  of  another,  when  the  equitable  right  of 
the  latter  would  otherwise  be  without  any  remedy. 

Thus  we  are  called  upon  to  examine  the  question  of  fraud,  both  in  the  grantee, 
John  McLaughlin  and  his  vendee,  the  defendant. 

The  evidence  is  conclusive,  that  John  McLaugfUin  never  cultivated  any 
portion  of  the  Und  patented  to  him,  nor  lived  on  it  otherwise  than  under  the 
roof  of  his  father,  and  that  the  Register  and  Receiver  were  grossly  imposed  upon 
by  false  representations  and  affidavits;  and  this  evidence,  which  is  otherwise 
abundant,  is  fuUy  and  completely  corroborated  by  a  written  admission,  in  the 
form  of  an  affidavit,  of  Jofin  McLaughlin,  made  in  1843.  The  evidence  is 
equally  certain  that  Edward  McLaughlin  inhabited  and  cultivated  the  land  in 
controversy  on,  and  prior  to  the  22d  of  February  1819,  and  that  he  had  no 
neighbor  for  a  distance  of  several  miles  around.  The  fact  that  Edward 
McLaughlin  had  two  small  clearings,  or  fields,  and  that  the  survey  and  location 
of  the  claim  No.  162  embraces  but  one,  is  immaterial :  and  the  mis-description 
of  the  land,  as  to  boundaries,  in  all  the  transfers  from  Leonard  Dyson  to  the 
plaintiff  is  of  no  consequence,  because  it  is  proven  that  Dyson  never  owned  any 
other  land  in  the  neighborhood,  and  besides  the  locality  is  well  defined  by  wit- 
nesses who  speak  of  the  same,  some  of  whom  occupied  different  portions  as 
lessees  of  the  plaintiff's  vendor,  Wright. 

The  defendant  does  not  legally  stand  in  a  more  favorable  light  before  us.  He 
had  full  and  ample  means  of  knowledge  :  he  knew,  two  years  before  buying,  that 
the  occupants,  or  at  least  some  of  the  occupants,  of  the  land,  held  the  same  as 
the  lessees  of  the  plaintiff's  immediate  vendor  ;  after  the  sale,  he  bought  out  some 
of  the  tenants  ;  sued  others,  and  dismissed  the  actions,  after  he  had  obtained  hy 
that  means  possession,  and  we  have  no  doubt,  for  the  purpose  of  avoidii^  the 
issues  of  fraud  made  in  the  case  in  which  the  present  plaintiff  had  intervened. 
The  price  purported  to  have  been  given  was  not  serious ;  in  fact  all  the  sur- 
rounding circumstances,  the  acts,  actions  and  declarations  of  the  parties,  the 
rumors  which  were  then  rife  in  the  community,  all  tend  to  the  conclusion  that 
the  defendant  well  knew  the  fraudulent  character  of  John  MeLaughlin*s  title. 
But  if  we  give  faith  to  the  testimony  of  Henry  Strider,  and  we  have  no  reason 
to  discredit  him,  then  we  have  proof  direct  of  his  knowledge  of  the  fraud,  and  of 
the  motive  which  induced  him  to  buy. 

It  is  perhaps  not  amiss  to  remark  that  Jofm  McLaughlin  in  his  affidavit  of 
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the  12th  May  1843,  not  only  disclaimed  title  to  himself,  but  admitted  the  yalidity  Cahitov 
of  the  claim  of  Leonard  I>ys<m  as  assignee  of  his  father,  Edward  McLaughlins  Wbibi. 
This  transpired  five  years  before  the  sale  made  to  the  defendant,  and  we  have 
reason  to  snppose  that  he  was  made  acqaainted  with  all  the  facts  therein  stated, 
as  the  affidavit  had  been  deposited  in  the  Register's  office  at  Opelousas,  where  the 
defendant  obtained  informations  in  relation  to  the  claim  before  making  the  pur- 
chase. Thus  we  have  the  declarations,  in  writing,  of  John  McLaughlin,  which 
amount  to  a  quit-claim  in  &vor  of  Dywn,  and  we  see  the  land  in  the  possession 
and  occupancy  of  those  holding  under  Dyson  at  the  very  time  of  the  date  of  the 
sale  to  the  defendant. 

The  defendant  being  thus,  in  legal  parlance,  a  purchaser  in  bad  faith,  owes 
indemnity,  and  is  entitled,  in  law,  to  no  other  claim  for  his  improvements  than 
those  stated  in  the  three  first  sentences  of  the  C.  G.  Art.  500,  Gibson  v. 
Vaughan,  12  An.  545. 

The  evidence  on  the  head  of  damages  is  very  meagre,  and  the  remark  applies 
to  the  improvements  made  by  the  defendant.  The  defendant  has,  we  can  safely 
say,  been  in  possession  of  the  whole  land  since  1853.  The  land  cleared  at  that 
period  was  about  250  acres,  and  the  lowest  estimate  for  rent  is  $3  00  per  annum 
per  acre.  The  improvements  made  by  the  defendant  are  valued  at  $5,250. 
The  quantity  of  land  cl^ired  at  the  trial  of  the  suit  below  was  about  480  acres. 

The  plaintiff  is  therefore  entitled  for  rent,  at  the  rate  of  $3  per  acre  per  annum 
on  250  acres  from  January  1st  1854  to  the  date  of  the  judgment  below,  April 
30th  1859,  $3,833  33,  and  from  that  date  until  possession  be  delivered  to  hiiu  at 
the  same  rate  on  480  acres,  and  it  shall  be  optional  with  the  plaintiff  to  keep  all 
the  improvements  on  the  place  by  paying  therefor  $5,250.  The  free  use  of  the 
excess  of  the  clearing,  from  January  1st  1854  to  April  1859,  and  the  cord  wood 
consumed,  will  more  than  compensate  for  the  expense  of  the  clearing  made. 

It  is,  for  the  reasons  assigned,  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  District  Court  be  avoided,  and  reversed.  It  is  further  ordered, 
adjudged  and  decreed,  that  the  plaintiff  be,  and  he  is  hereby,  recognized  as  the 
lawful  owner  of  section  thirty-four,  containing  six  hundred  and  twenty-one 
23-100  acres  of  land,  in  Township  sixteenth  (north)  of  Range  Twelve  West, 
in  the  north  western  land  District  of  the  State  of  Louisiana,  and  that  a  writ  of 
possession  issue.  It  is  further  ordered,  adjudged  and  decreed,  that  the  plaintiff 
have  judgment  against  the  defendant  in  the  sum  of  three  thousand  eight  hundred 
and  thirty-three  dollars  and  thirty-three  cents,  with  costs  in  both  courts.  It  is 
further  ordered,  adjudged  and  decreed,  that  the  plaintiff  have  judgment,  and  the 
defendant  pay  unto  him,  at  the  rate  of  three  dollars  per  annum  per  acre,  on  four 
hundred  and  eighty  acres,  from  April  30th  1859,  until  possession  of  the  land  be 
delivered  as  above  stated.  And  it  is  further  ordered,  adjudged  and  decreed,  that 
the  plaintiff  shall  elect,  within  thirty  days  after  this  judgment  shall  become  final, 
whether  he  will  keep  the  improvements  erected  on  the  above  described  land,  on 
paying  for  the  same  five  thousand  two  hundred  and  fifty  dollars  to  the  defendant  ; 
and  on  his  so  electing,  or  making  default,  execution  may  issue  on  this  part  of  the 
judgment  against  the  plaintiff  ;^but  on  his  refusal  to  retain  the  said  improvements, 
the  defendant  is  hereby  permitted  to  remove  the  same  within  a  reasonable  time. 

It  is  finally  ordered,  that  the  clerk  of  this  court  be,  as  per  agreement  on  file, 
directed  to  issue  notices  of  this  judgment  to  the  Sheriff  of  the  parish  of  Caddo 
for  service  on  the  counsels  of  both  parties. 

Mr.  Justice  Land  recused  himself,  having  been  of  counsel  in  the  case. 
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John  Walpole  v,  Josiah  Renfrok. 

"no  mere  fact  that  one  of  the  portDcrs  acts  aa  the  cashier  of  the  firm,  would  not,  aa  a  general  rule, 
charge  him  with  the'  funds  he  might  receive  and  disburse  in  the  course  of  busioess  ;  otherwise 
when  fhkud  is  cliarged. 

Where  irrelevant  testimony  is  admitted,  and  does  not  justify  the  verdict  of  the  jury,  it  will  be  set 
aside  and  the  case  remanded  for  a  new  trial. 

APPEAL  from  the  District  Court  of  the  Parish  of  Caddo,  Creswdl,  J. 
Landrum  dt  Williamson,  for  plaintiffs.    Hodge  (&  Martin,  for  defendant 
and  appellant. 

Merbick,  C.  J.  "  The  plaintiff  alleges  that  the  defendant  and  himself  formed 
a  partnership  about  the  26th  September,  1855,  and  continued  until  about  the 
15th  May  1857 — that  the  object  of  the  partnership  was  to  sell  meats  in  the 
Shreveport  market,  and  to  buy  cattle,  stock,  &c.,  and  ship  them  to  New  Orleans 
for  sale.  He  aUeges  that  lie  is  the  half  owner  of  two  slaves  and  certain  other 
property  mentioned  in  his  petition,  as  having  been  purchased  with  funds  of  the 
said  partnership.  He  also  alleges  that  about  the  31st  May  1856,  he  paid  certain 
individual  debts  of  defendant,  due  to  Rosson,  agent,  &c.,  and  to  other  parties." 

''He  asked  for  judgment  for  one-half  interest  in  the  two  slaves  and  other 
property,  and  for  ten  thousand  dollars,  his  part  of  the  profit  of  the  partnership. 
He  concludes  by  asking  for  a  final  settlement  of  partnership  affairs." 

"  The  defendant  denies  the  existence  of  any  partnership  whatsoever  between 

the  plaintiff  and  himself,  but  admits  '  That  some  time  in  September  or  October 

18^5,  the  plaintiff  proposed  or  suggested  to  him  to  buy  a  lot  of  beef  cattle  which 
one Ward  was  offering  for  sale,  and  that  he  (plaintiff)  would  join  him  in 

the  purchase.'    He  admits  the  purchase  as  proposed,  but  avers  that  the  plaintiff 

failed  to  furnish  his  part  of  the  purchase  price,  and  for  that  reason  he  does  not 

consider  him  interested  in  the  purchase.    He  admits  that  he  was  engaged  in  the 

business  mentioned  in  the  petition,  during  the  time  alleged,  and  had  been  so 

engaged  for  some  time  previous  and  subsequent ;  but  avers  that  it  was  on  his 

individual  account,  and  denies  that  plaintiff  ever  paid  or  expended  any  money  for 

him,  or  for  any  business  in  which  he  was  interested.    He  admits  that  plaintiff 

paid  Rosson  and  others  for  him,  as  alleged,  but  avers  that  it  was  with  funds  of 

his  which  plaintiff  had  received  between  the  2Ist  of  May  and  5th  of  June  1856, 

during  his  absence." 

"  He  denies  that  plaintiff  has  any  interest  in  the  slaves  and  other  property 
mentioned  in  the  petition.  He  avers  that  he  realised  no  profits  from  the  busi- 
ness referred  to,  but  that  in  consequence  of  using  his  farm  as  a  pasture  for  his 
stock  during  the  year  1 854,  he  lost  his  entire  crop,  which  would  have  been  worth 
a  thousand  dollars,  and  that  he  had  several  slaves  employed  about  the  business. 
He  alleges  that  about  the  6th  of  March  1856,  he  left  home  and  was  absent  until 
the  16th  of  April,  during  which  time  the  plaintiff,  "  acting  as  his  friend  and 
agent,"  received  the  proceeds  of  the  sales  in  the  market,  which  were  deposited 
by  his  (defendant's)  employee  in  the  hands  of  one  William  Sdleder,  and  which 
amounted  to  $2,740  65,  for  which  he  claims  the  plaintiff  is  liable  to  account." 

**  In  conclusion  he  expresses  his  willingness  to  render  an  account  of  disburse- 
ments and  receipts  in  the  business  in  which  he  was  engaged  during  the  time 
referred  to  in  the  petition,  if  the  Court  should  be  of  opinion  that  he  was  bound 
to  do  so." 

"  Upon  these  pleadings  the  case  was  tried  before  a  jury,  who  returned  a  verdict 
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in  favor  of  the  plaintiff  for  2,000  00,  and  from  the  judgment  rendered  thereon,        Waitoui 

Vm 

the  defendant  appeals."  RctntoB 

"  The  first  question  upon  which  the  opinion  of  the  .court  is  asked,  is  presented  - 
hy  two  bills  of  exception."  *  The  plaintiff  offered  L,  R.  Grigshy,  as  a  witness, 
and  asked  him  how  much  he  had  made  as  profits  in  the  butchering  business," 
to  which  defendant  objected,  "  because  the  answer  would  be  irrelevant,  and  was 
calculated  to  mislead  the  jury.'  The  court  overruled  the  objection  and  admitted 
the  testimony,  for  the  following  reasons  :  "  '  because  it  was  admissible  and  com- 
petent.' 

**Thc  witness,  R.  B,  Patterson,  was  asked  the  same  question ;  the  same  ob- 
jection was  urged,  but  was  overruled  b^  the  court,  and  the  answer  received  for 
the  »ame  reasons" 

The  testimony  of  Grigsby  and  Patterson  ought  to  have  been  excluded.  It 
was  in  its  nature  irrelevant  to  the  issue.  The  business  of  Grigsby  may  have 
been  very  profitable,  and  that  of  another  man  possessing  equal  means  and  ability 
may  have  been  on  the  contrary,  a  loeing  affair. 

Testimony  of  this  kind  instead  of  elucidating  the  point  in  controversy,  tends 
to  embarrass  the  consideration  of  the  question  by  confounding  it  with  an  atial- 
o^ons  subject,  (viz  :)  the  profit  of  another  man.  Such  evidence  is  not  confined 
to  the  issue. 

On  the  merits,  the  testimony  by  no  means  justifies  the  verdict  of  the  jury. 
The  partnership  is  perhaps  satisfactorily  proven  as  to  the  business  of  supplying 
the  market  at  Shreveport  and  steamboats  with  beef,  &c.    It  is  also  shown  that 
the  market  cart  was  paid  tor  by  the  firm,  and  that  some  debts  of  Renfroe  were 
paid  in  the  same  way.    It  is  also  shown  that  the  defendant  was  in  the  habit, 
when  present,  of  receiving  the  funds  of  the  firm.    It  is  not  pretended  by  plain- 
tiff in  his  petition  that  he  ever  advanced  any  of  his  own  means  for  the  business 
of  the  firm,  and  it  is  shown  that  he  received  the  funds  during  defendant's  absence, 
and  also  that  on  one  occasion  the  partners  had  a  settlement  and  adjusted  their 
accounts.     It  is  reasonable  to  presume  that  the  beeves,  sheep,  hogs,  game,  &c., 
were  bought  by  the  partnership  funds,  and  that  they  were  advanced  as  needed 
by  the  partner  acting  as  the  cashier  of  the  firm,  for  the  time  being.    The  mere 
fact,  therefore,  that  the  one  or  the  other  of  the  partners  acted  as  the  cashier  of 
the  firm,  would  not,  as  a  general  rule,  charge  him  with  the  funds  he  might 
receive  and  disburse  in  the  due  course  of  business.    If  no  fraud  be  charged, 
what  he  receives  while  engaged  in  the  business  of  the  firm  is  presumed  to  be  on 
account  of  and  deposited  in  the  common  treasury;  what  he  disburses  in  like 
manner  is  supposed  to  be  taken  from  the  same.    It  is  the  exception  when  he 
pays  out  of  his  own  funds. 

There  is  no  proof  that  any  other  property,  except  the  cart,  was  bought  with 
partnership  funds,  or  on  account  of  the  partnership.  The  jury  have  found  a 
round  sum  in  favor  of  the  plaintiff.  It  is  evident  that  it  is  based  on  the  specu  • 
btive  opinions  of  witnesses  upon  the  profits  or  losses  of  other  butchers,  and  the 
number  of  steamboats  supplied,  &c.,  and  the  profit  which  might  be  made  per 
pound  on  beef,  mutton,  pork,  &c.  This  kind  of  testimony  is  insufiicient.  It  is  not 
the  office  of  a  jury  or  a  court  to  guess  at  results.  The  qnastion  here  is,  does 
Renfroe  owe  Walpde  on  a  settlement  of  the  partnership  affairs.  If  so,  let  it 
appear,  by  showing  the  cost  of  the  purchases,  the  expenses  of  the  business,  and 
the  receipts  or  the  surplus  on  hand.  Let  each  partner  be  credited  with  what  he 
has  advanced,  and  charged  with  what  he  has  withdrawn  from  the  partnership, 
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WAtPou  ^jj^  ^1^^^  1^^  ^g  turned  to  bis  individoal  advantage.  If  proof  be  adminis- 
Rkkfrok.  tered  of  these  particalars,  the  Court  will  have  facts  and  not  speculations  for  the 
basis  of  a  judgment. 

The  testimony  as  it  now  stands  would  perhaps  entitle  the  plaintiff  to  a  small 
judgment)  but  we  think  justice  requires  that  the  case  should  be  remanded  in 
order  to  enable  the  plaintiff  to  call  for  the  books  kept  by  defendant,  or  advance 
further  and  more  satisfactory  proof,  if  it  be  in  his  power.  See  Parked'  v.  JorUe, 
15,  An.  290. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  Court,  that  the  judg- 
ment of  the  lower  Court  be  avoided  and  reversed,  and  that  this  case  be  remanded 
to  the  lower  Court  for  ft  new  trial,  the  plaintiff  paying  the  costs  of  the  appeal ; 
and  by  reason  of  the  agreement  on  file,  it  is  further  ordered  that  a  copy  of  this 
decree  be  forwarded  by  the  Clerk  to  the  Sheriff  or  Coroner  of  the  Parish  of 
Caddo,  for  service  on  the  plaintiff. 

Mr.  Justice  Land  recuses  himself,  having  been  of  counsel  in  this  case  for 
defendant. 


-*Lll??i  Luther  Homes  v.  H.  B.  Carrier. 

The  chargo  of  adultery,  preferred  by  the  wife  against  the  husband,  to  serve  as  a  basis  for  a  judgment 
of  divorce,  does  not  of  itself  amount  to  a  defamation  upon  the  failure  of  the  former  to  sustain  the 
allegation  by  proof.  If  the  accusation  be  not  wanton,  or  malicious,  although  unfounded  in  point  of 
fact,  it  cannot  with  propriety  be  said  that  there  was  a  public  defamation. 

A  PPEAL  from  the.Fourth  District  Court  of  New  Orleans,  Price,  J. 
XI.    /.  McConnellf  for  plaintiff  and  appellant.    Mott  &  Fraser,  for  defendant. 

Buchanan,  J.  Defendant  sued  plaintiff,  her  husband,  for  divorce,  on  the 
ground  of  adultery. 

This  suit,  after  lasting  a  considerable  time,  was  dismissed,  plaintiff  in  the  action 
(defendant  herein)  failing  to  appear  on  trial  to  prosecute  the  same.  Thereupon 
the  present  plaintiff  brought  this  suit  against  his  wife,  for  separation  of  bed  and 
board,  on  the  ground  of  public  defamation ;  the  defamation  alleged,  consisting  in 
the  allegations  of  defendant's  petition  in  the  first  suit. 

Defendant  answers  by  reiterating  her  charges  of  adultery ;  although  she  does 
not  now  claim  a  judgment  of  divorce,  but  only  that  plaintiff's  action  be  dis- 
missed. 

The  plaintiff  has  not  made  out  a  case  of  public  defamation,  as  contemplated  by 
article  139  of  the  Civil  Code, 

The  charge  of  adultery,  preferred  by  the  wife  against  the  husband,  to  serve  as 
a  basis  for  a  judgment  of  divorce,  does  not,  of  itself,  amount  to  a  defamation, 
upon  the  failure  of  the  former  to  sustain  the  allegation  by  proof.  If  the  accusa- 
tion be  not  wanton  or  malicious,  although  unfounded  in  point  of  fact,  it  cannot, 
with  propriety,  be  said  that  there  was  a  public  defamation. 

"VVe  add,  that  we  agree  with  the  Judge  of  the  District  Court,  that  defendant 
has  failed  to  prove  the  charge  of  adultery  against  her  husband. 

Judgment  affirmed,  with  costs. 

Land,  J.,  absent. 
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T.  R.  Price  et  al.  v.  Charles  M.  Emerson. 

A  Judgment  of  nonsuit  rendered  on  motion  of  defendant's  counsel,  when  the  counsel  for  plaintifT  de- 
clines to  go  into  tlie  case,  Is  not  such  an  abandonment  of  the  demand  as  is  contemplated  by  Article 
3486  of  the  Civil  Code,  and  prescription  is  considered  as  interrupted  during  the  pendency  of  the 
action. 

The  absence  of  the  commtasioner^s  signature  to  depositions  taken  under  commission  is  a  fMal  de- 
fect. 

Where  the  defence  against  a  promissory  note  was,  that  plaintiff  was  not  the  bona  Jide  bolder  of  the 
note,  that  it  belonged  to  the  endorser,  and  had  been  transferred  to  plaintiff  for  the  purpose  of  de- 
priying  the  defendant  of  a  good  defence  which  he  had  against  the  endorser,  namely,  that  the  note 
had  been  given  without  consideration,  and  merely  for  the  accomodation  of  the  endorser,  who  was 
also  payee— iflield ;  That  if  this  plea  be  true,  the  endorser  would  be  liable  to  defendant  for  the  reim- 
bursement of  whatever  defendant  was  obliged  to  pay  on  the  note  ;  that  this  eventual  obligation 
towards  defendant  created  on  the  part  of  the  endorser  a  direct  interest  in  the  event  of  the  suit,  and 
that,  at  least  until  defendant  released  the 'endorser  flrom  liability  over  to  himself,  he  could  not  bo 
allowed  to  testify  in  the  cause. 

Defendant's  cause  of  action  in  snch  a  case  against  the  endorser  would  only  date  trora  the  day  of  his 
condemnation  to  pay  the  note. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Benjamin^  Bradford  dt  Finney,  for  plaintiff.    Durant  A  Homor  and  E.  W. 
Huntington,  for  defendant  and  appellant. 

Buchanan,  J.  This  case  was  remanded  last  year  npon  a  bill  of  exceptions  to 
the  rejection  of  evidence  of  plaintiflfe.    See  14  An.  141. 

On  the  new  trial,  plaintiffs  had  judgment  for  two  of  the  three  notes  sued  upon. 
Defendant  appeals. 

The  first  question  for  consideration  is,  the  plea  of  prescription. 

The  two  notes  in  question  were  due,  respectively,  the  1st  January  1847,  and 
the  1st  January  1848. 

Citation  was  served  in  the  present  action  on  the  20th  June  1855,— eight  years, 
five  months  and  twenty*  days  after  the  maturity  of  the  first,  and  seven  years,  five 
months  and  twenty  days  after  the  maturity  of  the  second  note. 

But  another  suit  had  been  previously  brought  against  defendant  upon  these 
notes,  by  which,  it  is  argued,  prescription  was  interrupted.  Citation  was  served 
in  that  suit  the  loth  November,  1851,  and  judgment  of  nonsuit  was  rendered 
therein  on  the  16th  of  April,  1855.  The  entry  in  the  minutes,  in  relation  to  this 
judgment,  is  as  follows  :  *'  This  cause  came  on  this  day  for  trial — M»  Taylor,  for 
plaintiff,  T.  /.  Durant,  for  defendant  and  McHenry — when  counsel  for  plaintiff 
having  appeared  and  declined  to  go  into  the  case,  and  on  motion  of  T.  J,  Du- 
rant, of  counsel  for  defendant  and  McHenry,  it  is  ordered,  at^udged  and  decreed, 
that  there  be  judgment  as  in  case  of  nonsuit." 

On  the  authority  of  Wilson  v.  Marshall,  10  An.  327,  and  the  cases  therein 
cited,  we  agree  with  the  District  Judge  that  this  was  not  such  an  abandonment 
of  the  plaintiff's  action  as  is  contemplated  by  Article  3485  of  the  Civil  Code. 
Prescription  was  therefore  interrupted  pending  the  said  action ;  and  the  preset 
suit  was  brought  about  two  months  after  it  ceased.  The  plea  of  prescription 
cannot  avail  defendant  as  to  the  two  notes  in  question. 

Defendant  relies  upon  two  bills  of  exception  taken  by  him  to  the  rejection  of 
the  depositions  of  John  McHenry  and  Jesse  McHenry,  taken  under  commission. 
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Waipolr  j^jjJ  ^Jjj^^  jjg  Ij^g  turned  to  his  individual  advantage.  If  proof  be  adminis- 
rbhtkoi.  tered  of  these  particulars,  the  Court  will  have  facts  and  not  speculations  for  the 
basis  of  a  judgment. 

The  testimony  as  it  now  stands  would  perhaps  entitle  the  plaintiff  to  a  small 
judgment,  but  we  think  justice  requires  that  the  case  should  be  remanded  in 
order  to  enable  the  plaintiff  to  call  for  the  books  kept  by  defendant,  or  advance 
further  and  more  satisfactory  proof,  if  it  be  in  his  power.  See  Parker  v.  Jonle, 
15,  An.  290. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  Court,  that  the  judg- 
ment of  the  lower  Court  be  avoided  and  reversed,  and  that  this  case  be  remanded 
to  the  lower  Court  for  ft  new  trial,  the  plaintiff  paying  the  costs  of  the  appeal ; 
and  by  reason  of  the  agreement  on  file,  it  is  further  ordered  that  a  copy  of  this 
decree  be  forwarded  by  the  Clerk  to  the  Sheriff  or  Coroner  of  the  Parish  of 
Caddo,  for  service  on  the  plaintiff. 

Mr.  Justice  Land  recuses  himself,  having  been  of  counsel  in  this  case  for 
defendant. 


js  1198J  Luther  Homes  v.  H.  B.  Carrier. 

The  charge  ofadultory,  preferred  by  the  wife  against  the  husband,  to  serve  as  a  basis  for  a  Judgment 
of  divorce,  does  not  of  itself  amount  to  a  defamation  upon  the  Ikilare  of  the  former  to  sustain  the 
allegation  by  proof.  If  the  accusation  be  not  wanton,  or  malicious,  although  unfounded  in  point  of 
fact,  it  cannot  with  propriety  be  said  that  there  was  a  public  defamation. 

A  PPEAL  from  the. Fourth  District  Court  of  New  Orleans,  Price,  J. 
j\.    J.  McConnell,  for  plaintiff  and  appellant.    Mott  dt  Fraser,  for  defendant. 

Buchanan,  J.  Defendant  sued  plaintiff,  her  husband,  for  divorce,  on  the 
ground  of  adultery. 

This  suit,  after  lasting  a  considerable  time,  was  dismissed,  plaintiff  in  the  action 
(defendant  herein)  failing  to  appear  on  trial  to  prosecute  the  same.  Thereupon 
the  present  plaintiff  brought  this  suit  against  his  wife,  for  separation  of  bed  and 
board,  on  the  ground  of  public  defamation  ;  the  defamation  alleged,  consisting  in 
the  allegations  of  defendant's  petition  in  the  first  suit. 

Defendant  answers  by  reiterating  her  charges  of  adultery ;  although  she  does 
not  now  claim  a  judgment  of  divorce,  but  only  that  plaintiff's  action  be  dis- 
missed. 

The  plaintiff  has  not  made  out  a  case  of  public  defamation,  as  contemplated  by 
ai'ticle  139  of  the  Civil  Code, 

The  charge  of  adultery,  preferred  by  the  wife  against  the  husband,  to  serve  as 
a  basis  for  a  judgment  of  divorce,  does  not,  of  itself,  amount  to  a  defamation, 
upon  the  failure  of  the  former  to  sustain  the  allegation  by  proof.  If  the  accusa- 
tion be  not  wanton  or  malicious,  although  unfounded  in  point  of  fact,  it  cannot, 
with  propriety,  be  said  that  there  was  a  public  defamation. 

We  add,  that  we  agree  with  the  Judge  of  the  District  Court,  that  defendant 
has  failed  to  prove  the  charge  of  adultery  against  her  husband. 

Judgment  affirmed,  with  costs. 

Land.  J.,  absent. 
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T.  R.  Price  et  al.  v.  Charles  M.  Emerson. 

A  Jodgmenl  of  nonsuit  rendered  on  motion  of  defendant's  coanBoI,  when  the  counsel  for  plaintifT  de- 
clines to  go  into  the  case,  is  not  such  an  abandonment  of  the  demand  as  is  contemplated  by  Article 
3485of  the  GtU  Code,  and  prescription  is  considered  as  interrupted  during  the  pendency  of  tho 
action. 

The  alwence  of  the  commisBloner's  signature  to  depositions  taken  under  commission  is  a  fatal  de- 
fect. 

Where  the  defence  against  a  promissory  note  was,  that  plaintiff  was  not  the  bona  fide  holder  of  the 
note,  that  it  belonged  to  the  endorser,  and  had  been  transferred  to  plaintiff  for  the  purpose  of  de- 
priving the  defendant  of  a  good  defence  which  he  had  against  the  endorser,  namely,  that  the  note 
had  been  given  without  consideration,  and  merely  for  the  accomodation  of  the  endorser,  who  was 
also  pny^e—MM :  That  if  this  plea  be  true,  the  endorser  would  be  liable  to  defendant  for  the  reim- 
bursement of  whatever  defendant  was  obliged  to  pay  on  the  note  ;  that  this  eventual  obligation 
towards  defendant  created  on  the  part  of  the  endorser  a  direct  interest  in  the  event  of  the  suit,  and 
that,  at  least  until  defendant  released  the >  endorser  from  liability  over  to  himself,  he  could  not  be 
allowed  to  testify  in  the  cause. 

Defendant's  cause  of  action  in  such  a  case  against  the  endorser  would  only  date  from  the  day  of  his 
condemnation  to  pay  the  note. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Benjamin,  Bradford  eft  Finney,  for  plaintiff.    Durant  A  Hornor  and  E,  W, 
Huntington,  for  defendant  and  appellant. 

Buchanan,  J.  This  case  was  remanded  last  year  npon  a  bill  of  exceptions  to 
the  rejection  of  evidence  of  plaintlfi^.    See  14  An.  141. 

On  the  new  trial,  plaintifife  had  judgment  for  two  of  the  three  notes  sued  upon. 
Defendant  appeals. 

The  first  question  for  consideration  is,  the  plea  of  prescription. 

The  two  notes  in  question  were  due,  respectively,  the  Ist  January  1847,  and 
the  1st  January  1848. 

Citation  was  served  in  the  present  action  on  the  20th  June  1855,— eight  years, 
five  months  and  twenty- days  after  the  maturity  of  the  first,  and  seven  years,  five 
months  and  twenty  days  after  the  maturity  of  the  second  note. 

But  another  suit  had  been  previously  brought  against  defendant  upon  these 
notes,  by  which,  it  is  argued,  prescription  was  interrupted.  Citation  was  served 
in  that  suit  the  15th  November,  1851,  and  judgment  of  nonsuit  was  rendered 
therein  on  the  16th  of  April,  1855.  The  entry  in  the  minutes,  in  relation  to  this 
judgment,  is  as  follows  :  "  This  cause  came  on  this  day  for  trial — M,  Taylor,  for 
plaintiff,  T.  /.  Durant,  for  defendant  and  McHenrif — when  counsel  for  plaintiff 
having  appeared  and  declined  to  go  into  the  case,  and  on  motion  of  T,  J,  Du- 
rant, of  counsel  for  defendant  and  McHenry,  it  is  ordered,  at^udged  and  decreed, 
that  there  be  judgment  as  in  case  of  nonsuit." 

On  the  authority  of  Wilson  v.  Marshall,  10  An.  327,  and  the  cases  therein 
cited,  we  agree  with  the  District  Judge  that  this  was  not  such  an  abandonment 
of  the  plaintiff's  action  as  is  contemplated  by  Article  3485  of  the  Civil  Code. 
Prescription  was  therefore  interrupted  pending  the  said  action ;  and  the  preset 
suit  was  brought  about  two  months  after  it  ceased.  The  plea  of  prescription 
cannot  avail  defendant  as  to  the  two  notes  in  question. 

Defendant  relies  upon  two  bills  of  exception  taken  by  him  to  the  rejection  of 
the  depositions  of  Jolm  McHenry  and  Jesse  McHenry,  taken  under  commission. 
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and  what  be  has  tarned  to  bis  iodividoal  advantage.  If  proof  be  adminia- 
tered  of  these  particulars,  the  Coart  will  have  Tacts  and  not  specalatioos  for  the 
basis  of  ft  judgment. 

The  t«atimony  as  it  now  stands  wonid  perhaps  entitle  the  plaintiff  to  a  small 
jadgment,  but  we  think  justice  requires  that  the  case  shoald  be  remanded  in 
order  to  enable  the  plaiatifl  to  call  for  the  books  kept  by  defendant,  or  advance 
further  and  more  satisfactor;  proof,  if  it  be  in  his  power.  See  Parktr  v.  Jontt, 
15,  An.  290. 

It  is,  therefore,  ordered,  adjudged  and  decreed  bj  the  Court,  that  the  judg- 
ment of  the  lower  Court  be  avoided  and  reversed,  and  that  tliis  case  be  remanded 
to  the  lower  Court  for  p  new  trial,  the  plaintiff  paying  the  costs  of  the  appeal ; 
and  by  reason  of  the  agreement  on  file,  it  is  further  ordered  that  a  copy  of  this 
decree  be  forwarded  by  the  Clerk  to  the  Sheriff  or  Corooer  of  the  Parish  of 
Caddo,  for  service  on  the  plaiotiO'. 

Mr.  Justice  Land  recuses  himself,  having  been  of  counsel  in  this  case  for 
defendant. 


LcTBER  Homes  v.  H.  B.  Carribr. 

The  charefl  nf  AdalLcry,  fiFpr«Tef1  bf  tbeTlfe  ugalnat  tb«  bu3biin<l,  Ir  aerre  w 


i  PPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Priet,  J. 
j\     J.  McConneli,  for  plaintiff  and  appellant.     MoU  tft  Fraser,  for  defendant. 

Buchanan,  J.  Defendant  sued  plaintiff,  ber  busbaud,  for  divorce,  on  the 
ground  of  adultery. 

This  suit,  after  lasting  a  conBiderable  time,  was  dismissed,  plaintiff  in  the  action 
(defendant  herein)  failing  to  appear  on  trial  to  prosecute  the  same.  Thereupon 
the  present  plaintiff  bronght  this  suit  against  bis  wife,  for  separation  of  bed  and 
board,  on  (he  ground  of  public  defamation ;  the  defamation  alle^,  consisting  in 
the  allegations  of  defendant's  petition  in  the  first  suit 

Defendant  answers  by  reiterating  her  charges  of  adultery ;  although  she  does 

not  now  claim  a  '  '         .     -  -  ■    ■      ,.,...  .— 

missi^. 

The  plaintiff  hi 
article  139  of  the 

The  charge  of 
a  basis  for  a  jui 
upon  the  failure  o 
tiun  be  not  wantc 
with  propriety,  b( 

We  add,  that  n 
has  failed  to  provi 

Judgment  afBn 

Land,  J.,  abse 
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T.  R.  Pbick  et  al.  v.  Charles  M.  BKERSotf. 


DB  Uu  nou  ;  Uwl  thie  oveDlniil  abU|>UoD 
B  lublUty  met  lo  titnwir,  be  cvoM  not  be 


APPEAL  ttosa  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Benjamin,  Bradford  A  Finney,  for  pl&iotiff.     Vitrant  it  Horaor  and  E.  W. 
Huntington,  for  defendaot  and  appellant. 

BucBANAX,  J.    This  case  waa  remanded  last  year  npoD  a  bill  of  ezceptiODS  to 
the  rejection  of  evidence  ofpUiDti^    See  14  An.  141. 

On  the  atBw  trial,  plaiotifft  had  jodfcment  for  two  of  the  three  notes  sued  «pi>n. 
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The  evidence  of  these  witneases  was  properly  ralcd  oat.  As  to  the  latter, 
{Jesse  McHenry)  the  signature  of  the  commissioner  is  wanting  to  the  return. 
This  was  a  fatal  defect  of  form. 

Jchn  McHenry,  the  other  witness,  was  the  payee  and  endorser  of  the  notes  of 
defendant  now  sued  on.  He  was  objected  to  on  the  ground  that  the  endorser  is 
incompetent,  by  reason  of  interest,  to  invalidate  the  notes  sued  on. 

The  answer  avers,  that  plaintiff  is  not  the  bona  fide  holder  of  these  notes ;  that 
said  notes  belong  to  John  McHenry  and  were  transferred  to  plaintiffs  for  the  pur- 
pose of  depriving  the  defendant  of  a  good  defense  which  he  has  against  said 
McHenry;  that  said  transfer  was  simulated.  And  the  answer  proceeds  to  aver, 
that  this  defense,  which  he  would  have  against  McHenry f  consists  in  this  :  that 
the  notes  in  question  were  given  without  consideration,  and  merely  for  the  accom- 
modation of  said  John  McHenry. 

If  this  plea  be  taken  for  true,  it  is  very  clear  that  McHenry  would  be  liable  to 
reimburse  anything  that  defendant  may  be  obliged  to  pay  in  consequence  of 
making  the  notes  which  are  now  in  suit.  This  eventual  obligation  towards  de- 
fendant necessarily  creates,  on  the  part  of  the  witness,  a  direct  interest  in  the 
event  of  this  suit, — an  interest  to  secure  the  maker  of  the  notes,  the  defendant, 
from  the  pursuit  of  the  plaintiff.  The  plaintiff  should,  at  least,  have  released  the 
witness  from  liability  over  to  himself,  before  he  testified  in  the  cause.  It  is  ar- 
gued by  counsel  for  defendant,  that  John  McHenry  is  without  interest,  because 
plaintiff's  action  against  him  on  these  notes  would  be  barred  by  prescription. 
This  is  a  point  which  it  would  be  unsafe  to  assume ;  for  we  cannot  know  from 
this  record  what  interruptions  of  prescription  as  against  McHenry  may  have  in- 
tervened, to  bar  such  a  plea,  if  offered.  At  all  events,  it  is  certain  that  Uie 
action  of  defendant  against  McHenry,  to  be  reimbursed  what  he  may  be  con- 
demned to  pay  upon  these  notes,  (if  made  for  the  accommodation  of  McHenry) 
is  not  barred ;  for  defendant's  cause  of  action  would  date  from  the  day  of  such 
condemnation. 

For  the  reasons  given,  the  judgment  of  the  District  Court  is  affirmed,  with 
costs. 
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J.  C.  ZuNTs  u.  Mrs.  Courcelle  et  al. 


16    9e 

62  1754 


The  title  ftcquirod  by  the  vendor  of  property  MUbsoquent  to  the  time  of  the  direstiture  of  bis  interest 

inares  to  the  beucflt  of  his  vendee. 
A  8ale.of  property  without  registry  is  binding  upon  those  claiming  as  donees  nnder  a  subsqaent  act  of 

donation  by  tire  vendor. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
Collins  <fc  Wooldridge,  for  plaintiff  and  appellant.    H,  D.  Ogden,  for  defen- 
dants. 

YooRHiES,  J.    The  object  of  this  suit  is  to  ascertain  if  the  defendants  have 

any  title  to  a  portion  of  the  property  purchased  by  the  plaintiff  at  Sheriff  sale, 

on  execution  against  Mrs,  Sidonia  Moussier,  and  Miss  Emma  Cornen ;  and   if 

they  have  such  titles,  to  procure  a  partition. 

I.  It  is  conceded  that,  at  one  time  Mrs,  Coolidge  and  Mrs,  Courcelle  were  part 
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owners  as  heirs  of  Jean  Marie  Comen  deceased,  and  of  his  deceased  wife  Marie         Zcfb 
G.  Garel,    And  by  purchase  from  Theodore  Comen,  on  the  6th  Jane,  1844,  they      OoumonLB. 
•acquired  an  additional  interest  in  this  property. 

The  question  presented  is,  whether  this  additional  interest  was  divested  by  the 
sale  of  the  12th  February,  1846,  by  which  these  parties  conveyed  their  rights  as 
follows,  to  wit :  "  all  the  hereditary  portions,  rights,  title  and  interest,  claim  and 
demand  of  each  of  them  the  said  Marie  E.  G,  C.  Comen  and  Marie  A.  C,  L. 
Cornen^  wife  of  Geo.  E,  Coolidge,  and  unto  them  devolving  as  heirs  of  the  said 
Jean  M.  Comen  and  Marie  G,  Garel,  their  father  and  mother ;  and  further  all  the 
right,  tide  and  interest,  which  they  have  acquired  jointly  with  the  above  named 
Pierre  P.  Comen,  Anne  M,  E,  Comen  and  Marie  /.  P.  S,  Comen,  wife  of  CrtM- 
tave  Motusier,  from  Mistrexs  Marie  E.  V.  Comen,  wife  of  Achille  Sigur,  of  the 
Parish  of  Iberville,  Mistress  Marie  Gracieuse  Comen,  wife  of  EdtDord  Sigur,  of 
the  Parish  of  St.  Mary,  and  Frangois  Theodore  Comen,  of  the  Parish  of  Plague- 
mine,"  etc, 

Mrs.  Courcelle,  and  Mrs.  Codidge,  therefore,  sold  the  shares,  which  they  owned 
as  heirs  of  their  deceased  fiither  and  mother,  and  also  the  portion  which  they  had 
purchased  from  Frangois  Theodore  Comen.  These  parties,  it  is  true,  perfected 
their  titles  from  the  latter,  only  two  years  after  the  sale  or  project  of  the  sale 
from  which  we  have  made  the  above  quotation.  But,  having  parted  with  their 
interests,  the  title,  which  they  subsequently  procured,  inured  to  the  benefit  of 
their  vendee. 

II.  The  children  of  Mrs.  Moussier  claim  by  virtue  of  donations  from  Mrs. 
Achille  Sigur,  and  of  Mrs.  Edward  Sigur.  On  the  28th  March»  1846,  Mrs. 
Achille  Sigur  sold  her  interest  to  Pierre  Paul  Comen,  Miss  Emma  Comen  and 
Mrs.  Moussier.  The  assignment  purports  to  have  been  made  for  and  in  consider- 
ation of  the  sum  of  $350,  which  she  acknowledged  to  have  received  in  a  promis- 
sory note  subscribed  by  the  said  purchasers.  This  act  was  not  signed  by  one  of 
the  vendees,  Miss  Emma  Comen;  nor  did  she  sign  the  note,  which,  it  appears,  re-  . 
mained  some  indefinite  time  in  the  hands  of  the  notary. 

This  act  was  not  recorded ;  whilst  the  subsequent  donation  of  Mrs.  Sigur  to 
the  minors,  was  admitted  to  r^istry. 

It  does  not  appear  that  the  note  of  $350  was  ever  delivered  to  Mrs.  Sigur, 
nor  that  she  ever  received  from  either  of  the  parties  its  amount.  But,  as  regards 
two  of  the  vendees,  the  sale  was  complete,  and,  with  or  without  registry,  is  as 
binding  upon  the  donees  as  upon  the  donor.  Aliter  as  to  bona  fide  purchasers 
and  creditors.  G.  G.  2242,  2417,  2431. 

Miss  Emma  Cojmen  never  made  herself  a  party  to  this  sale  or  transfer,  either 
by  paying,  or  offering  to  pay,  the  price,  or  by  any  written  stipulation  aliunde.. 
True  she  subsequently  joined  in  mortgaging  the  property ;  but  she  did  not,  how- 
ever, encumber  specifically  the  share  or  interest  in  question.  But  this  is  not  a 
question  of  confirmation  or  ratification ;  for  Miss  Emma  Comen  having  been  no 
party  to  the  contract  of  sale,  there  was,  as  to  her,  no  contract  at  all  to  ratify  or 
confirm.  G.  G.  2252. 

The  one  third  of  the  share  of  Mrs.  Achille  Sigur  was  never  divested,  and  that 
portion  passed  to  the  donees  by  the  act  of  donation. 

Nor  has  the  interest  acquired  by  donation  from  Mrs.  Edufard  Sigur  ever  lueeii 
divested. 
It  is  contended  for  by  the  plaintiff,  that  the  owners  have  bv  their  f^;ta  and 
13 
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pRKs  The  evidence  of  these  witnesses  was  properly  ruled  oat.    As  to  the  latter, 

EMsnwv.  (Jesse  McHenry)  the  signature  of  the  commissioner  is  wanting  to  the  retnm. 
This  was  a  fatal  defect  of  form. 

John  McHenry^  the  other  witness,  was  the  payee  and  endorser  of  the  notes  of 
defendant  now  sued  on.  He  was  objected  to  on  the  groand  that  the  endorser  is 
incompetent,  by  reason  of  interest,  to  invalidate  the  notes  sued  on. 

The  answer  avers,  that  plaintiff  is  not  the  bona  fide  holder  of  these  notes ;  that 
said  notes  belong  to  John  McHenry  and  were  transferred  to  plaintifis  for  the  pur- 
pose of  depriving  the  defendant  of  a  good  defense  which  he  has  against  said 
McHenry  ;  that  said  transfer  was  simulated.  And  the  answer  proceeds  to  aver, 
that  this  defense,  which  he  would  have  against  McHenryy  consists  in  this  :  that 
the  notes  in  question  were  given  without  consideration,  and  merely  for  the  accom- 
modation of  said  John  McHenry. 

If  this  plea  be  taken  for  true,  it  is  very  clear  that  McHenry  would  be  liable  to 
reimburse  anything  that  defendant  may  be  obliged  to  pay  in  consequence  of 
making  the  notes  which  are  now  in  suit.  This  eventual  obligation  towards  de- 
fendaut  necessarily  creates,  on  the  part  of  the  witness,  a  direct  interest  in  the 
event  of  this  suit, — an  interest  to  secure  the  maker  of  the  notes,  the  defendant, 
from  the  pursuit  of  the  plaintiff.  The  plaintiff  should,  at  least,  have  released  the 
witness  from  liability  over  to  himself,  before  he  testified  in  the  cause.  It  is  ar- 
gued by  counsel  for  defendant,  that  John  McHenry  is  without  interest,  because 
plaintiff's  action  against  him  on  these  notes  would  be  barred  by  prescription. 
This  is  a  point  which  it  would  be  unsafe  to  assume ;  for  we  cannot  know  from 
this  record  what  interruptions  of  prescription  as  against  McHenry  may  have  in- 
tervened, to  bar  such  a  plea,  if  offered.  At  all  events,  it  is  certain  that  the 
action  of  defendant  against  McHenry,  to  be  reimbursed  what  he  may  be  con- 
demned to  pay  upon  these  notes,  (if  made  for  the  accommodation  of  McHenry f) 
is  not  barred ;  for  defendant's  cause  of  action  would  date  from  the  day  of  such 
condemnation. 

For  the  reasons  given,  the  judgment  of  the  District  Court  is  affirmed,  with 
costs. 
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J.  C.  ZuNTs  V.  Mrs.  Courcelle  et  al. 

The  title  acquired  by  the  vendor  of  property  Hubseqiieat  to  the  time  of  the  divestiture  of  bis  interest 
15  ^«5?l  inures  to  the  benefit  of  his  vondoe. 

A  salcLof  property  without  registry  is  binding  upon  those  claiming  as  donees  nnder  a  subsqaent  act  of 
donation  by  tlie  vendor. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Pricey  J. 
Collins  dt  Wooldridgej  for  plaintiff  and  appellant.    H,  D.  Ogden,  for  defen- 
dants. 

YooRHiEs,  J.    The  object  of  this  suit  is  to  ascertain  if  the  defendants  have 

any  title  to  a  portion  of  the  property  purchased  by  the  plaintiff  at  Sheriff  sale, 

on  execution  against  Mrs.  Sidonia  Moussierf  and  Miss  Emma  Cornen ;  and   if 

they  have  such  titles,  to  procure  a  partition. 

I.  It  is  conceded  that,  at  one  time  Mrs.  Coolidge  and  Mrs.  Courcelle  were  part 
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owners  as  heirs  of  Jean  Marie  Comen  deceasedi  and  of  his  deceased  wife  Marie         Zcfb 
G.  GareL    And  by  parchase  from  Theodore  Comen,  on  the  6th  Jane,  1844,  they      Couboklui. 
•acqaired  an  additional  interest  in  this  property. 

The  question  presented  is,  whether  this  additional  interest  was  divested  by  the 
sale  of  the  12th  February,  1846,  by  which  these  parties  conveyed  their  rights  as 
follows,  to  wit :  *'  all  the  hereditary  portions,  rights,  title  and  interest,  claim  and 
demand  of  each  of  them  the  said  Marie  E.  G.  C.  Comen  and  Marie  A.  C.  L. 
Cornenf  wife  of  Geo,  E.  Cooiidge,  and  unto  them  devolving  as  heirs  of  the  said 
Jean  M,  Comen  and  Marie  G.  Garel,  their  father  and  mother ;  and  further  all  the 
right,  title  and  interest,  which  they  have  acquired  jointly  with  the  above  named 
Pierre  P.  Comeny  Anne  M.  E.  Comen  and  Marie  /.  P.  S,  Comen,  wife  of  Gils- 
tave  Moussier,  from  Mistress  Marie  E.  V,  Comen,  wife  of  AchUle  Sigur,  of  the 
Parish  of  Iberville,  Mistress  Marie  Gracieuse  Comen,  wife  of  Edtpard  Sigur,  of 
the  Parish  of  St.  Mary,  and  Francois  Theodore  Comen,  of  the  Parish  of  Plaque- 
mine,"  etc. 

Mrs,  Courcelle,  and  Mrs,  Coolidge,  therefore,  sold  the  shares,  which  they  owned 
as  heirs  of  their  deceased  father  and  mother,  and  also  the  portion  which  they  had 
purchased  from  Franfois  Theodore  Comen.  These  parties,  it  is  true,  perfected 
their  titles  from  the  latter,  only  two  years  after  the  sale  or  project  of  the  sale 
from  which  we  have  made  the  above  quotation.  But,  having  parted  with  their 
interests,  the  title,  which  they  subsequently  procured,  inured  to  the  benefit  of 
their  vendee. 

II.  The  children  of  Mrs.  Moussier  claim  by  virtue  of  donations  from  Mrs, 
Achiile  Sigur,  and  of  Mrs.  Edward  Sigur,  On  the  28th  March»  1846,  Mrs. 
AchUle  Sigur  sold  her  interest  to  Pierre  Paid  Comen,  Miss  Emma  Comen  and 
Mrs.  Moussier.  The  assignment  purports  to  have  been  made  for  and  in  consider- 
ation of  the  sum  of  $350,  which  she  acknowledged  to  have  received  in  a  promis- 
sory note  subscribed  by  the  said  purchasers.  This  act  was  not  signed  by  one  of 
the  vendees,  Miss  Emma  Comen;  nor  did  she  sign  the  note,  which,  it  appears,  re-  . 
mained  some  indefinite  time  in  the  hands  of  the  notary. 

This  act  was  not  recorded ;  whilst  the  subsequent  donation  of  Mrs,  Sigur  to 
the  minors,  was  admitted  to  r^istry. 

It  does  not  appear  that  the  note  of  $350  was  ever  delivered  to  Mrs,  Sigur y 
nor  that  she  ever  received  from  either  of  the  parties  its  amount.  But,  as  regards 
two  of  the  vendees,  the  sale  was  complete,  and,  with  or  without  registry,  is  as 
binding  upon  the  donees  as  upon  the  donor.  Aliter  as  to  bona  fide  purchasers 
and  creditors.  C.  0.  2242,  2417,  2431. 

Miss  Emma  Cajmen  never  made  herself  a  party  to  this  sale  or  transfer,  either 
by  paying,  or  ofifering  to  pay,  the  price,  or  by  any  written  stipulation  aliunde. 
True  she  subsequently  joined  in  mortgaging  the  property ;  but  she  did  not,  how- 
ever, encumber  specifically  the  share  or  interest  in  question.  But  this  is  not  a 
question  of  confirmation  or  ratification ;  for  Miss  Emma  Comen  having  been  no 
party  to  the  contract  of  sale,  there  was,  as  to  her,  no  contract  at  all  to  ratify  or 
confirm.  G.  0.  2252. 

The  one  third  of  the  share  of  Mrs.  Achiile  Sigur  was  never  divested,  and  that 
portion  passed  to  the  donees  by  the  act  of  donation. 

Nor  has  the  interest  acquired  by  donation  from  Mrs.  Edward  Sigur  ever  beei^ 
divested. 
It  18  contended  for  by  the  plaintiff,  that  the  owners  have  \xj  their  t^ia  and 
13 
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The  evidence  of  these  witDesses  was  properly  ruled  out.  As  to  the  latter, 
{Jesse  McHenryy)  the  sigDatnre  of  the  commisBioner  is  wanting  to  the  retnrn. 
This  was  a  fatal  defect  of  form. 

John  McHenry,  the  other  witness,  was  the  payee  and  endorser  of  the  notes  of 
defendant  now  sued  on.  He  was  objected  to  on  the  ground  that  the  endorser  is 
incompetenti  by  reason  of  interest,  to  invalidate  the  notes  sued  on. 

The  answer  avers,  that  plaintiff  is  not  the  bona  fide  holder  of  these  notes ;  that 
said  notes  belong  to  John  McHenry  and  were  transferred  to  plaintifis  for  the  pur- 
pose of  depriving  the  defendant  of  a  good  defense  which  he  has  against  said 
McHenry  ;  that  said  transfer  was  simulated.  And  the  answer  proceeds  to  aver, 
that  this  defense,  which  he  would  have  against  McHenry ,  consists  in  this  :  that 
the  notes  in  question  were  given  without  consideration,  and  merely  for  the  accom- 
modation of  said  John  McHenry, 

If  this  plea  be  taken  for  true,  it  is  very  clear  that  McHenry  would  be  liable  to 
reimburse  anything  that  defendant  may  be  obliged  to  pay  in  consequence  of 
making  the  notes  which  are  now  in  suit.  This  eventual  obligation  towards  de- 
fendant necessarily  creates,  on  the  part  of  the  witness,  a  direct  interest  in  the 
event  of  this  suit, — an  interest  to  secure  the  maker  of  the  notes,  the  defendant, 
from  the  pursuit  of  the  plaintiff.  The  plaintiff  should,  at  least,  have  released  the 
witness  from  liability  over  to  himself,  before  he  testified  in  the  cause.  It  is  ar- 
gued by  counsel  for  defendant,  that  John  McHenry  is  without  interest,  because 
plaintiff's  action  against  him  on  these  notes  would  be  barred  by  prescription. 
This  is  a  point  which  it  would  be  unsafe  to  assume ;  for  we  cannot  know  from 
this  record  what  interruptions  of  prescription  as  against  McHenry  may  have  in- 
tervened, to  bar  such  a  plea,  if  offered.  At  all  events,  it  is  certain  Uiat  the 
action  of  defendant  against  McHenry,  to  be  reimbursed  what  he  may  be  con- 
demned to  pay  upon  these  notes,  (if  made  for  the  accommodation  of  McHenry^ 
is  not  barred ;  for  defendant's  cause  of  action  would  date  from  the  day  of  such 
condemnation. 

For  the  reasons  given,  the  judgment  of  the  District  Court  is  affirmed,  with 
costs. 


J.  C.  ZuNTs  u.  Mrs.  Courcelle  et  al. 
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The  title  acquired  by  the  vendor  of  property  KubsoqueDt  to  the  time  of  the  divestiture  of  his  inlerest 

Inures  to  the  benefit  of  hiA  vendee. 
A  f)ia]e.of  property  without  registry  is  binding  upon  those  claiming  as  donees  nnder  a  subsquent  act  of 

donation  by  tire  vendor. 


APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
Collins  ^  Wooldridge,  for  plaintiff  and  appellant.    H,  D.  Ogden,  for  defen- 
dants. 

YooRHiEs,  J.    The  object  of  this  suit  is  to  ascertain  if  the  defendants  have 

any  title  to  a  portion  of  the  property  purchased  by  the  plaintiff  at  Sheriff  sale, 

on  execution  against  Mrs,  Sidonia  Moussier,  and  Miss  Emma  Cornen ;  and   if 

they  have  such  titles,  to  procure  a  partition. 

I.  It  is  conceded  that,  at  one  time  Mrs.  Coolidge  and  Mrs,  Courc^le  were  part 
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owDers  as  heirs  of  Jean  Marie  Comen  deceased,  and  of  his  deceased  wife  Marie         Zchib 
G,  Garel.    And  by  purchase  from  Theodore  Comen,  on  the  6th  Jane,  1844,  they      Oouwjbll*. 
•acquired  an  additional  interest  in  this  property. 

The  question  presented  is,  whether  this  additional  interest  was  divested  by  the 
sale  of  the  12th  February,  1846,  by  which  these  parties  conveyed  their  rights  as 
follows,  to  wit :  **  all  the  hereditary  portions,  rights,  title  and  interest,  claim  and 
demand  of  each  of  them  the  said  Marie  E.  G.  C,  Cornen  and  Marie  A,  C.  L, 
Corneriy  wife  of  Geo,  E.  Coolidge,  and  unto  them  devolving  as  heirs  of  the  said 
Jean  M,  Cornen  and  Marie  G,  Gard,  their  father  and  mother ;  and  farther  all  the 
right,  title  and  interest,  which  they  have  acquired  jointly  with  the  above  named 
Pierre  P.  Comen,  Anne  M,  E.  Cornen  and  Marie  /.  P.  S,  Cornen,  wife  of  Gils- 
tave  Moxiisier,  from  Mistress  Marie  E.  V,  Comen,  wife  of  Achille  Sigur,  of  the 
Parish  of  Iberville,  Mistress  Marie  Gracieuse  Cornen,  wife  of  Edvoard  Sigur,  of 
the  Parish  of  St  Mary,  and  Francois  Theodore  Cornen,  of  the  Parish  of  Plaqite- 
mine,"  etc, 

Mrs,  Courcdle,  and  Mrs,  Coolidge,  therefore,  sold  the  shares,  which  they  owned 
as  heirs  of  their  deceased  fiither  and  mother,  and  also  the  portion  which  they  had 
purchased  from  Franfois  Theodore  Comen.  These  parties,  it  is  true,  perfected 
their  titles  from  the  latter,  only  two  years  after  the  sale  or  project  of  the  sale 
from  which  we  have  made  the  above  quotation.  But,  having  parted  with  their 
interests,  the  title,  which  they  subsequently  procured,  inured  to  the  benefit  of 
their  vendee. 

II.  The  children  of  Mrs.  Moussier  claim  by  virtue  of  donations  from  Mrs. 
Achille  Sigur,  and  of  Mrs.  Edward  Sigur.  On  the  28th  Marcb>  1846,  Mrs. 
Achille  Sigur  sold  her  interest  to  Pierre  Paid  Cornen,  Miss  Emma  Cornen  and 
Mrs,  Moussier.  The  assignment  purports  to  have  been  made  for  and  in  consider- 
ation of  the  sum  of  $350,  which  she  acknowledged  to  have  received  in  a  promis- 
sory note  subscribed  by  the  said  purchasers.  This  act  was  not  signed  by  one  of 
the  vendees,  Miss  Emma  Comen;  nor  did  she  sign  the  note,  which,  it  appears,  re-  . 
mained  some  indefinite  time  in  the  hands  of  the  notary. 

This  act  was  not  recorded ;  whilst  the  subsequent  donation  of  Mrs.  Sigur  to 
the  minors,  was  admitted  to  r^istry. 

It  does  not  appear  that  the  note  of  S350  was  ever  delivered  to  Mrs.  Sigur, 
nor  that  she  ever  received  from  either  of  the  parties  its  amount.  But,  as  regards 
two  of  the  vendees,  the  sale  was  complete,  and,  with  or  without  registry,  is  as 
binding  upon  the  donees  as  upon  the  donor.  Aliter  as  to  bona  fide  purchasers 
and  creditors.  G.  C.  2242,  2417,  2431. 

Miss  Emma  Cornen  never  made  herself  a  party  to  this  sale  or  transfer,  either 
by  paying,  or  ofifering  to  pay,  the  price,  or  by  any  written  stipulation  aliunde. 
True  she  subsequently  joined  in  mortgaging  the  property ;  but  she  did  not,  how- 
ever, encamber  spedfically  the  share  or  interest  in  question.  But  this  is  not  a 
question  of  confirmation  or  ratification ;  for  Miss  Emma  Comen  having  been  no 
party  to  the  contract  of  sale,  there  was,  as  to  her,  no  contract  at  all  to  ratify  or 
confirm.  0.  C.  2252. 

The  one  third  of  the  share  of  Mrs.  Achille  Sigur  was  never  divested,  and  that 
portion  passed  to  the  donees  by  the  act  of  donation. 

Nor  has  the  interest  acquired  by  donation  from  Mrs.  Edufard  Sigur  ever  hieei^ 
divested. 
It  is  contended  for  by  the  plaintiff,  that  the  owners  havQ  \xf  their  f^;ta  and 
13 
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pnoi  The  evidence  of  these  witnesses  was  properly  rated  out.    As  to  the  latter, 

Enncnr.  (Jesse  McHenry^  the  signature  of  the  commissioner  is  wanting  to  the  return. 
This  was  a  fatal  defect  of  form. 

John  McHenry^  the  other  witness,  was  the  payee  and  endorser  of  the  notes  of 
defendant  now  sued  on.  He  was  objected  to  on  the  ground  that  the  endorser  is 
incompetent}  by  reason  of  interest,  to  invalidate  the  notes  sued  on. 

The  answer  avers,  that  plaintiff  is  not  the  bona  fide  holder  of  these  notes ;  that 
said  notes  belong  to  John  McHenry  and  were  transferred  to  plaintifis  for  the  pur- 
pose of  depriving  the  defendant  of  a  good  defense  which  he  has  against  said 
McHenry  ;  that  said  transfer  was  simulated.  And  the  answer  proceeds  to  aver, 
that  this  defense,  which  he  would  have  against  McHenry^  consists  in  this  :  that 
the  notes  in  question  were  given  without  consideration,  and  merely  for  the  accom- 
modation of  said  John  McHenry. 

If  this  plea  be  taken  for  true,  it  is  very  clear  that  McHenry  would  be  liable  to 
reimburse  anything  that  defendant  may  be  obliged  to  pay  in  consequence  of 
making  the  notes  which  are  now  in  suit.  This  eventual  obligation  towards  de- 
fendant necessarily  creates,  on  the  part  of  the  witness,  a  direct  interest  in  the 
event  of  this  suit, — ^an  interest  to  secure  the  maker  of  the  notes,  the  defendant, 
from  the  pursuit  of  the  plaintiff.  The  plaintiff  should,  at  least,  have  released  the 
witness  from  liability  over  to  himself,  before  he  testified  in  the  cause.  It  is  ar- 
gued by  counsel  for  defendant,  that  John  McHenry  is  without  interest,  because 
plaintiff's  action  against  him  on  these  notes  would  be  barred  by  prescription. 
This  is  a  point  which  it  would  be  unsafe  to  assume ;  for  we  cannot  know  hrom 
this  record  what  interruptions  of  prescription  as  against  McHenry  may  have  in- 
tervened, to  bar  such  a  plea,  if  offered.  At  all  events,  it  is  certain  that  the 
action  of  defendant  against  McHenry,  to  be  reimbursed  what  he  may  be  con- 
demned to  pay  upon  these  notes,  (if  made  for  the  accommodation  of  McHenry^ 
is  not  barred ;  for  defendant's  cause  of  action  would  date  from  the  day  of  such 
condemnation. 

For  the  reasons  given,  the  judgment  of  the  District  Court  is  affirmed,  with 
costs. 


62  1754 
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J.  C.  ZuNTs  V.  Mrs.  Courcelle  et  al. 

The  title  acquirod  by  the  vendor  or  property  subsoquont  to  the  time  or  the  divestiture  or  hii  inieresil 
1?  ^-??l  inures  to  the  benefit  of  his  vcndoe. 

A  BaIe.of  property  without  registry  is  binding  upon  those  claiming  as  donees  nndor  a  subsquent  act  of 
donation  by  tiro  vendor. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Pricey  J. 
Collins  c&  Wooldridge,  for  plaintiff  and  appellant.    H,  D.  OgdeUf  for  defen- 
dants. 

YooRHiEs,  J.    The  object  of  this  suit  is  to  ascertain  if  the  defendants  have 

any  title  to  a  portion  of  the  property  purchased  by  the  plaintiff  at  Sheriff  sale, 

on  execution  against  Mrs,  Sidonia  Moussier,  and  Miss  Emma  Cornen ;  and   if 

they  have  such  titles,  to  procure  a  partition. 

I.  It  is  conceded  that,  at  one  time  Mrs.  Coclidge  and  Mrs,  Courcelle  were  part 
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owDers  as  heirs  of  Jean  Marie  Comen  deceased,  and  of  his  deceased  wife  Marie         Zuim 
G.  Garel,    And  by  purchase  from  Tkeodore  Comen,  on  the  6th  June,  1844,  they      OoumonLB. 
•acquired  an  additional  interest  in  this  property. 

The  question  presented  is,  whether  this  additional  interest  was  divested  by  the 
sale  of  the  12th  February,  1846,  by  which  these  parties  conveyed  their  rights  as 
follows,  to  wit :  "  all  the  hereditary  portions,  rights,  title  and  interest,  claim  and 
demand  of  each  of  them  the  said  Marie  E.  G,  C.  Comen  and  Marie  A.  C,  L. 
Cornen^  wife  of  Geo,  E.  Coolidge,  and  unto  them  devolving  as  heirs  of  the  said 
Jean  M.  Comen  and  Marie  G,  Gard,  their  father  and  mother ;  and  further  all  the 
right,  title  and  interest,  which  they  have  acquired  jointly  with  the  above  named 
Pierre  P.  Comen,  Anne  M.  E.  Cornen  and  Marie  J.  P,  S,  Comen,  wife  of  CrtM- 
tave  Moussier,  from  Mistress  Marie  E.  V,  Comen,  wife  of  Ackille  Sigur,  of  the 
Parish  of  Iberville,  Mistress  Marie  Gracieuse  Comen,  wife  of  Edward  Sigur,  of 
the  Parish  of  St.  Mary,  and  Francois  Theodore  Comen,  of  the  Parish  of  Plaque- 
mine,"  etc, 

Mrs,  Courcelle,  and  Mrs,  Coolidge,  therefore,  sold  the  shares,  which  they  owned 
as  heirs  of  their  deceased  father  and  mother,  and  also  the  portion  which  they  had 
purchased  from  Franfois  Theodore  Comen,  These  parties,  it  is  true,  perfected 
their  titles  from  the  latter,  only  two  years  after  the  sale  or  project  of  the  sale 
from  which  we  have  made  the  above  quotation.  But,  having  parted  with  their 
interests,  the  title,  which  they  subsequently  procured,  inured  to  the  benefit  of 
their  yendee. 

11.  The  children  of  Mrs,  Moussier  claim  by  virtue  of  donations  from  Mrs, 
Achille  Sigur,  and  of  Mrs,  Edward  Sigur,  On  the  28th  March»  1846,  Mrs, 
Achille  Sigur  sold  her  interest  to  Pierre  Paul  Cornen,  Miss  Emma  Comen  and 
Mrs,  Moussier,  The  assignment  purports  to  have  been  made  for  and  in  consider- 
ation of  the  sum  of  8350,  which  she  acknowledged  to  have  received  in  a  promis- 
sory note  subscribed  by  the  said  purchasers.  This  act  was  not  signed  by  one  of 
the  vendees,  Miss  Emma  Comen;  nor  did  she  sign  the  note,  which,  it  appears,  re-  . 
mained  some  indefinite  time  in  the  hands  of  the  notary. 

This  act  was  not  recorded ;  whilst  the  subsequent  donation  of  Mrs,  Sigur  to 
the  minors,  was  admitted  to  r^istry. 

It  does  not  appear  that  the  note  of  $350  was  ever  delivered  to  Mrs.  Sigur, 
nor  that  she  ever  received  from  either  of  the  parties  its  amount  But,  as  regards 
two  of  the  vendees,  the  sale  was  complete,  and,  with  or  without  registry,  is  as 
binding  upon  the  donees  as  upon  the  donor.  Aliter  as  to  bona  fide  purchasers 
and  creditors.  C.  G.  2242,  2417,  2431. 

Miss  Emma  Cornen  never  made  herself  a  party  to  this  sale  or  transfer,  either 
by  paying,  or  offering  to  pay,  the  price,  or  by  any  written  stipulation  aliunde. 
True  she  subsequently  joined  in  mortgaging  the  property ;  but  she  did  not,  how- 
ever, encumber  specifically  the  share  or  interest  in  question.  But  this  is  not  a 
questioD  of  confirmation  or  ratification ;  for  Miss  Emma  Comen  having  been  no 
party  to  the  contract  of  sale,  there  was,  as  to  her,  no  contract  at  all  to  ratify  or 
confirm.  0.  0.  2252. 

The  one  third  of  the  share  of  Mrs,  Achille  Sigur  was  never  divested,  and  that 
portion  passed  to  the  donees  by  the  act  of  donation. 

Nor  has  the  interest  acquired  by  donation  from  Mrs,  Edward  Sigur  ever  hieei^ 
divested. 
It  is  contended  for  by  the  plaintiff,  that  the  owners  have  b^  their  f^;ta  and 
13 


98  SUPREME  COURT  OF  LOUISIANA. 

ZuMia         BileDce  been  instrumeDtal  in  deceiving  him  as  to  the  non  existence  of  any  title  in 
OocBOBxi.      them.    An  answer  to  this  is  that  minors  cannot  be  so  estopped. 

It  iS|  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court, 
as  regards  Mrs.  Coolidge  and  Mrs,  Courcelhj  be  affirmed  with  costs. 

It  is  farther  decreed,  that  the  said  judgment  be  reversed  as  regards  the  heirs 
and  children  of  Gustave  Moussier  and  Marie  P.  Sidonia  Moussier,  who  are  here- 
by recognized  to  be  the  owners  of  the  property  in  question,  in  the  following  pro- 
portions, to  wit :  one  third  of  one  forty-eighth  part  thereof,  being  the  share  of 
Mrs.  AchiUe  Sigur, — and  also  one  forty-eighth  portion,  being  the  share  of  Mrs. 
Edward  Sigur, 

And  it  is  further  decreed,  that  this  case  be  remanded  for  a  partition,  the  plain- 
tiff and  appeUee  paying  the  costs  of  appeal. 
'  Land,  J.  absent. 


James  M.  Watson  v.  Robert  li.  Jones. 

Upon  a  motion  to  dismiss  an  appeal  from  a  Judgment  rendered  after  answer  filed, upon  tbc  ground  c€ 
imperroctiOD  in  the  attestation  of  the  record  by  the  Clerk— Held .-  That  in  this  form  of  appeal,  (he 
Clerk  should  certify  unqualifiedly  that  the  transcript  contains  all  the  testimony  adduced.  If  the 
Clerk  cannot  so  cortuy,  and  there  has  been  no  statement  of  facts  prepared,  no  bill  of  exceptions 
or  special  verdict  taken,  and  no  osrtignment  of  errors  filed,  the  appeal  must  bo  dismissed. 

APPEAL  from  the  District  Court  of  the  Parish  of  Carroll,  Farrar,  J. 
C.  A.  DeFrance,  for  plaintiff.    R.  G.  Harper,  for  defendant  and  appellant. 
Merrick,  C.  J.    There  is  a  motion  to  dismiss  the  appeal  in  this  case  on  two 
grounds. 

It  will  be  sufficient  to  notice  only  one  of  the  grounds.  The  Clerk,  in  his  attes- 
tation of  the  record,  certifies,  *'  that  the  foregoing  pages  contain  a  full  transcript 
of  all  the  evidence  adduced  on  the  trial  of  said  cause,  as  appears  to  me  (him)  of 
record." 

The  answer  contained  a  general  denial,  and  the  judgment  purports  to  have 
been  rendered  upon  proof;  yet  the  transcript  does  not  contain  any  evidence. 

The  case  cannot  be  distinguished  in  principle  from  the  case  of  Baham 
V.  Livingston^  II  An.  604,  where  it  was  beld  in  substance,  in  this  form  of  appeal, 
that  the  Clerk  should  certify  unqualifiedly,  in  conformity  to  Art.  896  C.  P.,  that 
the  transcript  contains  all  the  testimony  adduced.  If  the  Clerk  cannot  so  certify, 
and  there  has  been  no  statement  of  facts  prepared,  no  bill  of  exception  or  special 
verdict  taken,  and  no  assignment  of  errors  filed,  the  appeal  must  be  dismissed. 
See  also  cases  of  Par goud  v.  Pace,  11  An.  644,  and  Carpenter  v.  Reynolds,  3 
An.  592. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  Court,  that  the  appeal  in 
this  case  be  dismissed,  at  the  costs  of  the  appellant. 
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Frank  Pelhah  v.  Steamboat  Messenger,  Captain  and  Owners. 

Under  the  Act  of  1840,  tho  mere  fact  of  a  slave  being  found  on  board  of  a  boat  without  a  written  per- 
mission creates  a  presumption  against  tho  owners  of  the  boat,  that  such  slave  was  received  with 
the  intention  of  depriving  his  master  of  him  or  of  transporting  him  out  of  the  Slate,  or  (h>m  one 
part  of  the  State  to  another ;  and  this  presumption  cannot  be  destroyed  but  ou  testimony  of  at  least 
two  witnesses  not  employed  on  board  such  vessel,  and  on  corroborating  circumstances. 

Tho  requirement  iit  this  statute  of  1840,  that  the  witnesses  called  to  rebut  the  presumption  must  be 
such  as  are  not  employed  on  the  vessel,  refers  to  the  time  when  they  are  called  to  testify.  The  (bet 
that  they  have  at  a  period  past  been  employed  on  the  vessel,  will  be  no  objection  to  their  testimony 
if  it  be  shown  that  at  the  time  they  were  summoned  to  give  their  testimony  they  were  bona  Juie. 
engaged  in  some  other  employment. 

The  exclusion  of  the  citizen  firom  giving  evidence  is  somewhat  opposed  (b  nat-  ral  right,  and  ought  not 
to  be  extended  beyond  the  letter  of  the  I.iw. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Triu,  J. 
B,  Eagan,  for  plaiutiff  and  appellant.    Lea  <&  Marr,  for  defendaut. 

Merrick,  C.  J.  This  suit  is  brought  to  recover  S1300,  the  value,  and  8500, 
the  penalty,  under  the  Act  of  1840,  for  the  loss  of  a  slave  named  Baptiste, 

Plaintiff  alleges  that  defendants  ''  received  and  permitted  to  comd  on  board 
said  steamboat  at  this  port,  on  or  about  the  11th  of  August,  1858,  without  the 
consent  or  permission  of  your  petitioner,  his  slave  boy,  Baptiste,  aged  about  25 
years  ";  that  said  steamboat  was  bound  on  a  voyage  to  Memphis  (Tenn.),  and 
left  New  Orleans  with  the  slave  on  board  ;  that  "  said  slave  was  found  on  board, 
and  was  lost  or  drowned  from  said  steamboat  while  in  the  performance  of  said 
voyage." 

The  defence  to  the  action  is.  that  the  slave  was  hired  to  the  boat,  and  was 
drowned,  without  any  fault,  of  the  officers  of  the  boat. 

Judgment  was  rendered  for  defendants,  and  plaintiff  appeals. 

The  proof  in  the  record  is  ample,  that  the  slave  with  another  was  hired  by  the 
plaintiff  himself  to  the  steamboat. 

But  two  of  the  witnesses  who  prove  the  hiring  were  employed  on  the  boat 
when  the  slave  was  hired,  but  left  the  same  before  he  was  lost  overboard,  and 
were  engaged  in  business  elsewhere  when  their  depositions  were  taken. 

The  Act  of  1840  makes  the  mere  fact  of  the  slave  being  found  on  board  with- 
out a  written  permission,  a  presumption  against  the  owners  of  the  boat,  that 
such  slave  was  received  with  the  intention  of  depriving  his  master  of  him  or  of 
transporting  him  out  of  the  State,  or  from  one  part  of  the  State  to  another.  It 
then  declares,  "And  this  presumption  of  law  shall. not  be  destroyed  but  on  testi- 
mony of  at  least  two  witnesses  not  employed  on  board  said  vessel,  and  on  corro- 
borating circumstances." 

Under  this  clause,  the  plaintiff,  who  reserved  his  bill  of  exception  in  the  lower 
court,  makes  the  point,  that  the  witnesses  were  incompetent,  because  they  were 
employed  on  the  boat  when  the  slave  was  received  on  board,  and  that  their 
incompetency  is  absolute. 

The  absence  of  the  witnesses  from  the  city  was  sufficiently  proved. 

It  will  be  observed,  that  the  statute  is  speaking  of  the  competency  of  witnessesj 
and  we  think  it  has  reference  to  the  time  when  they  are  called,  or  their  testimony 
is  taken  as  such.    The  exclusion  of  the  citizen  from  giving  evidence  is  some- 
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Pxuux        what  agaiast  natural  right,  and  ought  not  to  be  extended  beyond  the  letter  of 
Bn  HjtaBiiron.  the  law. 

If  the  witnesses  be  engaged  bona  fide  in  other  employments  when  they  are 
summoned  or  give  testimony,  as  is  proved  in  this  ca8e,  we  think  they  oaght  not 
to  be  deemed  incompetent. 

It  is  not  important  to  consider  the  bill  of  exception  taken  to  Edward  J,  Ba- 
ker's testimony.    His  evidence  can  be  disregarded  without  prejudice  to  plaintiff's 
case. 
Judgment  affirmed. 


Alexina  Morrison  v,  James  White. 

Whore  a  commiBSlon  to  take  testimony  In  another  State  is  directed  to  a  particalar  commissioner,  there 
is  no  necessity  for  proof  of  bis  ofQcial  character  in  order  to  authenticate  his  retom. 

Where  the  introduction  in  evidence  of  answers  to  interrogatories  taken  under  oomralfision  out  of  the 
State  is  objected  to,  upon  the  ground  that  the  certificate  is  illegal,  the  party  objecting  must  set  forth 
distinctly  the  illegalities  complained  of,  otherwise  the  objection  will  not  be  noticed. 

Where  a  special  commimionor  is  designated  by  the  court  to  take  testimony  under  a  commission  out  of 
the  State,  the  seal  of  office  is  not  required  to  the  authentication  of  his  return. 

Where  a  commission  to  take  testimony  in  another  State  is  executed  by  an  individual  named  In  an 
agreement  of  the  parties  annexed  to  the  commission,  the  individual  thus  designated  is  a  special  oflB- 
cer  of  the  court,  and  no  proof  of  his  official  capacity  is  necessary. 

Where  the  interrogatories  and  cross  interrogatories  have  been  severally  answered  by  each  of  the  wit- 
nesses, it  is  not  necessary  that  the  return  should  show  that  they  have  been  read  to  the  witnesses. 

It  is  not  necessary  that  the  return  should  show  by  whom  the  answers  of  the  witnesses  were  reduced 
to  writing. 

Where,  by  an  agreement  entered  into  by  the  counsel  on  both  sides,  which  appears  in  the  margin  of  a 
commission,  a  party  has  been  named  to  take  testimony,  although  he  has  not  been  named  in  the 
commission,  his  authority  to  execute  the  commission  cannot  be  questioned. 

Whore  the  acknowledgment  of  an  act  of  sale  fh>m  another  State  was  objected  to  as  evidence,  upon 
the  ground  that  it  did  not  appear  Arom  the  act  that  it  was  executed  and  signed  within  the  Jurisdiction 
of  the  officer  attesting  it — Hdd  :  That  the  capacity  of  the  officer  to  receive  acknowledgments  being 
admitted,  it  is  not  material  that  the  act  should  show  where  it  was  executed  and  signed. 

The  presumption  of  freedom  arising  from  color  must  yield  to  proof  of  a  servile  origin. 

The  law  does  not  contemplate  that  any  number  of  crosses  between  the  negro  and  the  white  shall 
emancipate  the  o(&pring  of  the  slave. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  EgglestoUy  J. 
F.  H,  Clack  and  W.  T,  ScoU,  for  plaintiff.     C.  Roselius,  and  J.  Phillip, 
for  defendant  and  appellant.    N.  Commandeiir,  for  Warrantor. 

Buchanan,  J.  Plaintiff  alleges  in  her  petition,  that  she  was  bom  free,  and 
of  white  parents ;  that  she  was  kidnapped,  and  by  stealth  and  gross  fraud  brought 
away  from  her  home  to  the  city  of  New  Orleans,  where  she  is  held  and  claimed 
by  defendant  as  a  slave.  She  prayed  for  a  decree  recognizing  her  status  as  that 
of  a  free  white  person. 

Defendant  denies  the  truth  of  the  allegations  of  petition,  pleads  that  plaintiff 
is  a  slave,  and  that  he  purchased  her,  with  full  warranty  of  title,  from  one  7.  G. 
Haliburton,  whom  he  calls  in  warranty. 

The  case  was  tried  before  a  jury,  who  found  a  verdict  for  plaintiff.    Defendant 
appeals. 
Plaintiff  offered  no  proof  of  her  origin,  but  relies  altogether  upon  speculative 
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opinions  of  physicians  and  others,  as  to  indications  of  a  Caucasian  extraction       HoKRnon 
presented  by  her  skin,  hair,  features,  &c,  Wmn. 

Defendant  gave  in  evidence  his  title  to  plaintiff,  beiDg  a  private  act  of  sale 
from  /.  G,  Haliburton.  of  Pnlaski  County,  State  of  Arkansas. 

He  also  offered  Haliburton*s  title,  and  depositions  of  witnesses  as  to  the  origin 
of  plaintiff;  which  were  rejected,  and  are  the  subject  of  bills  of  exception,  which 
we  now  proceed  to  consider. 

Defendant  offered  the  testimony  of  Benjamin  F,  Danley,  Josiah  M.  Giles,  and 
Benjamin  F.  Giles,  taken  under  commission ;  whereupon,  plaintiff  by  counsel 
objected  : 

1st.  That  there  is  no  proof  of  the  official  character  of  the  officer  executing  the 
commission. 

2d.  That  the  certificate  is  not  such  as  is  required  by  law. 

3d.  That  tbe  certificate  or  return  contains  no  seal  of  the  officer  who  executed 
the  oommissson. 

I.  The  commission  is  directed  to  **John  E.  Knight,  Esq,,  Louisiana  Com- 
missioner in  Little  Rock,  Arkansas."  It  is  executed  in  the  city  of  Little  Rock, 
county  of  Pulaski,  State  of  Arkansas,  by  "  John  E,  Knight,  the  commissioner 
named  in  the  annexed  commission."  The  proof  of  the  official  qualifications  of 
the  commissioner,  thus  specially  designated  by  name  in  the  commission,  was 
annecessary.    Hennen's  Digest,  p.  584,  and  cases  therein  cited. 

II.  This  objection  is  too  indefinite  to  be  noticed.  It  was  the  duty  of  the  party 
objecting  to  have  set  forth  distinctly  the  illegalities  complained  of. 

III.  The  seal  of  office  was  not  required  to  the  authentication  of  the  return  of 
this  officer,  he  being  the  special  commissioner  designated  and  appointed,  by 
name,  by  the  court,  to  take  these  depositions. 

Defendant  offered  in  evidence  the  depositions  of  Thomas  Decrow  and  Elijah 
Decrow,  taken  under  commission ;  to  the  admission  of  which  the  plaintiff  made 
the  following  objections,  which  were  sustained  by  the  court : 

Ist.  That  there  is  no  proof  of  the  official  capacity  of  the  person  purporting  to 
execute  the  commission. 

2d.  That  there  is  nothing  in  the  caption  or  elsewhere  showing  that  the  inter- 
rogatories and  cross-interrogatories  had  been  read  to  the  wituess. 

3d.  That  there  is  nothing  in  the  return  or  certificate  showing  by  whom  the 
answers  of  the  witnesses  were  reduced  to  writing. 

4th.  There  is  no  evidence  showing  that  the  witnesses  signed  the  depositions  in 
the  presence  of  the  officer  who  executed  it. 

dth.  That  there  is  no  pr<)per  and  legal  certificate. 

6th.  That  the  commission  was  executed  by  a  person  not  designated  in  the 
commission. 

I.  The  commission  was  executed  by  an  individual  named  in  an  agreement  of 
parties  annexed  to  the  commission — who  was,  therefore,  a  special  officer  of  the 
court 

n.  The  interrogatories  and  cross-interrogatories  were  severally  answered  by 
each  witness. 

ill.  It  is  not  required  that  the  return  should  show  this. 

lY.  This  is  substantially  stated. 

YL  This  objection  is  frivolous.  The  commission  is  directed  to  "  any  Judge, 
Justice  of  the  Peace,  or  Louisiana  Commissioner  in  the  State  of  Texas ; "  but  in 
the  margin  of  the  commission  is  written  *'  Agreed  that  this  commission  be  exe- 
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HoRMisoH       cutcd  by  Thomas  H.  Forrester,  Notary  Public  of  Galhoan  County,  Texas,"  which 
Wem.        agreement  is  signed  by  the  counsel  of  both  parties.    And  'the  commission  was 
executed  by  Thomas  H.  Forrester,  Notary  Public  of  Calhoun  County,  Texas. 

Defendant  offered  in  evidence  an  act  under  private  signature,  purporting  to  be 
an  act  of  sale  of  a  slave  named  Jane  Morrison,  (whose  identity  with  plaintiff  is 
proved  by  other  testimony  in  the  record)  from  James  C.  Anthony  to  John  G. 
Haliburton,  acknowledged  before  a  Justice  of  the  Peace  of  the  city  of  Little 
Rock,  Pulaski  County,  Arkansas,  authenticated  by  the  Governor  and  Secretary 
of  State  of  Arkansas,  under  the  seal  of  that  State.  This  evidence  was  ruled  out 
upon  the  objection  made  by  plaintiff,  "  that  it  does  not  appear  from  the  said  act 
of  sale  that  the  same  was  executed  and  signed  within  the  jurisdiction  of  the  offi- 
cer attesting  the  same."  We  do  not  understand  this  objection  to  raise  any  ques- 
tion of  the  authority  of  the  Justice  of  the  Peaoe  to  receive  acknowledgments  of 
deeds ;  and  this  certificate  purports  simply,  that  the  officer  received  such  an 
acknowledgment.  It  states  that  James  C.  Anthony  "  personally  appeared  "  be- 
fore the  magistrate  at  Little  Rock,  county  of  PiUaski,  State  of  Arkansas,  and 
acknowledged,  &c.  The  place  where  the  act  of  sale  was  executed  and  signed 
does  not  appear,  nor  is  it  material  for  the  validity  of  the  paper.  The  capacity 
of  the  officer  who  received  the  acknowledgment  is  proved  and  admitted,  and  the 
evidence  should  not  have  been  rejected  upon  the  objection  made. 

Defendant  offered  in  evidence  the  deposition  of  Moses  Morrison,  taken  under  a 
commission  directed  to  D,  E.  E.  Braman,  Clerk  of  the  District  Court  of  Mata- 
gorda, State  of  Texas,  and  executed  by  D.  E.  E.  Braman^  Clerk  of  the  District 
Court  of  the  county  of  Matagorda,  State  of  Texas.    This  evidence  was  ruled  oat 
upon  the  following  objections  : 
1st.  There  is  no  legal  proof  of  the  official  character  of  the  commissioner. 
2d.  I^  does  not  appear  by  whom  the  answers  were  reduced  to  writing. 
3d.  The  certificate  does  not  contain  the  legal  requisites. 
These  objections  are  identical  with  those  already  disposed  of. 
The  same  remarks  apply  to  a  bill  of  exceptions,  taken  by  defendant,  to  the 
rejection  of  the  deposition  of  A,  J.  Hutt,  a  witness  examined  under  commission 
directed  to  James  A,  Hutchins,  a  Justice  of  the  Peace  in  Little  Rock,  Arkansas. 
We  are  of  opinion,  that  all  the  evidence  specified  in  the  above  detailed  bills  of 
exception  was  improperly  rejected.    The  said  evidence  has  come  up  in  the  tran- 
script, as  attached  to  the  bills  of  exception.    We  have  examined  it,  and  find  full 
proof  therein  that  the  plaintiff  was  born  a  slave,  the  offspring  of  a  mulatto 
woman  slave,  and  that  she  passed,  by  a  regular  chain  of  conveyances,  from  the 
possession  of  her  original  owner,  the  owner  of  her  mother,  to  the  defendant. 
1'he  plaintiff  is  proved  to  be  of  fair  complexion,  blue  eyes,  and  flaxen  hair. 
But  the  presumption  of  freedom,  arising  from  her  color,  is  not  a  presumption 
juris  et  de  jure.    It  roust  yield  to  proof  of  a  servile  origin.    The  IjCgislature  has 
not  seen  fit  to  declare,  that  any  number  of  crosses  between  the  negro  and  the 
white  shall  emancipate  the  offspring  of  the  slave ;  and  it  does  not  fall  within  the 
province  of  the  judiciary  to  establish  any  such  rule  of  property. 

Plaintiff's  petition  alleges  that  she  was  bom  of  white  parents,  and  that  she 
was  kidnapped  and  stolen  from  her  home,  shortly  previous  to  the  institution  of 
this  suit,  by  the  defendant.  It  is  remarkable  that  she  has  not  made  the  faintest 
approach  toward  establishing  these  allegations  of  her  petition  by  proof.  But  as 
it  is  possible  she  may  have  evidence  which  her  counsel  deemed  it  unnecessary  to 
introduce,  all  the  evidence  of  origin  on  the  other  side  having  bleen  ruled  out,  we 
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will  remand  the  cause,  in  order  to  give  plaintiff  an  opportunity  to  rebut  that       morwsou 
eyidence ;  which,  unless  rebutted,  is  regarded  by  us  as  conclusive  against  her.  WniiK. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court, 
upon  the  verdict  of  the  jury,  be  reversed ;  and  that  this  cause  be  remanded,  with 
instructions  to  the  said  court  to  receive  the  evidence  offered  by  defendant,  which 
is  the  subject  of  the  several  bills  of  exception  above  considered ;  and  in  other 
respects,  to  proceed  according  to  law  ;  the  plaintiff  and  appellee  to  pay  costs  of 
appeal. 


E.  C.  Lacocr  and  Husband  r.  H.  D.  Lacour. 

A  huaband  cannot  compoDBato  tbe  debt  duo  by  him  to  his  wife's  succession  Tor  the  return  of  property 

settled  on  the  wife  in  dowry  by  the  physician's  bill  which  bo  ha»  paid  for  attendance  during  bor 

last  Illness,  although  the  husband,  at  the  time  of  her  death,  was  Insolvent. 
Where,  by  the  marriage  contract,  the  wearing  apparel  of  the  wife  is  settled  in  dowry  at  an  estimated 

value,  tbe  bosband  will  owe  the  amount,  on  the  dissolution  of  the  marriage,  at  which  it  was  esii- 

mated. 
Tbe  husband  Is  entitled  to  compensate  the  claim  of  the  wife's  heirs  for  her  dowry,  with  the  amount 

paid  by  him  for  her  funeral  expenses. 

APPEAL  from  the  District  Court  of  the  Parish  of  Pointe  Coupee,  McVea^  J., 
presiding.  T.  J,  <§  W.  H.  Cooky,  for  plaintiffs  and  appellants.  A,  Pro- 
vasty,  for  defendant. 

Mkbrick,  C.  J.  This  suit  was  brought  to  recover  of  the  defendant  a  sum 
settled  in  dower  by  the  marriage  contract  duly  executed  between  the  defendant 
and  the  deceased  mother  of  the  plaintiff.  Since  the  institution  of  the  suit,  the 
plaintiff  has  departed  this  life,  and  her  minor  heir,  through  Auguste  Lacour,  her 
natural  tutor,  has  been  made  a  party  by  amendment  to  the  petition. 

Judgment  was  rendered  in  favor  of  the  plaintiff  for  a  portion  of  her  demand 
only,  and  she  appeals. 

The  tutor  complains  of  the  allowance  to  the  defendant  of  a  credit  of  $300,  the 
half  of  the  sum  of  six  hundred  dollars  paid  by  the  defendant  to  the  physiciau  who 
attended  upon  the  deceased  during  her  last  illness.  This  sum  of  3300  appears  to 
have  been  allowed  by  the  lower  court,  on  the  ground  that  the  defendant  was  at 
that  time  insolvent,  and  that  the  succession  of  the  deceased  was  bound  to  sustain 
ooe-half  of  the  charge. 

The  defendant,  in  his  answer  to  the  appeal,  contends  that  he  should  be  allowed 
the  whole  six  hundred  dollars. 

We  are  of  the  opinion,  on  this  point,  that  no  part  of  the  sum  of  $600  can  be 
charged  to  the  wife*8  succession.  The  very  object  of  settling  property  in  dower 
is  to  secure  its  ultimate  return  to  the  wife  at  the  dissolution  of  the  marriage. 
The  law  gives  her  a  mortgage  and  a  privilege  upon  the  property  of  the  husband, 
to  secure  its  return.    C.  C.  2355,  31 58,  3221. 

As  this  obligation  on  the  part  of  the  husband,  to  return  the  dotal  property  of 
the  wife,  is  in  general  superior  to  other  debts,  how  can  it  be  postponed  to  any 
debt  of  the  community  paid  by  the  husband,  or  how  can  it  he  componsated  by 
such  debt  ? 
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Laoouk  It  is  correctly  argued  by  plaintifis'  coansel,  that  if  the  husband  had  died  first, 

Laoour.        however,  insolvent,  the  wife  would  have  been  relieved  from  the  payment  of  the 

debts  of  the  community,  by  renouncing  the  same.    C.  C.  2379.    It  must  then 

follow,  that  her  estate  cannot  be  made  responsible  for  these  debts  simply  because 

she  happens  to  die  first,  and  thus  occasions  the  dissolution  of  the  community. 

The  appellant  also  contends,  that  the  District  Judge  erred  in  not  allowing  in- 
terest on  the  dotal  funds  in  defendant's  hands  from  the  death  of  the  wife,  the 
original  plaintiff's  mother,  until  the  marriage  of  the  said  plaintiff.  The  testi- 
mony upon  which  the  Judge  based  his  conclusion,  that  the  6ost  of  the  mainte- 
nance and  education  of  the  minor  exceeded  the  interest  at  five  per  cent,  upon  her 
estate  of  $2,524,  though  not  very  positive,  is  sufficient  to  sustain  the  same.  The 
services  of  the  slave  were,  it  seems,  of  the  most  trifling  value. 

The  defendant  prays  to  amend  the  judgment  of  the  lower  court  in  his  favor,  on 
the  ground  that  the  wearing  apparel,  &c.,  of  the  deceased,  which  was  estimated 
in  the  marriage  contract  at  $100,  ought  not  to  have  been  allowed  the  plaintiflT, 
because  it  was  used  and  worn  out  by  the  deceased. 

It  is  true  that  the  wearing  apparel  settled  in  dower  must  be  supposed  to  be 
under  the  expectation  that  it  will  be  worn  out,  still,  the  object  is  to  oblige  the 
husband  to  furnish  the  wife  with  the  means  to  obtain  the  like  apparel  at  the  dis- 
solution of  the  marriage.  This  very  case  is  mentioned  in  Lex  10,  Tit.  3,  Lib.  23 
Dig.,  where  it  is  said,  that  it  is  commonly  the  interest  of  the  intended  husband, 
that  there  shall  be  no  estimation  made  of  the  thing  received  in  dower,  in  order 
not  to  incur  the  risk ;  particularly,  where  he  receives  animals  or  garments  for  the 
use  of  the  wife ;  for,  in  the  case  where  the  wearing  apparel  has  been  estimated, 
it  will  happen  that,  after  it  is  worn  out  by  the  wife,  the  husband  will  still  owe 
the  amount  at  which  it  was  estimated.    See  C.  0.  2334. 

The  Judge  of  the  lower  court,  therefore,  did  not  err  in  refusing  to  allow  the 
defendant  a  credit  for  this  amount,  among  other  things  assumed  by  him  in  his 
marriage  contract. 

Defendant  also  contends,  that  one  hundred  and  fifty  dollars  ought  to  be  allowed 
as  funeral  expenses.  We  think,  under  the  authority  of  the  case  of  the  Succession 
of  Dr,  Ira  Smithf  9  An.  112,  this  amount  must  be  allowed  defendant. 

As  we  give  the  plaintiff  the  benefit  of  the  objection  to  the  item  of  three  hun- 
dred dollars,  and  as  we  allow  the  defendant  the  additional  credit  of  one  hundred 
and  fifty  dollars,  it  is  seen  that  the  judgment  must  be  increased  to  $2,524. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  Court,  that  the  judgment 
of  the  lower  Court  be  so  amended  as  to  allow  the  plaintiff  $2,524  as  pripcipal, 
instead  of  the  sum  of  $2,374,  as  specified  in  the  decree  of  the  lower  court,  and 
that  the  said  judgment  so  amended  be  affirmed,  the  defendant  paying  the  costs  of 
the  appeal. 

Land,  J.,  absent. 
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Abraham.  P.  Rightor  et  al.  v.  A.  S.  Phelps. — Wm.  P.  Sunderland 

and  J.  Phelps,  Garnishees. 

ProceedingB  In  garnishment  under  the  Act  ol  the  20th  March  1839,  p.  168,  are  commenced  by  petition 
and  interrogatories ;  and  the  property  and  effects  in  the  poeseesion  of  the  garnishee  belonging  to  the 
defendant  in  ezecation,  can  only  bo  decreed  to  be  levied  or  seized  by  the  Sheriff  trom  the  date  of 
the  service  of  the  interrogatories  on  such  garnisheo  ;  and  if  the  plaintiff  in  execution  relies  upon  a 
seizure  under  his  writ,  prior  to  the  commencement  of  his  suit  in  garnishment  he  must  show  an 
actual  seizure  of  the  property  in  the  manner  prescribed  by  law  ;  otherwise  such  aeizare  will  be  of 
no  avail  to  him.    C.  P.  Arts.  661>e64 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howell,  J. 
Whittaker  <fi  Fellows,  for  plaintifi&  and  appellants.    Hayes  db  Adams,  for 
defendants. 

Land,  J.  A  writ  of  fieri  facias,  issaed  in  the  suit  entitled  John  Conway  et 
als.  Y,  A.  S.  Phelps,  being  in  the  hands  of  the  sheriff,  he  served  a  notice  of  seizure 
under  the  writ,  on  the  13th  of  February,  1860,  on  William  P.  Sunderland  and 
John  Phelps;  in  which  notice  of  seizure  the  sheriff  declared  that  he  seized  in  their 
hands,  all  the  goods,  chattels,  lands,  tenements,  rights  and  credits  belonging  to  the 
defendant,  A.  S,  Phelps ;  but  no  actual  seizure  of  any  property  under  the  writ  was 
made  by  him. 

On  the  15th  of  February,  1860,  the  plaintifis  in  this  suit,  who  were  also  plain- 
tiff in  execution  in  the  case  o(John  Ccmway  et  als,  v.  A.  S,  Phelps,  instituted  pro- 
ceedings in  garnishment  under  the  writ,  by  petition  and  interrogatories  to  W.  P. 
Sunderland  and  John  Phelps,  as  garnishees ;  and  on  the  same  day  caused  the  peti- 
tion and  interrogatories  to  be  served  on  them. 

On  the  14th  of  February,  I860,  the  day  after  the  service  of  the  notice  of  seis- 
ore,  W,  P.  Sunderland  and  John  Phelps  parted  with  the  possession  and  control  of 
certain  property  and  effects  which  they  held  for  A.  8,  Phelps,  the  defendant  in  ex- 
ecution. 

llie  garnishees  answered  the  interrogatories  propounded  to  them,  and  explicitly 
denied  that  any  notice  of  seizure  was  served  on  them  in  the  present  suit  in  gar- 
nishment, on  the  13th  of  February,  1860 ;  and  they  further  denied  that  they  were 
either  indebted  to  the  defendant,  or  had  in  their  hands,  or  under  their  control, 
any  property,  money  or  effects  belonging  to  him,  at  the  time  of  the  service  of  the 
interrogatories  in  this  suit,  with  the  exception  of  an  article  of  small  value  in  the 
possession  of  Sunderland. 

The  answers  of  the  garnishees  having  been  filed  in  court,  the  plaintiffs  took  a 
rale  on  TV.  P.  Sunderland,  to  show  cause  why  judgment  should  not  be  enterec( 
against  him  for  the  sum  of  twenty-six  thousand  six  hundred  dollars,  the  amount 
of  judgment  against  the  defendant,  remaining  unpaid,  and  interest  from  the  13th 
of  February,  1860,  the  date  of  the  service  of  notice  of  seizure  by  the  sheriff  on 
him.  The  plaintifl&  also  took  a  rule  on  John  Phelps,  to  show  cause  why  judg- 
ment should  not  be  rendered  against  him  for  the  sum  of  three  thousand  four  hun- 
dred and  four  dollars  and  twenty-five  cents,  with  interest  from  the  13th  of  Febru- 
ary, 1860,  the  date  of  the  service  of  the  notice  of  seizure  on  him  by  the  sheriff. 

The  grounds  on  which  the  rules  were  taken  against  the  garnishees,  were  sub- 
stantially the  same,  and  are  as  follows  : 
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vs    Foster,  Intervenor. 

.ipiioarance  of  a  malady  in  a  slave, 

way  lo  direct  r vidonco  or  to  opposite 
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106  SUPREME  COURT  OF  LOUISIANA. 

RKsnom  First,  because  their  answers  to  the  interrogatories  propounded,  are  evasive,  and 

PHxin.  not  responsive.  Secondly,  because  it  is  not  true  that  the  garnishees  had  no  serv- 
ice of  notice  of  seizure  in  this  case,  except  the  service  of  interrogatories ;  they 
having  received  notice  of  seizure  on  the  13th  of  February,  1860,  by  personal 
service.  And  thirdly,  because  the  garnishees,  in  their  answers,  acknowledge  that 
they  had  in  their  hands,  property  and  effects  belonging  to  A.  S.  Phelps^  the  de- 
fendant in  execution,  on  and  before  the  14th  of  February,  1860,  at  the  time,  and 
subsequent  to  the  service  of  notice  of  seizure  on  them  by  the  sheriff. 

The  answers  of  the  garnishees  to  the  interrogatories,  are  direct  and  positive, 
and  the  only  question  which  arises  upon  the  rules  taken  by  the  plaintiffs,  is 
whether  the  notice  of  seizure  served  by  the  sheriff  under  the  writ  of  execution,  on 
the  13th  of  February,  1860,  on  W,  P.  Sunderland  and  John  Phelps,  operated  a 
seizure  of  the  property  in  their  hands  belonging  to  the  defendant.  If  the  notice 
itself  did  not  in  law  operate  a  seizure  of  the  property,  the  service  of  the  notice 
was  then  a  vain  and  useless  thing,  without  any  legal  effect  whatever. 

The  law  requires  the  sheriff  having  in  his  hands  a  writ  of  fieri  facias,  to  seize 
the  property  of  the  debtor  to  a  sufficient  amount  to  discharge  the  judgment,  as 
well  as  interest  and  costs ;  and  so  soon  as  he  shall  have  executed  the  writ,  to 
give  notice  thereof  in  writing  to  the  debtor,  and  to  annex  thereto  a  list  of  the 
property  seized,  which  he  shall  deliver  to  him  in  person,  or  leave  at  his  place  of 
ordinary  residence.  G.  P.,  Arts.  651-654.  It  is  clear  from  these  provisions  of 
the  law,  that  a  seizure  by  the  sheriff  is  an  act  which  must  precede  his  notice  of 
.  seizure  to  the  debtor ;  and  that  in  point  of  fact,  if  there  be  no  actual  seizure  by 
the  sheriff,  his  notice  of  seizure  is  untrue  in  itself,  and  cannot  have,  under  a  writ 
of  fieri  facias,  the  effect  of  an  actual  seizure,  but  is,  per  se,  a  vain  and  useless 
thing. 

From  this  view  of  the  law  of  the  case  it  follows,  that  the  property  and  effects 

in  the  hands  of  W.  P,  Sunderland  and  John  Phelps,  belonging  to  the  defendant  in 

execution,  were  not  seized  by  the  sheriff  under  the  writ  on  the  13th  of  February, 

]  860 ;  and  that  the  seizure  in  garnishment  was  not  made  until  the  15th  of  the 

same  month,  on  which  day  the  petition  and  interrogatories  were  served  on  the 

garnishees. 

^,.*-*'^  Proceedings  in  garnishment  under  the  Act  of  the  20th  of  March.  1839,  p.  166, 

i    ^  4J)  ar^fiqmmenced  by  petition  and  interrogatories,  and  the  property  and  effects  in 

^'  ^  ^v*^      th^poss^l|ion  of  the  garnishee  belonging  to  the  defendant  in  execution,  can  only 

J  ^^  .jiS  decr^\)  be  levied  or  seized  by  the  sheriff  from  the  date  of  the  service  of  the 

f^^   1^'         ^' .  jnterw^atomcs  on  such  garnishee ;  and  if  the  plaintiff  in  execution  relies  upon  a 

\    Yf\       c    '  seiztlte  un^^r  his  writi  prior  to  the  commencement  of  his  suit  in  garnishment  he 

\  "**     *^""     must  sho^  an  actual  seizure  of  the  property  in  the  manner  prescribed  by  law, 

***^»'       mterMGkc  such  seizure  will  be  of  no  avail  to  him. 

*Sw     ^'^5^ether  the  garnishees  could  be  made  liable  to  the  plaintiffs,  for  parting  with 
'"'^^^t^possession  and  control  of  the  property  belonging  to  the  defendant  in  execu- 
tion, between  the  dates  of  the  service  of  notice  of  seizure,  and  of  the  interrogato- 
ries, is  a  question  which  cannot  be  considered  under  the  pleadings  in  this  case,  and 
is  one  on  which  we  express  no  opinion. 

For  the  reasons  assigned,  it  is  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  below  be  affirmed,  with  costs. 
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Dougherty  Gause    v.    R.  W.  Bullard. — ^Thomas    Foster,  Intervenor. 

The  presumption  which  arises,  ander  Article  2608  C.  C,  from  the  appearaoce  of  a  malady  in  a  slave, 
within  three  days  immediately  subsoqncnt  to  the  sale,  will  give  way  to  direct  r  vidcnce  or  to  opposite 
presumittions  of  a  controlling  character  ;  but  the  vendor  must  make  out  more  than  a  speculative 
and  possible  case — the  opinion  of  a  physician  who  never  saw  the  slave,  as  to  the  sudden  appearance 
of  the  malady  in  most  cases,  and  as  to  the  probable  effect  of  the  atmosphere,  coupled  with  the 
apparent  good  health  of  the  slave  on  the  day  of  the  sale,  is  not  sufficient  to  destroy  the  legal  pre- 
sumption created  by  this  Article. 

Privileges  are  drictijurii^  and  can  only  exist  by  an  express  law  creating  them. 

Persons  who  have  advanced  money  towards  the  purchase  of  slaves,  or  consignees  or  conim^ion 
agents  who  have  furnished  fUnds  for  a  like  object,  acquire  no  privilege  thereby  under  Article  3214 
of  the  Civil  Gbde  as  amended.  Nor  do  such  advances  par  u  create  any  privilege  on  slaves  under 
our  existing  laws. 

The  provisions  of  our  own  laws  are  to  be  alone  consulted  for  the  existence  and  enforcement  of  privi* 
leges. 

11)0  effect  of  an  Act  passed  in  another  State,  to  take  effect  in  this,  must  be  governed  by  onr  own 
laws. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
Olenn  <fi  Chambers,  for  plaintiff.     G.  M.  Morgan,  for  defendant  BuUard, 
and  T.  J.  db  A,  G,  Semmes,  for  intervenor,  appellants. 

Duffel,  J.  This  is  a  redhibitory  action ;  and  the  defendant,  Bullard,  and 
the  intervenor,  Foster,  are  appellants  from  the  judgment  of  the  District  Court. 

The  evidence  shows  conclusively  that  the  disease  which  caused  the  death  of 
the  slave  nine  days  after  the  date  of  the  sale,  pneumonia,  had  manifested  itself 
two  days  after  the  sale ;  thus  creating  the  legal  presumption  that  the  germ  of 
the  malady  was  in  the  system  before  the  transfer.  C.  C.  2508. 

This  presumption  would  necessarily  give  way  to  direct  evidence,  or  to  opposite 
presumptions  of  a  controlling  character ;  but  the  defence  has  failed  to  make  out 
anything  more  than  a  speculative  and  possible  case.  The  speculative  opinion  of 
the  witness,  a  physician,  who  never  saw  the  slave,  as  to  the  sudden  appearance  of 
the  disease  in  most  cases,  and  as  to  the  probable  effect  of  the  atmosph3re,  coupled 
with  the  apparent  good  health  of  the  slave  on  the  day  of  the  sale,  were  insuffi- . 
cient  to  destroy  the  legal  presumption  created  by  the  above  Article  of.  the  Code. 
Landry  v.  Peterson,  4  An.  96  ;  Kock  <&  McCall  v.  Slatter,  5  An.  739 ;  Dohah-y, 
Wilson,  14  An.  353 ;  State  v.  Bailey,  4  An.  376 ;  Dupre  v.  Desmaret,  5  An.  593,  : 
Roca  V.  Slawson,  5  An,  708. 

The  iss'ie  raised  by  the  intervenor,  who  was  in  possession  of  the  three  slaves 
attached  in  this  suit,  is,  that  those  slaves' were  purchased  in  the  State  of  Georgia, 
by  and  in  the  name  of  the  defendant,  Bidlardf  a  citizen  of  Georgia,  with  funds 
raised  in  Georgia,  on  the  faith  of  a  letter  of  credit  executed  by  the  intervenor, 
with  the  understanding  that  the  slaves  should,  when  brought,  be  consigned  to  him 
for  sale  on  commission  in  New  Orleans,  and  the  net  proceeds  applied  to  the  pay- 
ment of  the  bills  of  exchange  drawn  on  said  letter  of  credit ;  that  he  held  those 
slaves  under  said  agreement  which  had  been  entered  into  in  the  State  of  Georgia, 
and  that  slaves  being  chattels  under  the  laws  of  that  State,  he  had  a  lien  on 
them  which  attaches  in  this  State. 

Privileges  are  stricti  juris,  and  can  only  exist  by  an  express  law  creating  them. 
C.  C.  3152.     Shaw  A  Co.  v.  Grant  et  al,,  13  An.  52. 
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BiaBfom  First,  because  their  answers  to  the  interrogatories  propounded,  are  evasive,  and 

PHxin.  not  responsive.  Secondly,  because  it  is  not  true  that  the  garnishees  had  no  serv- 
ice of  notice  of  seizure  in  this  case,  except  the  service  of  interrogatori^ ;  they 
having  received  notice  of  seizure  on  the  13th  of  February,  1860,  by  personal 
service.  And  thirdly,  because  the  garnishees,  in  their  answers,  acknowledge  that 
they  had  in  their  hands,  property  and  efifects  belonging  to  A.  S,  Phelps,  the  de- 
fendant in  execution,  on  and  before  the  14th  of  February,  1860,  at  the  time,  and 
subsequent  to  the  service  of  notice  of  seizure  on  them  by  the  sheriff. 

The  answers  of  the  garnishees  to  the  interrogatories,  are  direct  and  positive, 
and  the  only  question  which  arises  upon  the  rules  taken  by  the  plaintiffs,  is 
whether  the  notice  of  seizure  served  by  the  sheriff  under  the  writ  of  execution,  on 
the  13th  of  February,  1860,  on  TV,  P.  Sunderland  and  John  Phelps,  operated  a 
seizure  of  the  property  in  their  hands  belonging  to  the  defendant.  If  the  notice 
itself  did  not  in  law  operate  a  seizure  of  the  property,  the  service  of  the  notice 
was  then  a  vain  and  useless  thing,  without  any  legal  effect  whatever. 

The  law  requires  the  sheriff  having  in  his  hands  a  writ  of  fieri  facias,  to  seize 
the  property  of  the  debtor  to  a  sufficient  amount  to  discharge  the  judgment,  as 
well  as  interest  and  costs ;  and  so  soon  as  he  shall  have  executed  the  writ,  to 
give  notice  thereof  in  writing  to  the  debtor,  and  to  annex  thereto  a  list  of  the 
property  seized,  which  he  shall  deliver  to  him  in  person,  or  leave  at  his  place  of 
ordinary  residence.  G.  P.,  Arts.  651-654.  It  is  clear  from  these  provisions  of 
the  law,  that  a  seizure  by  the  sheriff  is  an  act  which  must  precede  his  notice  of 
.  seizure  to  the  debtor ;  and  that  in  point  of  &ct,  if  there  be  no  actual  seizure  by 
the  sheriff,  his  notice  of  seizure  is  untrue  in  itself,  and  cannot  have,  under  a  writ 
of  fieri  facias,  the  effect  of  an  actual  seizure,  but  is,  per  se,  a  vain  and  useless 
thing. 

From  this  view  of  the  law  of  the  case  it  follows,  that  the  property  and  effects 

in  the  hands  of  W.  P.  Sunderland  and  John  Phelps,  belonging  to  the  defendant  in 

execution,  were  not  seized  by  the  sheriff  under  the  writ  on  the  13th  of  February, 

]  860 ;  and  that  the  seizure  in  garnishment  was  not  made  until  the  15th  of  the 

same  month,  on  which  day  the  petition  and  interrogatories  were  served  on  the 

garnishees. 

^^7i^-''**l  Proceedings  in  garnishment  under  the  Act  of  the  20th  of  March,  1839,  p.  166, 

V    ..  \)  ar(^«Qmmenced  by  petition  and  interrogatories,  and  the  property  and  effects  in 

^'^'  \  ■p'       th4.poss«on  of  the  garnishee  belonging  to  the  defendant  in  execution,  can  only 

/**  /'^  *i&  decreed \)  be  levied  or  seized  by  the  sheriff  from  the  date  of  the  service  of  the 

^     <i         .^  futeriopfatojlcs  on  such  garnishee ;  and  if  the  plaintiff  in  execution  relies  upon  a 
I    ^      ^^  '  seiztlte  un^r  his  writ,  prior  to  the  commencement  of  his  suit  in  garnishment  he 
\  '^**     »^"^      nms{  sho4  an  actual  seizure  of  the  property  in  the  manner  prescribed  by  law, 
~"^r'V'        l^terwjkc  such  seizure  will  be  of  no  avail  to  him. 

'S^     ^  ^^^ether  the  garnishees  could  be  made  liable  to  the  plaintifi&,  for  parting  with 


le  possession  and  control  of  the  property  belonging  to  the  defendant  in  execu- 
tion, between  the  dates  of  the  service  of  notice  of  seizure,  and  of  the  interrogato- 
ries, is  a  question  which  cannot  be  considered  under  the  pleadings  in  this  case,  and 
is  one  on  which  we  express  no  opinion. 

For  the  reasons  assigned,  it  is  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  below  be  affirmed,  with  costs. 
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Dougherty  Gause   v.   R.  W.  Bollard. — Thomas    Foster,  Intervenor. 

The  presumption  which  arises,  under  Article  2608  C.  C,  ftrom  the  appevance  of  a  malady  in  a  slave, 
within  three  days  immediately  subsequent  to  the  sale,  will  give  way  to  direct  rvidence  or  to  opposite 
presumptions  of  a  controlling  character  ;  but  the  vendor  must  make  out  more  than  a  speculative 
and  possible  case — the  opinion  of  a  physician  who  never  saw  the  slave,  as  to  the  sudden  appearance 
of  the  malady  in  most  cases,  and  as  to  the  probable  effect  of  the  atmosphere,  coupled  with  the 
apparent  good  health  of  the  slave  on  the  day  of  the  sale,  is  not  sufficient  to  destroy  the  legal  pre- 
sumption created  by  this  Article. 

Privileges  are  slridijuriSy  and  can  only  exist  by  an  express  law  creating  them. 

Persons  who  have  advanced  money  towards  the  purchase  of  slaves,  or  consignees  or  conimisrion 
agents  who  have  fUmished  (tinds  for  a  like  object,  acquire  no  privilege  thereby  under  Article  3214 
of  the  Civil  Code  as  amended.  Nor  do  such  advances  per  u  create  any  privilege  on  slaves  under 
oar  existing  laws. 

The  provisions  of  our  own  laws  are  to  be  alone  consulted  for  the  existence  and  enforcement  of  privi- 
leges. 

The  effect  of  an  Act  passed  in  another  State,  to  take  effect  in  this,  must  be  governed  by  our  own 
laws. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
Olenn  <fi  Chambers,  for  plaintiff.     G,  M.  Morgan,  for  defendant  Bullard, 
and  T.  J.  A  A,  G.  Semmes,  for  intervenor,  appellants. 

Duffel,  J.  This  is  a  redhibitory  action ;  and  the  defendant,  Bullard,  and 
the  intervenor,  Foster,  are  appellants  from  the  judgment  of  the  District  Court. 

The  eyidence  shows  conclusively  that  the  disease  which  caused  the  death  of 
the  slave  nine  days  after  the  date  of  the  sale,  pneumonia,  had  manifested  itself 
two  days  after  the  sale ;  thus  creating  the  legal  presumption  that  the  germ  of 
the  malady  was  in  the  system  before  the  transfer.  C.  0.  2508. 

This  presumption  would  necessarily  give  way  to  direct  evidence,  or  to  opposite 
presumptions  of  a  controlling  character ;  but  the  defence  has  failed  to  make  out 
anything  more  than  a  speculative  and  possible  case.  The  speculative  opinion  of 
the  witness,  a  physician,  who  never  saw  the  slave,  as  to  the  sudden  appearance  of 
the  disease  in  most  cases,  and  as  to  the  probable  effect  of  the  atmosph3re,  coupled 
with  the  apparent  good  health  of  the  slave  on  the  day  of  the  sale,  were  insuffi- 
cient to  destroy  the  legal  presumption  created  by  the  above  Article  of  the  Code. 
Landry  v.  Peterson,  4  An.  96  ;  Kock  <&  McCall  v.  Slatter,  5  An.  739  ;  Dohah-y. 
Wilson,  14  An.  353 ;  State  v.  Bailey,  4  An.  376 ;  Dupri  v.  Desmaret,  5  An.  591,  : 
Roca  V.  Slawson,  5  An.  708. 

The  iss^e  raised  by  the  intervenor,  whjo  was  in  possession  of  the  three  slaves 
attached  in  this  suit,  is,  that  those  slaves' were  purchased  in  the  State  of  Georgia, 
by  and  in  the  name  of  the  defendant,  Bullard ,  a  citizen  of  Georgia,  with  fun(3B 
raised  in  Gleorgia,  on  the  faith  of  a  letter  of  credit  executed  by  the  intervenor, 
with  the  understanding  that  the  slaves  should,  when  brought,  be  consigned  to  him 
for  sale  on  commission  in  New  Orleans,  and  the  net  proceeds  applied  to  the  pay- 
ment of  the  bills  of  exchange  drawn  on  said  letter  of  credit ;  that  he  lield  those 
slaves  under  said  agreement  which  had  been  entered  into  in  the  State  of  Georgia, 
and  that  slaves  being  chattels  under  the  laws  of  that  State,  he  had  a  lien  on 
them  which  attaches  in  this  State. 

Privileges  are  stridi  juris,  and  can  only  exist  by  an  express  law  creating  them. 
O.  C.  3152.     Shaw  A  Co,  v.  Grant  et  al,,  13  An.  52. 
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RioiiTuii  First,  because  their  answers  to  the  interrogatories  propounded,  are  evasive,  and 

PHxin.  not  responsive.  Secondly,  because  it  is  not  tme  that  the  garnishees  had  no  serv- 
ice of  notice  of  seizure  in  this  case,  except  the  service  of  interrogatories ;  they 
having  received  notice  of  seizure  on  the  13th  of  February,  1860,  by  personal 
service.  And  thirdly,  because  the  garnishees,  in  their  answers,  acknowledge  that 
they  had  in  their  hands,  property  and  effects  belonging  to  J.  S,  PkeipSt  the  de- 
fendant in  execution,  on  and  before  the  14th  of  February,  1860,  at  the  time,  and 
subsequent  to  the  service  of  notice  of  seizure  on  them  by  the  sheriff. 

The  answers  of  the  garnishees  to  the  interrogatories,  are  direct  and  positive, 
and  the  only  question  which  arises  upon  the  rules  taken  by  the  plaintiffs,  is 
whether  the  notice  of  seizure  served  by  the  sheriff  under  the  writ  of  execution,  on 
the  13th  of  February,  1860,  on  W,  P.  Sunderland  and  J(^n  Phelps^  operated  a 
seizure  of  the  property  in  their  hands  belonging  to  the  defeDdant.  If  the  notice 
itself  did  not  in  law  operate  a  seizure  of  the  property,  the  service  of  the  notice 
was  then  a  vain  and  useless  thing,  without  any  legal  effect  whatever. 

The  law  requires  the  sheriff  having  in  his  hands  a  writ  of  fieri  facias^  to  seize 
the  property  of  the  debtor  to  a  sufficient  amount  to  discharge  the  judgment,  as 
well  as  interest  and  costs ;  and  so  soon  as  he  shall  have  executed  the  writ,  to 
give  notice  thereof  in  writing  to  the  debtor,  and  to  annex  thereto  a  list  of  the 
property  seized,  which  he  shall  deliver  to  him  in  person,  or  leave  at  his  place  of 
ordinary  residence.  C.  P.,  Arts.  651-654.  It  is  clear  from  these  provisions  of 
the  law,  that  a  seizure  by  the  sheriff  is  an  act  which  must  precede  his  notice  of 
.  seizure  to  the  debtor ;  and  that  in  point  of  fact,  if  there  be  no  actual  seizure  by 
the  sheriff,  his  notice  of  seizure  is  untrue  in  itself,  and  cannot  have,  under  a  writ 
of  fieri  facias,  the  effect  of  an  actual  seizure,  but  is,  per  se,  a  vain  and  useless 
thing. 

From  this  view  of  the  law  of  the  case  it  follows,  that  the  property  and  effects 

in  the  hands  of  W.  P,  Sunderland  and  John  Phelps,  belonging  to  the  defendant  in 

execution,  were  not  seized  by  the  sheriff  under  the  writ  on  the  13th  of  February, 

I860;  and  that  the  seizure  in  garnishment  was  not  made  until  the  15th  of  the 

same  month,  on  which  day  the  petition  and  interrogatories  were  served  on  the 

garnishees. 

^^-•i*n  Proceedings  in  garnishment  under  the  Act  of  the  20th  of  March,  1839,  p.  166, 

y    ^  ^)  ar^<S<^mmenced  by  petition  and  interrogatories,  and  the  property  and  effects  in 

r''  \  'f^        th^posscStoon  of  the  garnishee  belonging  to  the  defendant  in  execution,  can  only 

iT  .^^  ^  decrped \)  be  levied  or  seized  by  the  sheriff  from  the  date  of  the  service  of  the 

-ci         '^'  "^^^^^^f^  ^^  ^^^^  garnishee ;  and  if  the  plaintiff  in  execution  relies  upon  a 

>s^        -     '  seiztlte  un^r  his  writi  prior  to  the  commencement  of  his  suit  in  garnishment  he 

»^*'     itu{$t  sho^  an  actual  seizure  of  the  property  in  the  manner  prescribed  by  law, 

'"^-'vV       iitterH^ifcsuch  seizure  will  be  of  no  avail  to  him. 

Nw     ^^^ether  the  garnishees  could  be  made  liable  to  the  plaintiff,  for  parting  with 
^"""^tSe  possession  and  control  of  the  property  belonging  to  the  defendant  in  execu- 
tion, between  the  dates  of  the  service  of  notice  of  seizure,  and  of  the  interrogato- 
ries, is  a  question  which  cannot  be  considered  under  the  pleadings  in  this  case,  and 
is  one  on  which  we  express  no  opinion. 

For  the  reasons  assigned,  it  is  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  below  be  affirmed,  with  costs. 
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Dougherty  Gause   v.    R.  W.  Bullard. — Thomas    Poster,  Intervenor. 

The  preaamptton  which  arises,  under  Article  2508  C.  C,  from  the  appearance  of  a  malady  in  a  slave, 
within  three  days  immediately  subsequent  to  the  sale,  will  give  way  to  direct  evidence  or  to  opposite 
presumptions  of  a  controlling  character  ;  but  the  vendor  must  make  out  more  than  a  speculative 
and  possible  case — the  opinion  of  a  physician  who  never  saw  the  slave,  as  to  the  sudden  appearance 
ofthemalady  in  meet  cases,  and  as  to  (he  probable  effect  of  the  atmosphere,  coupled  with  the 
apparent  good  health  of  the  slave  on  the  day  of  the  sale,  is  not  sufficient  to  destroy  the  legal  pre- 
sumption created  by  this  Article. 

Privileges  are  atriOijuris^  and  can  only  exist  by  an  express  law  creating  them. 

Persons  who  have  advanced  money  towards  the  purchase  of  slaves,  or  consignees  or  commission 
agents  who  have  furnished  ftinda  for  a  like  object,  acquire  no  privilege  thereby  under  Article  3214 
of  the  Civil  Code  as  amended.  Nor  do  such  advances  per  u  create  any  privilege  on  slaves  under 
our  existing  laws. 

The  provisions  of  our  own  laws  are  to  be  alone  consulted  for  the  existence  and  enforcement  of  privl- 
leges. 

ThQ  effect  of  an  Act  passed  in  another  State,  to  take  effect  in  this,  must  be  governed  by  our  own 
laws. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Egglestoriy  J. 
Olenn  <6  Chambers,  for  plaintiff.     6r.  M.  Morgan,  for  defendant  BvUard, 
and  T.  /.  Jk  A.  G.  Semmes,  for  intervenor,  appellants. 

Duffel,  J.  This  is  a  redhibitory  action ;  and  the  defendant,  BuUard,  and 
the  intervenor,  Foster,  are  appellants  from  the  judgment  of  the  District  Court. 

The  eyidence  shows  conclusively  that  the  disease  which  caused  the  death  of 
the  slave  nine  days  after  the  date  of  the  sale,  pneumonia,  had  manifested  itself 
two  days  after  the  sale ;  thus  creating  the  legal  presumption  that  the  germ  of 
the  malady  was  in  the  system  before  the  transfer.  C.  C.  2508. 

This  presumption  would  necessarily  give  way  to  direct  evidence,  or  to  opposite 
presumptions  of  a  controlling  character ;  but  the  defence  has  failed  to  make  out 
anything  more  than  a  speculative  and  possible  case.  The  speculative  opinion  of 
the  witness,  a  physician,  who  never  saw  the  slave,  as  to  the  sudden  appearance  of 
the  disease  in  most  cases,  and  as  to  the  probable  effect  of  the  atmosphere,  coupled 
with  the  apparent  good  health  of  the  slave  on  the  day  of  the  sale,  were  insuffi- 
cient to  destroy  the  legal  presumption  created  by  the  above  Article  of.  the  Code. 
Landry  v.  Peterson,  4  An.  96  ;  Kock  &  McCall  v.  Slatter,  5  An.  739  ;  Dohan-y. 
Wilson,  14  An.  353 ;  State  v.  Bailey,  4  An.  376 ;  Dupre  v.  Desmaret,  5  An.  591  i 
Roca  V.  Slawson,  5  An.  708. 

The  iss^ie  raised  by  the  intervenor,  who  was  in  possession  of  the  three  slaves 
attached  in  this  suit,  is,  that  those  slaves' were  purchased  in  the  State  of  Georgia, 
by  and  in  the  name  of  the  defendant,  BxiUard,  a  citizen  of  Georgia,  with  funds 
raised  in  Georgia,  on  the  faith  of  a  letter  of  credit  executed  by  the  intervenor, 
with  the  understanding  that  the  slaves  should,  when  brought,  be  consigned  to  him 
for  sale  on  commission  in  New  Orleans,  and  the  net  proceeds  applied  to  the  pay- 
ment of  the  bills  of  exchange  drawn  on  said  letter  of  credit ;  that  he  lield  those 
slaves  under  said  agreement  which  had  been  entered  into  in  the  State  of  Georgia, 
and  that  slaves  being  chattels  under  the  laws  of  that  State,  he  had  a  lien  on 
them  which  attaches  in  this  State. 

Privileges  are  stricti  juris,  and  can  only  exist  by  an  express  law  creating  them. 
C.  C.  3152.     Shaw  <6  Co,  v.  Grant  et  al.,  13  An.  52. 
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RiGirTDK  First,  because  their  answers  to  the  interrogatories  proponnded,  are  evasive,  and 

Pbblps.  not  responsive.  Secondly,  because  it  is  not  tme  that  the  garnishees  had  no  serv- 
ice of  notice  of  seizure  in  this  case,  except  the  service  of  interrogatories ;  they 
having  received  notice  of  seizure  on  the  13th  of  February,  1860,  by  personal 
service.  And  thirdly,  because  the  garnishees,  in  their  answers,  acknowledge  that 
they  had  in  their  hands,  property  and  effects  belonging  to  A.  S.  Thdps,  the  de- 
fendant in  execution,  on  and  before  the  14th  of  February,  1860,  at  the  time,  and 
subsequent  to  the  service  of  notice  of  seizure  on  them  by  the  sheriff. 

The  answers  of  the  garnishees  to  the  interrogatories,  are  direct  and  positive, 
and  the  only  question  which  arises  upon  the  rules  taken  by  the  plaintiffs,  is 
whether  the  notice  of  seizure  served  by  the  sheriff  under  the  writ  of  execution,  on 
the  13th  of  February,  1860,  on  W,  P.  Sunderland  and  John  PhdpSy  operated  a 
seizure  of  the  property  in  their  hands  belonging  to  the  defendant.  If  the  notice 
itself  did  not  in  law  operate  a  seizure  of  the  property,  the  service  of  the  notice 
was  then  a  vain  and  useless  thing,  without  any  legal  effect  whatever. 

The  law  requires  the  sheriff  having  in  his  hands  a  writ  of  fieri  facias^  to  seize 
the  property  of  the  debtor  to  a  sufficient  amount  to  discharge  the  judgment,  as 
well  as  interest  and  costs ;  and  so  soon  as  he  shall  have  executed  the  writ,  to 
give  notice  thereof  in  writing  to  the  debtor,  and  to  annex  thereto  a  list  of  the 
property  seized,  which  he  shall  deliver  to  him  in  person,  or  leave  at  his  place  of 
ordinary  residence.  0.  P.,  Arts.  651-654.  It  is  clear  from  these  provisions  of 
the  law,  that  a  seizure  by  the  sheriff  is  an  act  which  must  precede  his  notice  of 
seizure  to  the  debtor ;  and  that  in  point  of  fact,  if  there  be  no  actual  seizure  by 
the  sheriff,  his  notice  of  seizure  is  untrue  in  itself,  and  cannot  have,  under  a  writ 
of  fieri  facias,  the  effect  of  an  actual  seizure,  but  is,  per  se,  a  vain  and  useless 
thing. 

From  this  view  of  the  law  of  the  case  it  follows,  that  the  property  and  effects 

in  the  hands  of  W.  P.  Sunderland  and  John  Phelps,  belonging  to  the  defendant  in 

execution,  were  not  seized  by  the  sheriff  under  the  writ  on  the  13th  of  February, 

1 860 ;  and  that  the  seizure  in  garnishment  was  not  made  until  the  15th  of  the 

same  month,  on  which  day  the  petition  and  interrogatories  were  served  on  the 

garnishees. 

^.>^--*«^  Proceedings  in  garnishment  under  the  Act  of  the  20th  of  March,  1839,  p.  166, 

J    ^^  J  ar^4;pmmenced  by  petition  and  interrogatories,  and  the  property  and  effects  in 

y  \  (/        th4poss€ltoon  of  the  garnishee  belonging  to  the  defendant  in  execution,  can  only 

/  .^-^         ^^hS  decreed  IP  be  levied  or  seized  by  the  sheriff  from  the  date  of  the  service  of  the 

^'    ^'        ^>'..!titernq^atojles  on  such  garnishee ;  and  if  the  plaintiff  in  execution  relies  upon  a 

""    >vi       iL    '  B^izd^  unjjf^r  his  writ,  prior  to  the  commencement  of  his  suit  in  garnishment  he 

**     -^•*     Wit  shof  an  actual  seizure  of  the  property  in  the  manner  prescribed  by  law, 

"^.XV       t>i6erv5ifc  such  seizure  will  be  of  no  avail  to  him. 

"V^  ^  Vjf^ether  the  garnishees  could  be  made  liable  to  the  plaintiflfe,  for  parting  with 
^*"'*tSe  possession  and  control  of  the  property  belonging  to  the  defendant  in  execu- 
tion, between  the  dates  of  the  service  of  notice  of  seizure,  and  of  the  interrogato- 
ries, is  a  question  which  cannot  be  considered  under  the  pleadings  in  this  case,  and 
is  one  on  which  we  express  no  opinion. 

For  the  reasons  assigned,  it  is  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  below  be  affirmed,  with  costs. 
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Dougherty  Gause   v.    R.  W.  Bullard. — ^Thomas   Poster,  Intervenor. 

The  presumption  which  arises,  under  Article  2608  C.  C,  ft'om  the  appearance  of  a  malady  in  a  slave, 
within  three  days  immediately  subsequent  to  the  sale,  will  give  way  to  direct  evidence  or  to  opposite 
presumptions  of  a  controlling  character  ;  but  the  vendor  must  make  out  more  than  a  speculative 
and  possible  case — the  opinion  of  a  physician  who  never  saw  the  slave,  as  to  the  sudden  appearance 
of  the  malady  in  most  cases,  and  as  to  (he  probable  effect  of  the  atmosphere,  coupled  with  the 
apparent  good  health  of  the  slave  on  the  day  of  the  sale,  is  not  sufQcient  to  destroy  the  legal  pre- 
sumption created  by  this  Article. 

Privileges  are  stridijuris^  and  can  only  exist  by  an  express  law  creating  them. 

Persons  who  have  advanced  money  towards  the  purchase  of  slaves,  or  consignees  or  commission 
agents  who  have  ftimished  ftinds  for  a  like  object,  acquire  no  privilege  thereby  under  Article  3214 
of  the  Civil  Gode  as  amended.  Nor  do  such  advances  per  u  create  any  privilege  on  slaves  under 
our  existing  laws. 

The  provisions  of  our  own  laws  are  to  be  alone  consulted  for  the  existence  and  enforcement  of  privl- 
l^ges. 

Hie  effect  of  an  Act  passed  in  another  State,  to  take  effect  hi  this,  must  be  governed  by  our  own 
laws. 

APPEAL  from  the  Fifth  District  Coart  of  New  Orleans,  Eggleston,  J, 
Olenn  <&  Chambers,  for  plaintiff.     G.  M.  Morgan,  for  defendant  Btdlard, 
and  T.  /.  <6  A,  G,  Semmes,  for  intervenor,  appellants. 

Duffel,  J.  This  is  a  redhibitory  action ;  and  the  defendant,  Bullard,  and 
the  intervener,  Foster,  are  appellants  from  the  judgment  of  the  District  Court 

The  eyidence  shows  conclusively  that  the  disease  which  caused  the  death  of 
the  slave  nine  days  after  the  date  of  the  sale,  pneumonia,  had  manifested  itself 
two  days  after  the  sale ;  thus  creating  the  legal  presumption  that  the  germ  of 
the  malady  was  in  the  system  before  the  transfer.  C.  G.  2508. 

This  presumption  would  necessarily  give  way  to  direct  evidence,  or  to  opposite 
presumptions  of  a  controlling  character ;  but  the  defence  has  failed  to  make  out 
anything  more  than  a  speculative  and  possible  case.  The  speculative  opinion  of 
the  witness,  a  physician,  who  never  saw  the  slave,  as  to  the  sudden  appearance  of 
the  disease  in  most  cases,  and  as  to  the  probable  effect  of  the  atmosph3re,  coupled 
with  the  apparent  good  health  of  the  slave  on  the  day  of  the  sale,  were  insuffi- 
cient to  destroy  the  legal  presumption  created  by  the  above  Article  of  the  Code. 
Landry  v.  Peterson,  4  An.  96 ;  Kock  &  McCall  v.  Slatter,  5  An.  739  ;  Lohah-y, 
Wilson,  14  An.  353 ;  State  v.  Bailey,  4  An.  376 ;  Dupri  v.  Desmaret,  5  An.  59i  ; 
Roca  V.  Slawson,  5  An.  708. 

The  issve  raised  by  the  intervenor,  who  was  in  possession  of  the  three  slaves 
attached  in  this  suit,  is,  that  those  slaves' were  purchased  in  the  State  of  Qeorgia, 
by  and  in  the  name  of  the  defendant,  BuUard,  a  citizen  of  Georgia,  with  funds 
raised  in  Georgia,  on  the  faith  of  a  letter  of  credit  executed  by  the  intervenor, 
with  the  understanding  that  the  slaves  should,  when  brought,  be  consigned  to  him 
for  sale  on  commission  in  New  Orleans,  and  the  net  proceeds  applied  to  the  pay- 
ment of  the  bills  of  exchange  drawn  on  said  letter  of  credit ;  that  he  lield  those 
slaves  under  said  agreement  which  had  been  entered  into  in  the  State  of  Georgia, 
and  that  slaves  being  chattels  under  the  laws  of  that  State,  he  had  a  lien  on 
tiiem  which  attaches  in  this  State.  . 

Privileges  are  stricti  juris,  and  can  only  exist  by  an  express  law  creating  them. 
C.  0.  3152.     Shavf  ^  Co.  v.  Grant  et  al,,  13  An.  52. 
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QAvm  Persons  who  haye  adyanoed  money  towards  the  purchase  of  slayes,  or  con* 

BvuJuiD.       signees  and  commission  age.^ts  who  haye  famished  funds  for  a  like  object,  acquire 

no  priyilege  thereby  under  the  Article  3214  of  the  Ciyil  Code  as  amended ;  nor 

do  such  adyanoeSi  per  m,  create  any  priyilege  on  slayes  under  our  existing  laws. 

Cochran  d  Co,  y.  Walker  et  ol,,  10  An.  431. 

It  is  perfectly  immaterial  whether,  under  the  facts  of  this  case,  t^e  intenrenor 
could  claim  a  priyilege  in  the  State  of  Georgia ;  for  this  ccurt  has,  on  more  than 
one  occasion,  said  that  we  are  to  look  to  the  proyisions  of  our  own  laws  for  the 
existence  and  enforcement  of  priyileges.  Lee  y.  HU  Creditorsf  2  An.  600 ;  Wick- 
ham  y.  Livinjsfon  et  al,,  11  An.  702 ;  Swasey  A  Co.  y.  Steamer  Montgomery,  12 
An.  800. 

Besides,  the  defendant  and  interyenor  had  themaelyes  agreed  that  the  slayes 
should  be  imported  and  sold  in  Louisiana,  whence  it  follows  that  the  law  of  the 
forum  must  rule.  G.  0. 10. 

Judgment  affirmed,  with  costs. 


6.  P.  CoNNELY  V.  A.  BouRO,  Sberifif,  et  al, 

A  sarety  who  pays  a  Judgment,  and  is  thereby  subrogated  to  the  rights  of  the  creditor  against  the 
principal  debtor,  may  issue  execution  on  the  Judgment  in  the  name  of  the  creditor  for  the  recovery 
of  the  amount  which,  as  surety,  he  has  paid. 

Where  a  drawer  gives  two  endorsers  as  co-sureties,  the  one  that  endorsee  first  is  liable  to  the  other 
fbr  the  whole  debt. 

Accommodation  paper  is  governed  by  the  same  vuXzs  as  other  paper,  in  regard  to  endorsers. 

Strong  evidence  is  required  to  vary  the  legal  liability  of  endorsers  as  fixed  by  the  lex  merealoria. 

APPEAL  from  the  District  Court  of  the  Parish  of  Terrebonne,  Roman  J. 
Connelly  ^  Righior^  for  plaintiff.    F.  S,  Goode,  for  defendant  and  appel- 
lant. 

Land  J.  The  holder  of  a  promissory  note  obtained  judgment  on  the  same 
against  the  maker,  and  against  G.  F,  Connely,  the  payee,  and  /.  B.  Robinson, 
as  endorsers ;  and  issued  execution  on  his  judgment  against  Robinson,  the  second 
endorser,  who  paid  the  principal  and  interest  together  with  costs  of  suit  into  the 
hands  of  the  sheriff. 

Subsequently,  Robinson  caused  an  alias  writ  of  fieri  facias  to  issue  on  the 
judgment  obtained  by  the  holder  of  the  note,  against  G.  F.  Connely^  the  first 
endorser,  for  the  whole  amount  of  the  principal,  interest  and  coets-which  he  had 
paid  to  the  sheriff. 

Thereupon  Connely,  the  first  endorser  of  the  note,  sued  out  an  injunction  to 
arrest  the  execution  of  the  writ  on  the  following  grounds. 

First.  That  no  judgment  existed  on  which  any  execution  could  haye  issued, 
the  payment  by  said  Robinson,  one  of  the  obligors,  haying  extinguished  the 
same. 

Secondly.  That  all  the  endorsers  of  commercial  paper,  under  the  laws  of 
Louisiana,  are,  as  between  themselyes,  joint  sureties,  and  therefore,  under  no  cir- 
cumstances was  said  Robinson  entitled  to  claim  more  than  half  of  said  judgment. 

Thirdly.  That  there  was  a  conyentional  agreement  that  in  case  of  loss  by  the 
endorsement,  said  loss  should  be  jointly  borne  by  the  endorsers. 
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And  Foarthly.    That  even  if  Robirison  had  a  right  to  issne  execatioa  for  the       Oossbxt 
whole  amoant  of  the  debt  and  interest,  he  had  no  right  to  collect  from  his  co-        Bouro. 
obligor  the  costs  he  had  himself  incurred  in  resisting  the  payment  of  his  debt. 

The  first  ground  relied  on  for  maintaining  the  injunction  is  not  tenable.  It 
has  been  held  by  this  Court  that  a  surety  who  pays  a  judgment,  and  is  thereby 
subrogated  to  the  rights  of  the  creditor  against  the  principal  debtor,  may  iesue 
execution  on  the  judgment,  in  the  name  of  the  creditor,  for  the  recovery  of  the 
amount  which  as  surety  he  has  paid.     Sprigg  y.  Beamen,  6  L.  63. 

Consequently,  by  the  act  of  payment  every  right  of  the  judgment  creditor, 
including  the  right  to  issue  execution,  passed  to  Robinson  by  virtue  of  a  legal 
subrogation  both  against  the  maker  and  first  endorser  of  the  note.  We  say 
against  the  maker  and  first  endorser,  because  the  latter  endorsed  the  note  for  the 
accommodation  of  the  maker,  and  is  viewed  as  a  surety  against  whom  the  rights 
of  the  creditor  were  transferred  by  the  effect  of  the  legal  subrogation,  as  fully 
as  they  were  against  the  principal  debtor  himself.  C.  C,  Arts.  2157, 2158.  It 
results  from  this  doctrine  that  the  payment  made  by  Rokinsont  who  was  also  an 
accommodation  endorser  of  the  note,  and  as  such  is  likewise  viewed  as  a  surety  of 
the  maker,  did  not  extinguish  the  judgment,  but  the  payment  is  considered  in 
law  as  a  sale  to  him  of  all  the  rights  and  actions  of  the  judgment  creditor. 
Scott  v.  Featkerston,  5  A.  313. 

The  second  ground  relied  on  for  the  injmnction  is  also  untenable,  for  it  has  been 
held  by  this  Court  that  where  a  drawer  gives  two  endorsers  as  co-sureties,  the 
one  that  endorses  first  is  liable  to  the  other  for  the  whole  debt.  Stone  v.  Vincent, 
6  N.  S.  518.  The  well  settled  doctrine  is  that  accommodation  paper  is  governed 
by  the  same  rules  as  other  paper ;  and  that  the  first  accommodation  endorser  is 
liable  to  the  second  and  subsequent  endorsers,  and  the  second  to  the  third,  and 
80  on  to  the  eud  of  the  endorsements. 

In  relation  to  the  third  ground  for  the  injunction,  the  testimony  establishes 
that  Robinson  agreed  to  endorse  the  note  for  the  accommodation  of  the  maker, 
provided  that  Connely  would  do  the  same  ;  and  that  afterwards  Robinson  wrote 
the  note  payable  to  the  order  of  Connely^  and  having  endorsed  it,  delivered  it  to 
the  maker  for  his  signature,  and  for  the  endorsement  of  the  payee.  Those  facts 
do  not  prove  an  express  agreement  on  the  part  of  Robinson  to  bear  jointly  with 
Conneiy,  any  part  of  the  loss  that  might  result  from  the  endorsement  of  the  note 
for  the  accommodation  of  the  maker.  On  the  contrary,  the  facts  that  the  note 
was  written  payable  to  the  order  of  Connely,  and  was  made  to  bear  his  first  en- 
dorsement, are  strong  circumstances  in  favor  of  the  understanding  of  Robinson  . 
that  Connely  should  become,  as  his  endorsement  shows,  the  first  endorser  of  the 
note,  and  should  incur  the  liabilities  incident  to  that  relation,  although-  Robinson 
had  first  in  point  of  time  endorsed  the  note,  even  before  it  had  been  signed  by  the 
maker. 

Strong  evidence  is  required  to  vary  the  legal  liability  of  endorsers  as  fixed 
by  the  lex  mercatoria,  for  the  effect  of  such  evidence  is  to  modify  the  rights  and 
obligations  of  the  endorsers  in  derogation  of  the  law  of  their  written  contract, 
and  such  evidence  has  not  been  adduced  by  the  plaintiff  in  this  case.  The  fourth 
ground  for  the  injunction  is  likewise  untenable.  The  costs  which  had  been  in- 
curred in  prosecuting  the  suit  on  the  note  to  judgment,  formed  a  part  of  the 
debt  which  the  first  endorser,  considered  as  a  surety,  was  bound  to  pay  to  the 
judgment  creditor,  and  the  right  to  recover  the  costs  as  well  as  the  principal 
and  interest  of  the  debt,  was  transferred  to  Robinson  by  the  effect  of  the  legal 
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ooHMnxT       subrogation  which  resulted  from  bis  payment  to  the  judgment  creditor.    The 
•BocBQ.        judgment  was,  besides,  in  solidOf  and  as  such,  was  for  the  whole  amount  of  costs 
against  each  of  the  defendants. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Court 
below  be  avoided  and  reversed ;  and  it  is  now  ordered,  adjudged  and  decreed, 
that  the  injunction  sued  out  in  this  case  be  dissolved  with  five  per  cent,  damages 
on  the  amount  of  the  judgment  enjoined,  and  that  this  suit  be  dismissed  at  plain- 
tiff's costs  in  both  courts. 


John  Coleman  v,  R.  H.  Brown,  Curator,  et  al. 

If  the  plalntiflT  in  execution  eend  a  writ  to  another  parish,  the  District  Court  of  that  parish'  has  juris- 
diction.to  issue'an^Djunctlon  on  a  third  opposition,  and  to  try  the  question  raisod  by  it,  although  th« 
plaintiff  in  execution  resides  out  of  the  parish  where  the  ii^unction  suit  is  instituted. 

A  third  opposition  without  an  injunction,  in  order  to  have  tlie  elTeclof  annulling  the  sale,  must  be 
commenced  as  an  opposition  with  an  ipjunction  prior  to  the  execution  of  the  writ  by  a  sale  of  the 
property  seized  under  it. 

APPEAL  from  the  District  Court  of  the  Parish  of  Carroll,  Farrar,  J. 
Short  i&  Parhanif  for  plaintiff  and  appellant.     Sparrow  <&  Montgomery ^  for 
defendant. 

Land,  J.  The  defendant,  R,  H,  Brown^  as  curator,  obtained  judgment  in  the 
Second  District  Court  of  New  Orleans,  against  R,  N,  Eubank  and  W,  H,  Garland^ 
and  caused  an  execution  to  issue  on  the  same,  directed  to  the  sheriff  of  the  parish 
of  Carroll,  by  virtue  of  which  the  sheriff  seized,  as  the  property  of  the  defendant 
in  execution,  a  certain  judgment  rendered  in  the  suit  of  W,  U,  Grarland  ▼.  W,  S. 
Scottt  in  the  District  Court  of  said  parish.  Thereupon,  the  plaintiff  filed,  in  the 
District  Court  of  the  parish  of  Carroll,  an  opposition  on  the  ground  of  ownership, 
to  the  seizure  of  the  judgment  by  the  sheriff,  and  prayed  that  the  parties  in  inter- 
est, ail  of  whom  resided  out  of  the  parish,  be  cited  ;  that  upon  a  final  hearing,  the 
seizure  be  set  aside,  and  he  be  decreed  to  be  the  owner  of  the  judgment  seized. 

The  defendant,  without  answering  to  the  merits,  filed  an  exception  to  the  juris- 
diction of  the  court,  on  the  ground,  that  the  judgment  on  which  the  execution  is- 
sued, had  been  rendered  by  the  Second  District  Court  of  New  Orleans,  and  not 
by  the  District  Court  of  the  parish  of  Carroll,  in  which  court  the  plaintiff  had 
commenced  proceedings  by  third  opposition. 

The  exception  was  sustained,  and  the  plaintiff's  suit  dismissed  for  the  want  of 
jurisdiction  in  the  District  Court  of  the  parish  of  Carroll. 

It  has  been  repeatedly  held,  notwithstanding  the  provisions  of  article  397  of  the 
Code  of  Practice,  that,  if  the  plaintiff  in  execution  send  a  writ  to  another  parish, 
the  district  court  of  that  parish  has  jurisdiction  to  issue  an  injunction  on  a  third 
opposition,  and  to  try  the  question  raised  by  it,  although  the  plaintiff  in  execution 
resides  out  of  the  parish  where  the  injunction  suit  is  instituted.  Lawes  v.  Chain, 
4  N.  S.,  388  ;  Hobgood  v.  Brown,  2  A.  323  ;  Oalbraith  v.  Snyder,  Id.  492  ;  Po> 
lice  Jury  v.  Michel,  4  A.  84  ;  Copley  v.  Edwards,  5  A.  644.  The  only  difference 
between  the  cases  cited  and  the  present  one,  consists  in  the  fact,  that  the  plaintiff 
in  this  suit  did  not  obtain  an  injunction  on  his  third  opposition  to  arrest  the  exe- 
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cution  of  the  writ,  and  to  prevent  a  sale  of  the  property  seized  by  the  sheriff ;       CotnuH 
and  the  question  presented  for  oar  decision  is  narrowed  down  to  this :  Bbowit. 

Is  a  third  opponent  bound  to  sue  out  an  injunction,  in  order  to  give  jurisdic- 
tion to  the  district  court  of  the  parish  to  which  a  writ  has  been  sent  for  execu- 
tion ?  The  cases  above  cited  form  an  exception  to  the  rule  prescribed  by  Art. 
397  of  the  Code  of  Practice ;  and  the  ground  of  the  exception  recognized  by  these 
decisions  is  that  of  necessity  created  by  the  circumstances  of  the  case,  and  not  the 
issue  of  a  writ  of  injunction  at  the  suit  of  the  third  opponent.  The  object  of  a 
third  opposition,  commenced  without  an  injunction  by  the  owner  of  property  ille- 
gally seized,  is  to  annul  the  sale  after  it  shall  have  been  made,  and  recover  the 
possession  of  his  property,  with  damages  against  the  sheriff  for  its  illegal  seizure  ; 
and  whether  the  opposition  is  commenced  with  or  without  an  injunction,  it  is 
equally  important  for  the  owner  to  make  his  demand  before  the  sale  shall  have 
taken  place ;  because  a  third  opposition  without  an  injunction,  in  order  to  have 
the  effect  of  annulling  the  sale,  must  be  commenced  as  an  opposition  with  an  in- 
junction prior  to  the  execution  of,  the  writ  by  a  sale  of  the  property  seized  under 
it ;  and,  consequently,  there  is  no  difference  in  principle  between  the  case  at  bar, 
and  those  above  cited,  recognizing  jurisdiction  in  the  District  Court  of  the  par- 
ish to  which  the  writ  had  been  sent  for  execution. 

The  facts  disclosed  in  the  record  make  a  case  of  necessity  within  the  previous 

decisions  of  this  Court,  that  is  to  say,  a  writ  issued  from  a  District  Court  of  this 

city  to  a  remote  parish ;  and  personal  property,  or  a  debt  claimed  by  a  third 

party  there  seized  by  the  sheriff  and  advertised  for  sale ;  and  these  facts  gave  to 

the  District  Court  of  the .  Parish  of  Carroll  jurisdiction  of  the  plaintiff's  third 

opposition. 

it  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  court 

below  be  reversed,  and  this  cause  remanded  for  further  proceedings  according  to 

law ;  and  that  defendant  and  appellee  pay  the  costs  of  this  appeal. 


16    111 
46  IMTt 


Edward  C.  Word  v.  Martha  G.  Winder. 

laborers  who  hiro  themselves  oat  to  servo  on  plantations,  or  to  work  in  m&nuraciures,  have  not  the 
right  of  leaving  the  person  who  has  hired  them,  nor  can  they  be  sent  away  by  the  proprietor,  nntil 
ttke  time  has  expired  during  which  they  had  agreed  to  serve,  unless  good  and  Just  causes  can  be 
asBigned.  C.  C.  2719.  In  the  latter  case  an  action  for  breach  of  contract,  according  to  articles  C.  C. 
1920, 1924,  is  the  only  remedy. 

APPEAL  from  the  District  Court  of  the  Parish  of  Terrebonne,  Roman,  J. 
Connelly,  dt  Rtghtor,  for    plaintiff.    Bush,  Beatty  A  AUain,  for  defendant 
and  appellant. 

DiTFFEL,  J.  The  plaintiff  sues  for  eighteen  hundred  dollars,  amount  of  his 
wages  for  the  year  1858,  and  obtained  judgment  accordingly,  on  the  finding  of  a 
Jory.  The  defendant^  after  an  unsuccessful  attempt  to  obtain  a  new  trial,  ap- 
pealed. 

The  &ct8  of  the  case  are  briefly  as  follows :  The  plaintiff  acted  as  the  overseer 
of  the  defendant  in  1857,  at  a  salary  of  fourteen  hundred  dollars,  with  certain  spe- 
cified immunities ;  the  defendant,  however,  reserving  to  herself  the  privilege  of  dis- 
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w<«o  charging  the  plaintiff,  at  any  time,  on  paying  to  him  his  time  of  seryioe,  at  the 
Wwon.  rate  of  fourteen  hundred  dollars  per  annum.  The  defendant  agreed,  in  Aagost, 
1857,  to  retain  the  servioes  of  the  pUintiff  for  the  year  1858,  at  the  rate  of  eigh- 
teen  hundred  dollars,  but  discharged  him  in  November,  1857,  or  in  the  early  part 
of  December,  1857.  The  plaintiff  offered,  on  the  1st  of  January,  1858,  to  enter 
into  the  service  of  the  defendant,  and  was  refused. 

The  view  which  we  have  taken  of  this  case,  renders  it  unnecessary  to  express 
any  opinion  on  the  bills  of  exceptions  taken  on  the  trial  below. 

The  article  2720  of  the  Civil  Code  does  not  apply  to  a  case  of  this  kind,  for  as 
the  plaintiff  had  not  entered  into  the  discharge  of  his  duties  under  the  alleged 
contract,  it  cannot,  properly,  be  said  that  he  was,  according  to  the  terms  of  the 
C.  C,  Art.  2719,  Mnt  av>ay  hy  the  proprietor.  Vide  Opinion  Book,  Trefeihen  et  aL 
V.  Lock  et  al. 

The  action,  if  any,  could  only  be  one  in  damages  for  a  breach  of  contract. 
C.  C.  1920-1924  ;  Taylor  v.  Paterson,  9  An.  251.  And  as  the  evidence  does  not 
establish  any  damage,  but,  on  the  contrary,  shows  that  the  plaintiff  obtained  em- 
ployment, as  overseer,  on  another  plantation  for  the  year  1858,  we  can  award 
none. 

It  is  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  court 
below  be  avoided  and  reversed,  and  that  the  claim  of  the  plaintiff  be  rejected,  with 
costs. 


Board  of  Levee  Commissioners  v.  Henrt  Marks. 

The  act  of  a  District  Judge  in  granting  an  order  of  seixore  and  eale  is  a  judicial  act  firom  which  an 
appeal  will  lie ;  and  such  order  may  be  reviewed  in  this  Court.  It  may  be  addressed  to  a  levee  tax 
collector  for  levee  dues. 

APPEAL  from  the  District  Court  of  the  Parish  of  Carroll,  Farrar;  J. 
Hugh  Short,  for  plaintiff.    M,  DuBose,  for  defendant  and  appellant. 

Mebbick,  C.  J.  The  defendant  is  appellant  from  an  order  of  seizure  and  sale 
granted  in  chambers  by  the  Judge  of  the  Tenth  District  Court  for  the  parish  of 
Carroll,  under  the  late  Act  of  1859,  directing  the  mode  of  collecting  the  levee 
taxes  in  the  parishes  of  Madison  and  Carroll,  in  cases  of  failure  to  pay  them.  The 
third  section  of  that  Act  reads :  "  And  upon  return  made  by  the  sheriff,  or  other 
tax  collector,  that  the  levee  tax  due  has  been  demanded  of  the  owner,  or  any 
agent  of  such  owner,  known  to  such  sheriff  or  other  tax  collector  in  said  levee  dis- 
trict, and  that  the  amount  has  not  been  paid,  it  shall  be  the  duty  of  the  District 
Judge,  upon  the  presentation  of  such  return,  to  grant  an  order  of  seizure  and  sale 
against  the  property  specified  in  the  assessment  roll,  which  shall  be  seized  and  sold 
without  the  benefit  of  appraisement,  or  such  amount  as  may  be  necessary  to  pay 
the  levee  tax  due  thereon,  by  giving  twenty  days'  notice  in  a  public  newspaper," 
kc.    See  Session  Acts,  p.  30. . 

The  Judge  had  before  him,  annexed  to  the  petition,  when  he  granted  the  order, 
a  certified  extract  of  the  assessment  roll,  the  return  of  the  tax  collector,  and  a 
document  purporting,  as  it  comes  up  in  the  record,  to  be  the  original  ordinances 
of  the  Board  of  Levee  Commissioners,  authorizing  the  assessment.  Counsel  for 
the  defendant  alleges  it  was  merely  a  printed  copy,  not  certified  by  any  authority. 
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The  plaintiffs  move  to  dismiss  the  appeal,  on  the  alleged  groand,  that  "  there  is  B.  l.  GoxxxaB'Rs 
DO  such  judgmeDt  as  admits  of  an  appeal.    The  act  of  the  Jadge,  iu  performiDg        iUaxa. 
the  duty  reqaired  of  him  by  the  statute,  though  a  judicial  act,  does  not  come 
within  the  meaning  of  such  a  judgment  rendered  as  warrants  an  appeal." 

The  appellant  contends,  first,  that  the  Judge  of  the  lower  court  could  not  issue 
the  order  of  seizure  and  sale  without  authentic  evidence  before  him  ;  that  the 
proof  was  not  authentic  to  establish  the  existence  of  the  ordinance  ;  the  capacity 
of  the  jta^  collector ;  the  verity  of  his  return,  and  the  genuineness  of  his  signature. 
And  secondly,  that  the  order  of  seizure  and  sale  could  not  I«|^al1y  be  addressed  to 
the  tax  collector,  and  should  have  been  addressed  to  the  sheriff,  as  contemplated 
by  the  Code  of  Practice. 

On  the  motion  to  dismiss  the  appeal,  we  are  of  the  opinion  that  the  act  of  the 
District  Judge,  in  granting  the  order  of  seizure  and  sale,  was  a  judicial  act,  from 
which  an  appeal  will  lie  to  this  court.  The  order  of  seizure  and  sale  is  a  proceed- 
ing specially  defined  by  the  Code  of  Practice ;  and  the  L^islature  must  be  sup- 
posed to  have  used  the  term  in  the  act  of  1859  in  its  ordinary  sense,  and  as  defined 
by  previous  legislation.  The  object  of  the  proceeding  was  to  raise  a  sum  of  mo- 
ney from  the  defendant  by  the  sale  of  his  property,  and  to  assure  a  title  to  the  ven- 
dee, as  far  as  practicable,  by  a  judicial  sale,  to  be  conducted  contradictorily  with 
the  defendant.  It  has  long  since  been  determined  that  the  decree  awarding  an 
order  of  seizure  and  sale  may  be  reviewed  in  the  appellate  court.  The  first  ob- 
jection made  by  the  defendant  is  not  sustained  by  the  facts.  The  court  was  bound 
to  know  both  the  signature  and  capacity  of  the  tax  collector,  who  is  an  officer 
elected  and  qualified  under  the  authority  of  an  act  of  the  L^islature  of  a  public 
nature ;  and  he  exercises  his  functions  within  the  jurisdiction  of  the  court  granting 
the  order.  The  return  of  this  officer  is  authentic  evidence,  because  the  act  of 
1859  has  made  it  competent  and  sufficient  proof  to  justify  the  decree.  At  all 
events,  the  certified  extract  from  the  assessment  roll,  and  the  return  of  the  tax 
collector,  made  an  authentic  and  prima  facie  basis  for  the  decree.  On  the  second 
ground  made  by  the  appellant,  we  th\nk  the  order  of  seizure  and  sale  was  properly 
addressed  to  the  tax  collector,  who  is  made  by  the  statute,  the  collector  of  taxes 
in  the  place  of  the  sheriff.  Under  former  acts  of  1857,  p.  35,  and  the  fourth  section 
of  the  act  of  1859,  by  implication  recognizes  the  authority  of  the  tax  collector  to 
act  in  such  case,  because  it  declares  that  the  purchaser  at  the  sale  made  by  the 
sheriff,  "  or  any  levee  tax  collector,"  shall  take  a  good  and  valid  title,  &c.,  p.  31. 

The  grounds  urged  by  the  appellant  in  his  brief  and  oral  argument,  as  well  as 
the  assignment  of  errors,  are  therefore  insufficient  to  invalidate  the  decree  of  the 
District  Court. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  court 
below  be  afiSrmed,  with  costs. 


15 
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Robert  R.  Barrow  t\  James  S.  Miller  et  als. 

There  can  bo  neither  increase  nor  diminution  of  price  ou  account  of  disagreement  in  measure,  when 
the  object  is  designated  by  the  ailjoining  tenements,  and  sold  Trom  boundary  to  boundary. 
C.  C.  2471. 

APPEAL  from  tbe'District  Court  of  the  Parish  of  Terrebonne,  Romarif  J* 
Connoly  dt  Rightor  and  C.  Belcher ^  for  plaintiff  and  appellant.   F.  S,  Goode 
and  Beatty  A  Bush,  for  defendants. 

Buchanan,  J.  This  is  a  petitory  action.  Plaintiff  claims  in  virtue  of  a 
sheriff's  sale,  of  date  the  21st  September,  1840,  made  under  executory  process, 
in  the  suit  of  Tfie  Consolidated  Association  of  the  Planters  of  Louisiana  t. 
Robert  J.  Walker,  to  foreclose  a  mortgage,  granted  by  James  Bowie,  on  the  1 5th 
June  1829,  and  assumed  by  Walker ^  the  vendee  of  Bowie. 

Defendants  allege  title  in  themselves  by  purchase  from  Adam  Beatty,  whom 
they  call  in  warranty.  Beatty  calls  in  warranty  his  vendor  ^.  A.  Laforest, 
Laforest  appears  and  defends  the  suit  upon  a  title  derived  from  Robert  J.  Walker, 
from  whom  Laforest  purchased,  on  the  II th  day  of  February  1653,  **  all  the 
right,  title  and  interest  of  the  said  Robert  J,  Walker,  to  that  tract  of  land 
confirmed  in  the  name  of  Joseph  Felice,  containing  about  one  league  square,  or 
eighty  arpents  front  by  forty  deep  on  each  side,  including  about  six  thousand 
four  hundred  arpents,  situate  on  both  sides  of  Bayou  Dularge,  sometimes  called 
Bayou  Buffalo,  in  the  parish  of  Terrebonne  and  State  of  Louisiana." 

It  is  thus  seen  that  both  parties  in  this  suit  hold  under  the  same  author, 
Robert  /.  Walker.  The  defendants  have  alleged  various  grounds  of  nullity  in  the 
proceedings  resulting  in  the  sheriffs  sale  under  which  plaintiff  claims ;  but  we 
sec  no  reason  to  change  the  opinion  which  we  expressed  of  the  validity  of  that 
sale,  in  a  suit  of  the  warrantor,  Lafortst,  against  the  present  plaintiff,  reported  in 
12th  Annual  148. 

In  fact,  the  argument  of  this  case  has  turned  principally  upon  the  question  of 
location  of  the  land  mortgaged  by  Bowie  in  1829  to  the  Consolidated  Bank,  and 
seized  and  sold  in  1840,  as  aforesaid. 

Walker's  title  to  the  land. sold  by  the  sheriff  vested  in  plaintiffs  vendor  by 
that  sale.  The  plaintiff  is,  therefore,  entitled  to  judgment,  provided  the  land 
occupied  by  the  defendants  is  covered  by  his  title. 

The  description  of  the  land  in  the  Act  of  mortgage,  is  as  follows : 

'*  A  plantation,  situated  in  the  parish  of  Terrebonne,  measuring  seventy-five 
arpents  on  Bayou  Bceuf,  alias  Bayou  Du  Large,  on  the  left  bank  of  said  bayou,  by 
forty  arpents  in  depth ;  and  fifty  arpents  front  on  the  same  bayou,  on  the  right 
bank,  by  the  same  depth  of  forty  arpents,  bounded  above  by  other  lands  be- 
longing to  said  Bowie,  and  below  by  Mr.  Edmund  Hogan,  on  the  left  bank,  and 
by  Mr.  WiUiam  Hargrove,  on  the  right  bank  of  the  said  Bayou ;  of  which 
plantation  there  is  now  only  a  small  number  of  arpents  in  cultivation,  the  greater 
part  being  in  standing  wood  aud  wild  cane." 

James  Bowie,  when  he  granted  this  mortgage,  was  the  holder,  by  purchase 
from  the  confirmees  of  two  confirmations  adjoining  each  other,  on  the  Bayou 
Boeuf  or  Du  Large;  and  which  together  formed  a  continuous  front  of  one  hun- 
dred and  sixty  arpente,  by  forty  arpents  in  depth,  on  both  sides  of  the  said 
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Bayou.    The  upper  of  them  is  kuowD  as  the  "  Gabon  "  confirmation  ;  and  the       Barbow 
lower  as  the  "  Felice  "  confirmation.  Miuj«. 

Previously  to  his  mortgage  to  the  Bank,  Bowie  had  carved  the  following 
portions  out  of  the  large  body  of  land  contained  in  the  Qabon  and  Felice  con- 
firmations : 

1st.  1827,  April  12.  By  sale  to  William  Hargrove,  twenty-Jive  arpents  front 
on  the  right  bank  of  the  Bayou,  by  forty  arpents  in. depth,  to  be  taken  from  the 
lower  side  of  the  Gabon  confirmation. 

2d.  1828,  November  26th.  By  sale  to  Thomas  Love,  twelve  and  a  half 
arpents  front  on  both  sides  of  the  Bayou,  by  the  whole  depth,  to  be  taken  off  the 
upper  half  of  the  Gabon  confirmation, 

3d.  1828,  November  26th.  By  sale  to  Thomas  Hurst,  five  arpents  front  on 
the  right  bank  of  the  Bayou,  with  the  depth  of  the  location,  bounded  above  by  Hie 
land  sold  on  the  same  day  to  Thomas  Lave. 

4th.  1828,  December  22.  To  Edmund  Hogan,  five  arpents  front  on  each  side 
of  the  Bayou,  with  forty  in  depth,  bounded  above  by  lands  of  James  Bowie  and 
below  by  vacant  lands. 

From  the  description  in  the  conveyance  to  Hogan,  taken  in  connection  with 
the  previous  conveyances,  it  would  seem  that  the  proper  location  of  the  Hogan 
land,  was  at  the  lower  extremity  (by  the  course  of  the  Bayou,)  of  the  Felice  con- 
firmation ;  and  the  evidence  shows  that  Hogan  and  those  claiming  under  him 
have  occupied  land  thus  located. 

The  three  first  named  of  these  alienations  of  land  by  Bowie  previous  to  the  date 
of  the  mortgage,  were  therefore  in  the  Gabon  confirmation  ;  and  the  fourth,  in  the 
Felice  confirmation  ;  and  the  interest  of  Bowie  in  the  two  confirmations  united, 
at  the  date  of  the  mortgage,  would  seem  to  have  been  as  follows : 

On  the  right  bank,  forty-two  arpents  and  a  half  front,  bounded  by  Thomas 
Hurst  above,  and  by  William  Hargrove  below  ;  and  seventy-five  arpents  front, 
bounded  by  William  Hargrove  above,  and  by  Edmund  Hogan  below. 

On  the  left  bank  of  the  Bayou,  one  hundred  and  forty-two  arpents  and  a  half 
front,  bounded  by  Thomas  Love  above,  and  by  Edmund  Hogan  below. 

The  quantity  of  the  land  on  the  right  bank  in  the  Gabon  confirmation  was 
therefore  less  than  the  front  called  for  by  the  mortgage  by  seven  and  a  half 
arpents ;  but  this  portion  of  the  land  on  the  right  bank  is  bounded  below  by 
Hargrove,  and  therefore  agrees  better  with  the  calls  of  the  mortgages  than  the  land 
on  the  same  side  of  the  Bayou  in  the  Felice  confirmation.  Besides,  the  land  is 
described  in  the  mortgage,  as  a  plantation.  But  the  only  improvements  upon 
the  land  of  Bowie  at  that  time,  were  at  the  north  end,  or  in  the  Gabon  tract. 
On  the  left  side  of  the  Bayou  Boeuf,  after  the  date  of  the  mortgage,  sold  to  John 
G.  Banks  twelve  and  a  half  arpents  front,  adjoining  the  land  previously  sold  to 
Love  at  the  upper  or  north  end  of  the  Gabon  confirmation.  This  sale  removed 
Bowie's  plantation  to  a  distance  of  twenty-five  arpents  from  the  northern  line 
of  the  confirmation.  In  order  to  give  the  quantity  of  seventy-five  arpents  on 
this  side  of  the  Bayou  called  for  by  the  mortgage,  it  is,  therefore,  necessary  to 
include  twenty  arpents  of  the  front  of  the  Felice  confirmation,  on  the  left  or  east 
side  of  the  Bayou,  to  be  taken  off  the  northern  extremity  of  the  said  confirma- 
tion. We  are  inclined  to  adhere  to  our  decision  in  the  former  case  (12  An.) , 
that  the  tract  mortgaged  should  be*  taken  from  the  northern  end  of  Bowie's  land, 
rather  than  from  the  southern  end  adjoining  Hogan's  line,  for  the  reasons  given 
in  Laforest  v.  Barrow,  and  for  the  further  reason,  that  the  other  location  would 
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Barbow        sweep  all  the  land  held  by  all  the  defendants  on  that  side  of  the  Bayou  :   there 
MiLLnt.        being  exactly  seventy-five  arpents  in  the  Felice  confirmation,  north  of  Hogan's 
line. 

The  counsel  of  plaintiff  has  incorrectly  styled  the  Pale  of  the  sheriff  to  plaintiff, 
a  sale  per  aversionem.  The  description  of  the  land  above  given,  has  not  the 
features  of  a  sale  of  that  kind.    G.  G.  2471. 

Neither  can  the  plaintiff  be  allowed,  as  contended  by  his  counsel,  to  seek  for 
^  the  complement  of  his, quantity  of  land  on  the  right  bank  of  the  Bayou,  by 
overleaping  the  Hargrove  tract,  and  taking  land  below  as  well  as  above  that 
tract.  This  would  be  directly  contrary  to  the  calls  of  his  title,  which  gives 
William  Hargrove's  line  as  the  lower  boundary,  on  the  right  bank  of  the  Bayou, 
of  the  land  mortgaged  by  James  Bowie  to  the  bank. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Gourt  be    avoided    and    reversed,    as  to    the    defendants,    James  F.  Miller 
Nicholas  Phippsy  and  William  F.  Gray : — ^That  the  plaintiff,  Robert  R.  Barrow 
recover  of  the  said  James  S.  Miller  and  Nicholas  Phipps,  a  tract  of  land  having 
a  front  of  twelve  and  a  half  arpents  front  on  the  left  or  east  bank  of  the  Bayou 
Dularge,  by  a  depth  of  forty  arpents,  described  in  the  petition,  and  occupied  by 
said  Miller  and  Phipps — together  with  two-sixteenths  of  the  costs  of  the  District 
Gourt ;  that  the  said  Miller  and  Phipps  have  judgment  over  their  warrantor, 
Adam  Beatty,  rescinding  and  annulling  the  sale  of  the  land  from  which  said  Mil- 
ler and  Phipps  are  evicted  by  this  judgment ;  that  said  Miller  and  Phipps  recover 
of  said  Adam  Beatty,  three  hundred  dollars,  being  the  one-half  of  the  instalment 
of  interest  on  their  pur'chase  price,  due  and  paid  the  1st  January  1856,  and  the 
1st  January  1857,  together  with  their  costs :    That  the  plaintiff,  Robert  R. 
Barrow,  recover  of  William  F.  Gray,  a  tract  of  land  described  in  the  petition, 
and  occupied  by  the  said  Gray,  having  a  front  of  seven  and  a  half  arpents  front 
on  the  left  or  east  side  of  the  Bayou  Du  Large,  by  a  depth  of  forty  arpents — to- 
gether with  one-sixteenth  of  the  costs  of  the  District  Gourt ;  that  the  said 
William  F.  Gray  have  judgment  over  against  his  warrantor,  Adam  Beatty,  an- 
nulling and  rescinding  the  sale  to  him  by  the  said  Beatty,  of  the  portion  of  land 
from  which  said  Gray  is  evicted  by  this  judgment ;  that  said  Gray,  moreover, 
recover  from  said  Beatty,  one  hundred  and  eighty  dollars,  being  fifteen-fiftieth  of 
the  interest  on  the  purchase  price  of  land,  due  and  paid  by  said  Gray  to  said 
Beatty  on  the  1st  January  1856,  and  the  Ist  January  1857,  and  also  the  costs  by 
said  Gray  herein  expended  ;  that  said  Adam  Beatty  have  judgment  over  against 
his  warrantor  Antoine  A.  Laforest,  for  the  sum   of  twelve  hundred  and  fifty 
dollars,  being  the  one-eighth  of  the  purchase  price  of  the  sale  by  said  Laforest  to 
said  Beatty,  of  the  Felice  confirmation — together  with  the  said  Beatty^s  costs 
under  this  judgment;  that  as  regards  the  defendants,  Hubernille  Arcenaux, 
Lange  Fremeut,  Jean  Baptiste  Boudrean,  Glairville  Guidry,  Joseph  B.  Durey, 
A.  E.  Forche,  Andre  Brien,  B.  F.  Haines,  Maxilian  Hebert,  Joseph  Marcellin 
Leblanc,  Joseph  Doudet,  Joachim  Bodreau;  and  G.  Florentin  Michel,  the  judg- 
ment of  the  District  Gourt  upon  the  verdict  of  the  jury  be  affirmed  ;  that  the 
plaintiff,  Robert  R.  Barrow,  pay  thir teen-sixteenths  of  the  costs  of  the  District 
Gourt ;  and  that  the  costs  of  the  appeal  be  paid,  one- half  by  the  appellant,  and 
one-half  by  Antoine  A,  Laforest,  the  last  warrantor  and  appellee.    It  is  lastly 
decreed,  that  the  question  of  improvements  made  by  the  defendants.  Miller, 
Phipps  and  Gray,  upon  the  land  from  which  they  are  evicted  by  this  judgment, 
be  reserved  for  farther  adjudication. 
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Same  Case — On  a  Re-hearing. 

Mebkick,  C.  J.  A  re-hearing  was  granted  in  this  case  on  the  application  of 
both  plaintiffs  and  defendants. 

After  a  carefiil  re-examination  of  the  questions  discassed,  we  have  concluded 
that  our  former  decree  ought  to  remain  undisturbed. 

It  is,  therefore,  ordered,  that  the  decree  heretofore  pronounced  by  us  in  this 
case  remain  undisturbed. 


# 


Barrow 

V. 
UlLLBR. 


Samuel  Templeton  v.  Board  of  Levee  Commissioners. 

It  is  not  the  State  tax  roll  which  creates  the  indehtednesa  for  the  local  tax,  it  is  the  ordinance  which 
levies  the  tax.  Hence  a  person  who  has  removed  with  his  property  out  or  the  State,  after  the  assess  ■ 
ment  of  the  State  tax,  bat  before  any  local  tax  Is  assessed,  is  not  indebted  for  such  local  tax. 

Where  an  order  of  seizure  and  sale  improvidenUy  issues,  the  Judgment  of  the  lower  Court,  directing  it,  ^' 

will  be  revoked. 

APPEAL  from  the  District  Court  of  the  Parish  of  Carroll,  Farrar,J. 
Wm,  G.  Wyly,  for  plaintiff  and  appellant.    Hugh  Short,  for  defendant. 

Merrick,  C.  J.  "  Joseph  Templeton,  for  many  years  a  planter  of  Carroll  par- 
ish, Louisiana,  concluded  to  sell  his  land  to  Samuel  Templeton,  and  removed  his 
negroes  to  Warren  county,  Mississippi.  He  accordingly  did  so  by  authentic  act 
of  sale  on  the  8th  December,  1858." 

'*  On  the  22d  day  of  October,  1859,  the  levee  board  made  an  assessment  of  Joseph 
Templeton's  levee  taxes  for  1859,  on  all  his  property  found  on  the  assessment  roll 
of  1858,  including  negroes,  &c.  Joseph  Templeton  moved  his  property  to  Missis- 
sippi on  the  8th  of  December,  1858." 

"Sanders  Bl  Olivier,  levee  tax  collector,  advertised  for  sale,  on  the  29th  Septem- 
ber, 1860,  the  land  Joseph  Templeton  had  sold  plaintiff,  to  pay  Joseph  Templeton*s 
levee  taxes  for  1859,  stating  In  his  advertisement,  that  he  offered  it  by  virtue  of 
an  order  of  seizure  and  sale.  No  order  of  seizure  and  sale  in  favor  of  the  levee 
board,  and  against  the  plaintiff's  vendor,  was  filed  in  the  clerk's  office  when  this 
seizure  was  made.  Plaintiff  was  not  made  party  to  any  order  of  seizure  and  sale 
sued  out  by  the  levee  tax  collector  against  Joseph  Templeton,  although  he  had 
possessed  the  land  as  owner  since  18th  December,  1858." 

The  present  suit  is  by  way  of  third  opposition  to  the  order  of  seizure  and  sale, 
addressed  by  the  District  Judge  to  the  tax  collector,  upon  a  petition  or  paper 
wfaich  (as  already  said)  was  never  filed  in  the  clerk's  office.  The  judgment  of  the 
lower  court  was  in  favor  of  the  defendants,  the  levee  commissioners ;  and  plaintiff 
appeals. 

The  case  presents  these  questions : 

Could  the  assessment  under  the  act  of  1859  be  made  to  have  a  retroactive  efl^t, 
so  as  to  create  a  debt,  by  relation  to  the  property  possessed  by  Joseph  Templeton 
in  1858 ;  and  was  there  any  lien  for  the  tax  in  1858  at  the  time  of  sale  ?    Was  it 
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TncpuRov      not  necessary  that  the  order  of  seizure  and  sale  should  issue  under  the  seal  of  the 
B.  L.  GovMia'itf.  court ;  and  was  it  not  irregular  to  address  it  to  the  tax  collector  for  execution  ? 

For  the  decision  of  this  case,  it  is  sufficient  to  consider,  and  answer  the  first  of 
these  questions.  The  State  tax  is  assessed  under  general  laws,  and  the  assess- 
ment is  made  the  basis  upon  which  the  parish  taxes  are  levied.  As  the  laws  un- 
der which  the  State  tax  is  levied  are  permanent,  the  State  tax  may  be  said  to  be 
^  assessed  when  the  tax  roll  is  completed.  But,  in  regard  to  parish,  or  other  local 
taxes,  which  depend  upon  an  annual  ordinance  for  their  existence,  they  cannot  be 
said  to  be  assessed  until  the  ordinance  fixing  their  amount  has  been  passed.  When 
it  is  passed,  it  refers  to  the  previous  assessment  of  the  State  tax  as  the  most  con- 
venient mode  of  ascertaining  the  persons  liable  to  the  Uical  tax,  and  the  amount 
for  which  they  are  responsible.  It  is  not  the  State  tax  roll  which  creates  the  in  • 
debtedness  for  the  local  tax,  it  is  the  ordinance  which  levies  the  tax.  Hence,  a 
person  who  has  removed  with  his  property  out  of  the  State,  after  the  assessment 
of  the  State  tax,  but  before  any  local  tax  is  assessed,  is  not  indebted  for  such  lo- 
cal tax ;  and  it  would  be  absurd  to  insist,  that  property  and  persons  in  a  foreign 
Jurisdiction,  were  subject  to  taxation  here. 

The  statute  of  1859,  authorizing  the  assessment  by  the  Board  of  Levee  Commis- 
sioners, is  in  itself  clear  as  to  the  time  it  is  to  take  effect    It  declares  that  the 
tax  herein  imposed  shall  be  a  first  lien  and  privilege  upon  the  property  subject  to 
*•  the  same, /rom  the  date  of  the  assessment  made  by  the  said  Board  of  Levee  Commis 

sionerSf  p.  30,  sec.  3.  How  then  can  it  be  said,  that  the  tax  to  be  ossessed  by 
them  under  this  law,  could  bind  persons  who  had  no  property  here  when  the  law 
itself  was'passed,  and  have  had  none  since  its  passage  ? 

As  the  third  opponent  owned  the  land  when  the  assessment  was  made  by  the 
Board  of  Commissioners,  it  may  be  that  it  is  subject  to  assessment  in  his  hands. 
But  that  question  cannot  arise  in  this  case,  as  there  is  no  reconventional  demand, 
and  the  question  in  this  suit  is  the  one  already  considered,  vtz.^  does  Joseph  Tern- 
pleton  owe  the  tax  levied  under  the  statute  of  1859 ;  and  if  so,  does  it  operate  as 
a  mortgage  and  privilege  upon  the  property  of  the  third  opponent,  bought  in 
1858,  almost  a  year  previous  to  the  assessment  of  the  levee  tax  against  Joseph 
Templeton  ? 

It  appears  to  us  that  the  order  of  seizure  and  sale  against  Joseph  Templeton 
issued  improvidently,  and  that  the  seizure  of  the  property  of  Samuel  Templeton 
was  illegal.  The  judgment  of  the  lower  court  must,  therefore,  be  reversed.  See 
15  An.  pp.  89,  107. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  court 
below  be  avoided  and  reversed  ;  and  it  is  now  ordered,  adjudged  and  decreed, 
that  said  defendants,  the  Board  of  Levee  Commissioners,  and  said  S.  D.  Olivier, 
said  tax  collector,  do  release  said  property  seized  by  them  to  pay  said  tax  of  said 
Joseph  Templeton,  and  restore  the  same  to  the  said  Samuel  Templeton,  as  the 
owner  thereof.  And  it  is  further  ordered  that  said  board  of  levee  commissioners, 
and  said  S.  D.  Olivier,  pay  the  costs  of  both  courts. 
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Robert  P.  Ford  v,  Catherine  P.  DxNtca. 

Where  no  complaint  has  beeu  made  in  regard  to  the  manner  in  which  an  agent's  dutici  have  been 
performed,  ho  is  presumed  to  baye  acted  within  the  sphere  of  his  authority. 

I'er  curiam :  The  policy  of  our  law  is  to  discountenance  all  rcetraints  upon  the  rights  of  tbo  owner 
of  property  to  use  and  dispose  of  the  same  as  be  shall  see  Qt. 

The  abandonmoot  of  service,  even  for  a  day,  gives  the  employer  a  right  to  dispense  with  tbc  em- 
ployee's further  services. 

APPEAL  from  the  District  Court  of  the  Parish  of  Terrebonne,  Roman,  J. 
Aycodc  dt  Woods,  and  F.  S.  i&  J.  S.  Goode,  for  plaintiff.     Connelly  <ft  Right- 
or,  for  defendant  and  appellant. 

Merrick,  C.  J.  This  is  a  suit  brought  hj  an  overseer  to  recover  $800,  his 
alleged  wages  for  the  year  1853.  He  had  judgment  in-  the  District  Court  upon 
the  verdict  of  a  jury,  and  the  defendant  appeals. 

The  proof  and  admissions  in  the  brief  show  that  the  plaintiff  was  employed 
by  the  defendant  at  the  rate  of  $800  per  annnm.  It  is  farther  shown  that  the 
plaintiff  entered  upon  his  duties  as  overseer  and  continued  so  employed  until  the 
20th  day  of  March,  when  he  left  the  plantation,  declaring  that  he  would  not  over- 
see upon  the  same,  because  the  defendant  had  sold  the  place  to  Dr.  Robertson, 
and  that  he  intended  to  claim  his  year's  wages.  But  being  advised  by  others, 
that  it  would  be  better  to  retura  and  be  discharged,  he  went  back  and  slept  on 
the  plantation  that  night.  He  was  absent  again  on  Sunday,  but  on  Monday 
morning,  he  took  possession  of  the  negroes,  and  countermanded  the  orders  of  Dr. 
Robertson  after  having  then  or  previously  wantonly  broken  to  pieces  a  pair  of 
stocks  which  belonged  to  the  place,  and  which  lie  had  made  with  the  assistance 
of  one  of  the  negroes. 

Dr.  Robinson,  who  was  the  son-in-law  of  the  defendant  and  her  agent,  called 
the  plaintiff  to  the  house  and  offered  to  pay  him  for  the  time  he  had  been  em- 
ployed at  the  rate  of  $800  per  annum.  This  was  refused  by  plaintiff,  who  on 
leaving,  demanded  his  year's  wages.  In  the  conversation  the  plaintiff  claimed 
the  right  to  continue  to  oversee.  Robertson  informed  him  that  after  having 
once  abandoned  the  place,  he  had  no  right  to  return,  and  that  he  did  not  desire, 
and  had  not  engaged  his  services. 

The  defendant  sold  the  plantation  to  Robertson  the  day  before  Ford  left  the 
same,  on  the  Saturday  previous  to  his  discharge  by  Robertson.  Anterior  to  the 
trial  the  defendant  made  a  legal  tender  of  $198  and  costs.  The  plaintiff  re- 
served a  bill  of  exception  to  the  competency 'of  Robertson  as  a  witness : 

The  following  points  are  made  in  this  court  by  the  plaintiff's  counsel. 

1st  Dr.  Robinson  was  not  competent  as  a  witness,  because  he  was  bound  as 
agent  for  his  fault  in  discharging  plaintiff. 

2d.  The  contract  is  personal  in  its  character,  and  the  sale  of  the  plantation 
was  a  discharge  of  the  overseer. 

3d.  That  if  the  second  proposition  is  not  sustained,  it  is  then  contended,  that 
plaintiff  was  discharged  without  cause. 

4th.  And  defendant  contends  that  after  plaintiff  had  voluntarily  abandoned 
the  place  for  the  avowed  purpose  of  recovering  his  entire  wages  for  tlie  year,  he 
can  no  longer  be  heard  to  say  that  he  has  been  discharged  without  cause. 
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I.  It  does  not  appear  to  us  that  the  District  Judge  erred  in  receiving  Dr. 
Robertson's  testimony.  Thvre  is  nothing  to  show  that  the  defendant  lias  made 
any  complaint  in  regard  to  the  manner  in  which  the  agent's  duties  have  been  per- 
formed. The  plaintiff's  action  is  based  upon  the  supposition  that  he  had  been 
discharged  by  the  defendant,  which  should  not  be  the  case  if  the  witness  had  acted 
without  authority.  See  Ducros  v.  Jacobs^  10  Rob.  454,  455.  1  Greenleaf,  Evi- 
dence, No.  416. 

II.  We  see  nothing  personal  in  the  contract  with  tlie  overseer-in  the  sense 
intended  by  plaintiff's  second  proposition.  He  is  employed  to  oversee  a  certain 
plantation.  There  is  nothing  in  the  nature  of  duties  to  be  performed,  which  may 
not  as  well  be  performed  for  the  vendee  as  the  vendor.  If  the  party  who  em- 
ploys the  overseer  should  die,  the  latter  would  be  expected  to  continue  to  perform 
his  duties  for  the  benefit  of  the  heir,  the  administrator  or  legatee,  who  might  be 
put  in  possession  by  the  probate  court,  and  this  is  but  reasonable,  for  the  over- 
seer has  a  privilege  upon  the  crop  for  the  wages  of  the  whole  year,  and  equity 
demands  that  he  should  do  all  in  his  power  to  earn  the  salary  which  is  thus 
secured  to  him. 

Again  while  the  law  secures  the  salary  of  the  overseer  by  the  privilege  upon 
the  crop,  we  cannot  think  it  intended  to  impose  so  heavy  a  penalty  upon  the 
alienation  of  a  plantation  as  the  forfeiture  of  the  wages  of  the  overseer.  The 
policy  of  our  law,  on  the  contrary,  is  to  discountenance  all  restraints  upon  the 
rights  of  the  owner  of  property  to  use  and  dispose  of  the  same  as  he  shall  see  fit 

III  &  lY.  The  testimony  is  clear  that  on  the  Saturday  after  the  sale,  the 
plaintiff  left  the  plantation  with  the  intention  of  recovering  his  whole  year's 
wages,  which,  it  seems,  he  supposed  were  due  by  the  sale  of  he  plantation  ;  that 
he  had  determined  to  oversee  for  the  vendee.  Dr,  Robertson,  &c.;  that  he  returned 
only  after  he  had  been  advised  that  it  was  necessary  that  he  should  be  discharged 
in  order  to  recover  his  year's  wages,  and  for  the  purpose  of  making  a  case  by 
provoking  such  discharge.  ^We  are  of  the  opinion  that  the  abandonment  by  the 
plaintiff,  even  for  a  day,  gave  the  defendant  the  right  to  dispense  with  his  farther 
8ervices.y  We  are  therefore  of  the  opinion  that  the  jury  erred  in  rendering  a 
verdict  for  the  salary  of  the  whole  year.  The  tender  made  on  the  6th  day  of 
June  1860,  appears  to  have  been  sufficient. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  court 
below  be  avoided  and  reversed  ;  and  we  do  now  order,  adjudge  and  decree,  that 
the  reconventional  demand  be  rejected,  that  the  plaintiff  do  have  and  recover 
judgment  against  the  defendant  upon  the  demand  contained  in  his  petition  for  the 
sum  of  one  hundred  and  ninety  eight  dollars,  and  all  costs  which  may  have 
accrued  in  this  suit  prior  to  and  on  the  sixth  day  of  June,  A.  D.  eighteen  hun- 
dred and  sixty,  and  that  the  plaintiff  pay  all  costs  subsequent  thereto,  including 
the  costs  of  appeal. 
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Louis  Ranson  v.  G.  H.  Labranche  et  als. 

A  pbrintlflT  in  a  case  of  damages  ex  ddieto  mini  ntake  hte  CMe  certain  to  eotitla  him  to  a  recovery. 

A  probable  case  will  not  satisfy  the  exigence  of  the  law  iaan  action. 
No  damage  will  be  allowed  on  a  simple  charge  of  negligence,  imprndence  or  want  of  skill,  nnless 

such  negligence,  imprudence,  or  want  of  skill,  be  concIoslTely  established. 

APPEAL  from  the  District  Court  of  the  Pariah  of  St.  Charles,  Burihe,  J. 
T.J.dt  A.  O,  SemmeSf  for  plaintiflb  and  appellants.    H.  St.  Paid  and  D. 
Augustm,  for  defendants. 

DuFFXL,  J.  The  plaintiff  charges  that,  by  reason  of  a  erevasse  which  oocurred 
on  the  plantation  of  the  defendants,  on  the  3d  of  May,  1858,  he  sostained  damage, 
by  the  loss  of  his  entire  crop,  &c,  to  the  extent  of  one  hondred  thousand  dollars ; 
which  he  now  claims. 

The  action  is  based,  first,  upon  the  neglect  and  defe^nlt  of  the  defendants,  in  not 
oonstmcting  their  levee  according  to  the  r^^lations  of  the  Police  Jury  of  the 
Parish  of  St.  Charles ;  secondly,  in  not  keeping  their  levee  in  proper  repair. . 

It  is  therefore  evident  that  the  bnrthen  of  proof  is  with  the  pkiintiff,  and  that 
he  must  fail,  imless  he  makes  good,  at  least,  one  of  his  counts.  A  probable  case 
will  not  satisfy  the  exigence  of  the  Isw  in  an  action  of  this  kind,  nor  will  the  fact 
of  a  crevasse  raise  a  presumption  against  the  defendants ;  in  short,  the  plaintiff 
must  make  his  case  certain,  to  entitle  him  to  a  recovery.  Gregnleaf  on  Evidence, 
voL  I,  sec.  80, 4th  ed. ;  Morgan  v.  MittkeU,  3  N.  S.,  576 ;  Gibwn  v.  Foster,  2 
An.  507. 

Having  thus  laid  down  the  rule  whidi,  we  think,  should  govern  in  cases  of  this 
kind,  we  will  now  proceed  to  the  evidence. 

And  first :  the  evidence  shows  that  three  other  breaks  occurred  in  the  levee  of 
the  defendants  in  1858 ;  but  the  loss  is  attributed  to  the  first  crevasse,  and  we  are 
satisfied  that  the  three  subsequent  ones  had  for  immediate  cause,  the  diversion,  in 
part,  of  the  force  of  the  current  from  its  usual  channel,  in  consequence  of  the  cre- 
vasse of  3d  May,  1858,  thus  adding  to  the  ordinary  pressure  of  the  water  against 
this  levee,  an  unforeseen  an  unexpected  current. 

On  the  first  point.  Did  the  defendants  neglect  to  construct  their  levee  accord- 
ing to  the  regulations  of  the  Police  Jury  ? 

The  defendants'  levee  was  made  in  1853,  and  the  ordinances  of  the  Police  Jury 
were  promulgated  in  the  same  year :  the  24th  article  provides  that  **  every  levee 
which  shall  contain  one  perpendicular  foot  of  water  (mass),  and  not  above  three 
feet,  shall  have  at  least  five  feet  base  for  each  and  every  foot  in  height ;  every 
levee  which  shall  contain  more  than  three  perpendicular  feet  of  water,  and  not 
above  five  feet,  shall  have  at  least  six  feet  base  for  each  and  every  foot  in  height ; 
every  levee  which  shaQ  contain  more  than  five  perpendicular  feet  of  water,  and  not 
above  six  feet,  shall  have  at  least  seven  feet  base  for  each  and  ev^  foot  in 
height ;  every  levee  which  shall  contain  above  six  perpendicular  feet  of  water, 
shall  have  at  least  eight  feet  base  for  each  and  every  foot  in  height.  The  summit 
of  every  levee  diall  be  of  the  breadth  of  one*third  of  its  base.  Finally,  every  levee 
shall  be  of  sudi  a  height,  that  after  the  settling  of  the  earth,  it  be  still  raised  one 
foot  above  the  level  of  tiie  water  when  highest.'' 

The  weight  of  evidence  tends  to  the  conchisiott  that  the  river  rose  higher  in 
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1858  than  it  had  for  years  before,  by  at  least  five  inches,  and  that  the  levee  was 
from  eight  to  twelve  inches  above  the  water  on  the  day  of  the  crevasse.  Thus  it 
is  evident,  that  we  cannot  with  certainty  affirm  that  this  levee  was  wanting  in 
height  before  the  year  1858,  even  by  sabtracting  therefrom  the  elevation  of  seven 
or  eight  inches,  which  had  been  made  daring  the  rise  of  the  river.  Pkinters  are 
not  required,  at  their  peril,  to  calculate,  within  a  fraction,  the  dimensions  of  their 
levees,  when,  as  is  the  case  in  the'Parish  of  St.  Charles,  syndics  are  appointed  to 
inspect  the  levees,  and  to  direct  and  order  the  necessary  works  and  repairs :  a 
reasonable  compliance,  on  their  part,  with  the  police  r^ulations,  when  not  other- 
wise  in  &nlt,  will  not  subject  them  to  heavy  damages. 

The  summit  of  the  levee  and  its  height,  were  only  taken  a  few  hours  after  the 
occurrence  of  the  crevasse,  at  a  distance  of  about  ten  feet  from  the  break  ;  the 
summit  was  found  to  be  three  and  a  half  feet  and  the  height  six  and  a  half  feet, 
from  which  known  facts  it  was  demonstrated,  by  calculation,  that  the  bas9  could 
only  have  been^twenty-three  feet,  when,  under  the  ordinance,  it  should  have  been 
at  least  thirty  feet,  with  a  breadth  of  ten  feet  on  the  summit. 

Thejonly  witness  who  measured  the  top  and  height  of  the  levee,  and  who  speaks 
of  its  ¥ndth,  on  top,  and  base,  says :  '*  The  measurement  was  taken  eight  or  ten 
feet^om  the  crevasse ;  much  of  the  levee  bad  already  been  washed  away.  The 
portion  of  the  levee  which  witness  measured,  had  not  been  washed  away  when  he 
took  the  measurement." 

When  we  consider  that  the  river  was  at  that  time  at  an  unprecedented  height ; 
that  the  levee  bad  been  elevated  some  seven  or  eight  inches  in  haste ;  that  it  had 
been  fascined  during  the  rise  to  prevent  its  further  degradation,  and  to  guard  it 
against  the  beating  waves  of  the  raging  element ;  we  cannot,  on  a  vague  expres- 
sion of  a  single  witness,  that  the  levee  had  not  been  wished  away^  conclude  that 
the  summit  of  the  levee  was  deficient  in  width  when  constructed,  or  prior  to  the 
rise  of  1858.  And  it  results,  as  a  natural  consequence,  that  as  we  have  no  known 
or  admitted  summit,  no  base,  in  the  case  at  bar,  can  be  ascertained  by  calcula- 
tion. We  therefore  conclude^that  the  plaintiff  has  failed  to  make  out  condusivdy 
his  first  point 

On  the  second  point :  Have  the  defendants  neglected  to  keep  their  levee  in 
good  repair? 

The  23d  and  39th  articles  of  the  r^ulations  of  the  police  jury,  provide,  in  sub- 
stance, that  all  owners  of  land  on  the  Mississippi  river,  shall  constantly  keep  in 
perfect  repair,  a  road  and  levee  on  the  whole  front  of  their  land,  and  shall,  as  soon 
aspapprised  and  required  by  the  syndic,  dig  and  fill  ufi,  every  year,  the  holes  which 
crawfish,  muskrats  or  other  animals  may  make,  and  use  all  means  to  prevent  the 
progress^  of  such  holes  as  may  appear  during  high  water. 

The  evidence  shows  that  there  was  a  crawfish  hole,  at  the  very  spot  where  the 
levee  gave  way,  which  increased  from  five  to  twelve  inches  in  size ;  that  the  hole 
made  its  first  appearance  in  1854,  and  was  considered,  during  the  high  water  of 
1858,  dangerous  by  several  persons ;  that  no  attempt  was  made  to  stop  it,  al- 
though two  days  before  the  crevasse,  the  plaintiff's  overseer  expressed  to  the  de- 
fendant's overseer  his  fears  of  a  crevasse  on  account  of  this  hole,  the  reply  of  the 
latter  being  that  there  was  no  danger.  The  defendant's  overseer  also  stated  to 
the  plaintiff,  "  that  he  could  not  make  a  breastwork  outside  of  the  levee,  as  such 
work  might  be  injurious  and  occasion  a  breach  in  the  levee ;  nor  could  it  be  made 
inside,  as  it  would  stop  the  road  and  be  making  a  piece  of  new  levee,  not  likely  to 
succeed ;  and  that  there  was  no  danger,  in  fact." 
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Oq  the  other  band,  the  defendants  show  that  they  were  very  particular  in  keep-  ^  «. 
ing  their  road  and  levee  in  apparently  good  order  and  repair ;  that  they  worked 
yearly  on  their  levee,  and  never  received  any  order  from  the  syndic ;  that  the  hole 
spoken  of  above  had,  the  year  before,  been  stopped  by  catting  the  levee,  filling  up 
and  ramming  the  dirt  down ;  that  the  levee  was  protected  by  an  old  levee  imme- 
diately in  front,  a  plateau  or  batture  existing  between  the  two ;  that  as  the  river 
rose,  the  plantation  hands  were  kept  working  on  the  levee  all  the  time,  keeping  a 
watdi  daring  the  night ;  that  the  levee  had  been  all  fasdned  with  planks  and 
pickets  lined  with  bagasse.  One  of  the  witnesses  says  that  **  there  was  always  a 
g^reat  deal  of  work  done  on  the  levee  at  Labranche's.  There  was  a  workman  em- 
ployed on  their  plantation,  who  always  worked  at  least  two  jnonths  every  year  on 
the  levee." 

The  syndic  who  had  been  named,  the  day  after  the  crevasse,  in  the  place  of 
Rixner,  who  had  resigned  on  the  24th,  April,  1858,  says :  "  Has  known  the  Lo- 
branche  plantation  since  his  childhood.  Passed  there  frequently.  Always  saw 
the  plantation  in  very  good  order — ^fences,  roads,  ditches  and  levees,  always  well 
taken  care  of,  &c  When  the  witness  first  saw  the  crevasse,  at  9  o'clock  a.  m.,  on  the 
day  it  oocarred,  the  break  was  about  thirty  feet  wide.  The  balance  of  the  levee, 
near  the  crevasse,  appeared  good,  and  would  not  have  been  condemned  by  witness 
in  his  capacity  of  syndic." 

N.  St.  Martin,  sworn,  says :  "  Has  been  sheriff  of  the  parish  since  the  last 
fourteen  years.  In  said  capacity  has  had  occasion  to  travel  up  and  down  the 
coast ;  has  always  found  the  Labranche  plantation  in  good  order,  as  to  roads, 
fences,  levees,  &c" 

Dr.  Lestrade,  sworn,  says  :  **  The  levee  of  defendants  appeared  as  good  as  that 
of  any  other  planter.  The  roads,  ditches,  &c.,  are  as  good  as  the  best  that  wit- 
ness IS  in  the  habit  of  seeing  in  St  Charles  and  St.  John  the  Baptist." 

Another  witness  says  that  he  has  seen  crawfish  holes  in  almost  all  the  levees  in 
the  Parish  of  St  Charles  in  1858. 

Loriatj  the  defendants'  overseer  when  the  crevasse  occurred,  says :  "  Never 
worked  in  stopping  crawfish  holes  in  high  water ;  has  seen  such  attempts  made, 
bat  unsuccessfally.  Has  seen  many  such  holes  as  the  one  mentioned,  in  front  of 
other  plantations,  and  in  the  levees.  There  were  some  at  Bourgeois',  at  Chauvin 
&  Levois'.  There  were  two  at  R.  Taylor's.  Some  of  the  holes  spoken  of  above 
were  stopped  at  low  water,  after  unsuccessful  attempts  to  stop  them  in  high  wa- 
ter. Was  present  when  they  attempted  to  stop  one  at  Taylor's ;  the  attempt  did 
not  succeed." 

Cluimpagne,  being  sworn,  says :  "  During  the  night  of  the  crevasse  it  rained 
very  heavy — ^terrible  weather.  The  wind  was  very  high,  blowing  from  the  north- 
east The  wind  and  waves  so  strong  that  the  mailboat  could  not  make  the  land- 
ing at  Taylor's.  Witness  could  not  stand  on  the  levee,  the  waves  washed  over  it 
The  boat  landed  at  McCutehon's,  on  the  opposite  side.  Saw  crawfish  holes  in 
the  levees,  one  at  Champagne's,  one  at  Z^ringue's,  one  at  Labranche's.  The  last 
one  did  not  appear  worse  than  the  others.  The  one  at  Davis's  looked  larger.  It 
is  not  easy  to  stop  holes  during  high  water." 

Another  witness,  Touzanne,  says :  ''  On  the  day  of  the  crevasse,  on  the  whole 
distance,  from  Labranche  to  Davenport,  found  that  the  river  passed  over  every 
levee,  with  the  exception  of  three  plantations,  viz.,  Dorvin's,  Chauvin  &  Levels', 
and  Davenport's.  Has  seen  many  crawfish  holes  this  year  (1859) :  witness  has 
attempted  to  stop  at  least  fifty  such  holes ;  never  succeeded.    In  1858  saw  a  good 
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RAJwoir  many ;  in  ffect,  there  were  holes  in  almost  every  leree.  Never  knew  of  attempts 
LAnuxom.  to  Stop  crawfish  holes  to  prove  sacces^y.  At  Taylor's,  they  tried  two  or  throe 
times,  without  saocess.  At  Bougere's  they  had  boxed  a  hole,  and  the  box  was  in 
the  road  ;  stiU  the  water  continued  to  flow.  At  Bourgeois',  they  had  boxed  the 
hole  outside  of  the  levee,  and  the  attempt  was  equally  unsuccessful.  At  Angus- 
tin's,  the  box  was  made  both  inside  and  outside  of  the  levee,  with  no  better  suc- 
cess.   At  none  of  these  places  did  crevasses  occur." 

Ursin  Cliteaux,  Taylor's  overseer,  being  sworn,  says :  **  In  1857,  had  two 
crawfish  holes  in  his  levee  (Taylor's  levee) ;  one  had  about  three  inches  diameter ; 
made  a  great  deal  of  work  to  stop  it,  but  did  not  succeed.  The  first  work  which 
witness  did  was  a  breastwork  outside,  in  high  water,  when  the  fade  was  discover- 
ed. When  the  river  went  down,  dug  almost  the  whole  depth  of  the  levee,  and 
two-thirds  of  its  width  on  a  length  of  one  hundred  and  twenty  feet.  It  was  dug 
at  a  depth  of  seven  feet.  Witness  would  then  put  about  one  foot  of  dirt  and  ram 
it  down.  Did  so  until  the  hole  appeared  completely  stopped.  Notwithstanding 
all  this  work,  the  hole  is  still  running." 

ITieodule  BroUf  being  sworn,  says :  "  Before  the  crevasse,  saw  drawfirili  holes 
all  along  the  coast,  and  in  St  John  the  Baptist ;  saw  one  at  Labrandie^,  at 
Ohauvin  &  Levois',  at  Whitdiead's.  The  weather  was  terrible  on  the  night  of 
the  crevasse—heavy  wind,  strong  lightning.  The  evening  preceding  the  crevasse, 
passed  before  the  Labranche  levee  at  eight  o'clodc  in  the  evening.  In  going 
down  before  night,  saw  the  hole  in  the  Labranche  levee,  which  he  did  not  believe 
dangerous,  from  having  seen  similar  holes  in  other  places." 

The  sheriff,  St,  Martin,  says  that  about  eight  days  before  the  crevasse,  Luke 
stated  to  him  that  there  was  a  dangerous  bole  in  the  Labranche  levee,  but  that  he 
did  not  consider  it  more  so  than  similar  ones  which  he  had  seen.  ''  If  witness  had 
deemed  it  dangerous,  he  would  have  considered  it  his  duty  to  notify  tiie  owners." 

Touzanne,  a  witness  for  plaintiff,  says :  **  Last  year  (1858)  the  river  was  higfaer 
than  witness  ever  saw  it ;  in  many  places  the  water  passed  over  the  levees,  and 
planters  had  to  overtop  them  all  the  time.  In  that  year  the  States  of  Louisiana^ 
Mississippi  and  Arkansas  were  inundated  by  a  great  many  crevasses.  Almost  all 
the  levees  were  cut  by  crawfish  holes." 

Mayronne,  another  witness  for  plaintiff,  says :  "  He  considered  the  whole  par- 
ish as  being  in  great  danger.  The  weather  was  very  bad,  and  had  been  the  day 
before,  and  during  the  night ;  there  was  a  great  deal  of  wind  and  rain.  The 
waves  were  heavy,  the  storm  was  very  violent ;  the  rain  was  such  as  to  wash  the 
levees  and  roads." 

Leche,  another  witness  for  plaintiff,  says :  "  All  along  the  coast,  from  Ze- 
ringne's  up  to  Roussel's,  the  levees  had  to  be  raised  in  haste  to  keep  up  with  the 
water,  by  means  of  planks,  dirt  and  bagasse.  The  same  work  had  been  done  on 
the  Labranche  levee.  It  appeared  like  anywhere  else.  With  the  exception  of  the 
hole  mentioned  by  witness,  the  Labranche  levee  appeared  very  sound." 

Levetf  still  another  witness  for  plaintiff,  said,  on  his  cross-examination :  **  Wit- 
ness trades  on  the  river  as  high  as  Donaldsonville.  From  Donaldsonvilie  to  the 
city,  all  the  planters  were  very  busy  woricing  in  raising  their  levees,  in  conse- 
quence of  the  high  stage  of  the  water.  The  water  was  very  higfa  before  the  ere- 
vasse,  and  running  over  almost  all  the  levees,"  ke. 

We  attadi  very  little  importance  to  the  curcumstance  that  the  summit  of  the 
levee  was  only,  on  the  day  of  the  crevasse^  three  and  a  half  feet  in  width,  for  Hie 
pidcets  and  bagasse  placed  in  firont  show  conclusively  that  it  was  to  prevent  its 
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further  deterioration ;  tkat  the  levee  had  been'  previonaly  mined  by  the  wayes,        BAmm 
would  not,  under  the  eridence,  be  questioned  by  planterB  bordering  the  Miflsianp- 
pi ;  and  no  blame  can  attach  on  this  score,  when,  as  the  facts  show,  the  defendants 
employed  the  means  in  use  in  the  neighborhood,  and  kept  their  hands  constantly 
at  work  cm  the  levee. 

Beason  votdd  teach  os  that  when,  as  was  the  case  here,  the  flame  state  of  things 
existed  in  a  whole  community  without  any  apprehension  of  danger,  excqiting  from 
a  few,  and  wi&  tiie  honest  belief  by  many,  based  on  fiicts,  that  the  eaose  of  the 
danger,  if  any  danger  existed,  could  not  be  guarded  againsty  no  daoiage  wiU  be 
allowed  on  a  simple  charge  of  negligence,  imprudence  or  want  of  skill,  unless 
Budi  negligence,  imprudence  or  want  of  skill  be  conchiflively  established. 

A  dose  ezaminatioB  of  the  whole  case,  satisfies  us  that  the  defendants  must  be 
fully  acquitted  of  any  imputation  of  gross  neglect,  and  leaves  us  io  doubt*  to  say 
the  most,  of  any  want  of  care,  prudence  or  skill  on  their  part.  We  cannot  say, 
from  the  evidence,  that  the  calamity  was  not  wholly  due  to  the  act  of  God. 

It  is  therefore  ordered,  that  the  judgment  of  the  District  Oonrti  whkk  was  in 
fevor  of  the  defendants,  be  affimed,  with  costs. 

Laitd,  J.,  absent. 


Hamilton  M.  Wright  v,  Oakey,  Hawkins  &  Co. 

Where  a  third  peraon  in  wboee  poeeeesioa  property  of  the  defendant  Is  attached  intervenes  In  the 
mit  and  bonds  the  pn^rty,  hte  UabDity  on  the  bond  wlU  be  Irrevoeably  fixed  by  a  final  Judgment 
afainst  him,  in  the  same  manner  as  the  defendant  himself  weald  have  been  boond  if  the  property 
had  been  released  on  a  bond  executed  by  him. 

A  third  person  for  whose  advantage  a  stlpalaUon  is  made  Is  entitled  Io  on  equitable  action  to  support 
the  stipulation ;  and  where  the  proeeeding  agahist  the  sorety  on  a  bond  Sor  ths  relesse  «f  property 
attached  is  not  by  rale  under  the  Act  of  1888,  bat  by  a  dinct  asUon  oa  the  bond,  the  uaigumemi  of 
the  bond  to  theS^lainUfl  by  the  Sheriff  is  not  essential. 

APPEAL  from  the  Fourth  District  Gonrt  of  New  Orleans,  Frtee,  J. 
Clark  d  Bayne,  for  plaintiff.    R.  Mvtt,  for  defendants  and  appelhints. 

MxBiticK,  0.  J.  This  suit  is  the  seqnel  to  the  case  of  Wright  v.  Whtte,  dedded 
in  this  Gonrt,  term  before  the  kst  In  that  case  judgment  was  entered  in  fevor  of 
iMntiff  against  White  ,  with  previlege  npon  the  property  attached.  This  prop- 
erty had  been  delivered  to  Oakey,  Hatolans  &  Co,,  interveners,  npon  their  giving 
bond,  with  defendant  John  D.  Bern,  as  sorety.  An  execation  issned  upon  that 
judgment,  and  was  retamed,  no  property  fonnd  after  demand  of  Stanebury^ 
(attorney  for  absent  d^endant),  Havfkine  R,  ifott,  attorney  for  intervener  and 
attorney  for  plaintiff.  This  suit  is  institnted  upon  the  bond  of  CkJoey,  Hatokim 
d  Co.t  principals,  and  John  D.  Bein,  security,  as  forfeited.  The  defeodants  ez- 
espted  to  the  petition  on  the  gronnds : 

1st.  **  That  they  had  been  saed  by  Mrs.  WkiU  €t  ais.«  for  the  cottcm  at- 
tached, that  they  had  called  plaintiff  in  warranty,  and  the  rights  of  all  parties 
should  be  tried  and  decided  in  that  suit." 

2d.  *'  That  if  this  suit  is  allowed,  th^  are  in  danger  of  being  compelled  to 
pay  the  proceeds  of  the  cotton  twice,  and  bendes  lose  the  money  advanced 
OB  it." 

3d.    "  Becaose  the  present  proceeding  is  oppressive  and  unjust." 
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wbght  «  The  exception  was  overraled.    The  defendaDts  then  plead  a  general  denial, 

0>nT,  H.  A  Go.  and  especially,  liability  on  the  obligation  sued  on.  Judgment  was  entered  for 
plaintiff  for  the  amount  of  proceeds  of  the  cotton  and  interest,  and  the  de- 
fendants appealed." 

Where  the  defendant  in  attachment  bonds  the  property,  it  is  upon  condition 
that  he  and  his  surety  will  satisfy  such  judgment  as  may  be  rendered  against 
him  in  the  suit  pending. 

The  courts  by  analogy  have  extended  this  provision  to  third  parties  where 
property  has  been  seized  in  their  possession ;  and  they  are  permitted  to  bond  on 
the  same  condition. 

When  the  defendant  releases  the  property  on  bond  he  undertakes  to  make  suc- 
cessful defence  to  the  action,  and  if  he  fail,  his  liability  upon  the  bond  becomes 
irrevocably  fixed  by  the  final  judgment.  So,  too,  with  the  intervenor  .*  he  un- 
dertakes to  justify  the  delivery  of  the  property  to  himself  in  the  suit  to  which  he 
has  voluntarily  made  himself  a  party,  and  it  bdiooves  him  to  consider  whether 
he  be  able  to  maintain  himself  in  such  controversy.  He  assumes  by  his  inter- 
vention that  he  is  the  agent  of  the  true  owner,  and  that  he  has  the  right  to 
intervene  on  account  of  the  property.  If  he  fail,  he  becomes  responsible  upon 
his  bond  and  he  cannot  be  permitted  to  litigate  the  action  again  upon  other 
issues.    There  must  be  an  end  t<5  the  controversy. 

Whatever  has  been  said  in  the  case  in  2  Rob.  511,  contrary  to  the  above  con- 
clusion, is  overruled.    See  Kendall  v.  Browny  7  An.  688. 

Judgment  affirmed. 


Same  Case. — ^Application  for  a  Re-hearing. 

Merrick,  C.  J.  An  application  for  a  re-hearing  has  been  filed  in  this  case, 
in  which  a  point  made  by  appellants  in  their  original  brief,  and  overlooked  in 
the  opinion  rendered  by  us,  is  again  called  to  our  attention. 

It  is  contended  "  that  the  bond  sued  on  is  not  the  property  of  the  phuntiff, 
but  still  remains  the  property  of  the  Sheri£f,"  inasmuch  as  the  bond  was  not  trans- 
ferred to  the  sheriff.' 

The  Act  of  1839,  p.  163,  sec.  3,  amending  Art.  259  of  the  Code  of  Practice, 
declares,  '<  that  in  cases  of  attachment,  when  the  defendant  has  given  his  bond, 
with  security,  as  by  said  article  provided,  and  fails  to  satisfy  the  judgment 
rendered  against  him,  the  plaintiff  may,  on  the  return  of  the  sheriff,  that  no 
property  has  been  found,  and  on  exhibiting  to  the  court  said  obligation  duly 
transferred  to  hintt  obtain  judgment  against  the  surety  on  said  obligation,  upon 
motion  after  ten  days  previous  notice  to  said  surety,  which  motion  shall  be  tried 
summarily  and  without  the  intervention  of  a  jury,  unless  the  surety  shall  allege 
under  oath  that  the  signature  to  the  bond  purporting  to  be  his,  is  not  genuine, 
or  that  the  judgment  has  been  satisfied." 

It  is  argued  that  the  law  does  not  make  vain  provisions,  and  that  it  is  essen- 
tial to  the  action  that  the  bond  should  be  duly  transferred.  It  is  further  con- 
tended that  the  bond  (of  the  intervenor,  we  presume,)  might  in  certain  contin- 
gencies belong  to  the  defendant. 

Although  the  bond  itself  is  made  payable  to  the  sheriff,  yet  the  condition  shows, 
that  the  primary  object  of  the  instrument  is  to  indemnify  the  plaintiff,  and  sub- 
stitute for  his  benefit  the  obligation  of  the  defendant  or  intervenor  and  surety  in 
the  place  of  the  property  attached.    Now  our  law  without  assignment  of  the 
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instrament,  expressly  gives  the  third  person  for  whose  advantage  a  stipalation  is        WnoHi 
made,  an  eqaitable  action.    C.  C.  1884, 1896.    C.  P.  35.  OAnr,  h.  k  co. 

There  are  two  modes  of  proceeding  then,  allowed  apon  such  bond,  one  a  reg- 
ular sait,  by  formal  citation  ;  the  other  by  motion  under  the  statute. 

This  is  an  action  in  the  first  of  said  modes.    Moreover,  no  issue  was  made  that 
the  bond  was  not  transferred,  and  it  was  offered  in  evidence'without  objection. 

Whether  in  a  rule  or  motion,  under  the  statute,  a  party  can  proceed  without^ 
showing  an  assignment  of  the  bond  to  himself,  (where  the  proper  derence  is 
made),  it  is  not  necessary  now  to  determine. 

The  petition  for  a  re-hearing  is  therefore  refused. 


P.  Pelanse  v.  a.  Coddreau. 

Tbe  omser  of  a  bnildlng  is  not  personally  liable  to  a  sab-contractor  who  has  been  employed  by  the 

contractor  in  making  additions  or  works  apon  tbe  building. 
Tbe  contract  between  the  owner  and  contractor,  while  it  is  not  binding  on  the  sab-contractor,  may 

still  be  used  in  evidence  to  show  in  what  capacity  tbe  former  were  acting. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgariy  J. 
C,  Dufcur^  for  plaintiff.    G,  LeGardeur,  for  defendant  and  appellee. 

TooBHiBs,  J.  The  defendant,  A,  Coudreau,  is  the  owner  of  a  building,  the 
verandah  of  which  was  pat  up  by  the  plaintiff,  P.  Pelanne. 

The  point  of  disagreement  between  these  parties,  is  as  to  the  person  who  is 
bound  for  the  payment  of  these  works ;  and  this  presents  the  qnestion,  whether 
the  owner,  of  the  house,  or  the  contractor,  is  personally  responsible  to  the  plain- 
tiff. 

The  contractor,  examined  as  a  witness,  states  that  he  made  the  contract  in  his 
own  name  with  Pdanne.  By  the  contract  between  the  defendant  and  this  wit- 
ness, the  latter  had  bound  himself  to  famish  the  verandah  and  to  pay  the  work- 
men. On  the  other  hand,  it  appears  that  Coudreau  himself  selected  the  pattern 
of  verandah  to  suit  himself,  and  was  often  at  the  foundry  to  attend  to  tJie  matter. 
But  it  must  be  observed  that,  in  the  contract  to  build  his  house,  he  had  reserved 
to  himself  the  right  to  select  the  pattern. 

There  is,  therefore,  no  conflict  in  the  evidence ;  and,  although  the  contract 
between  the  owner  and  the  contractor  be  not  blading  on  the  plaintiff,  yet  it 
serves  to  show  in  what  capacity  the  former  were  acting  in  the  premises.  The 
coDtractor  is,  under  the  evidence,  the  only  party  that  dealt  with  the  plaintiff. 

The  defendant  is  not  personally  liable  for  the  amount  of  the  plaintiff's  claim. 
The  judgment  of  the  court  below  does  not,  however,  prejudice  whatever  rights 
or  privilege  which  the  latter  may  have  as  a  sub-contractor :  there  need  be  no 
reservation  in  this  court 

It  18,  therefbre,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  affirmed,  with  costs. 
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Patten,  Lane,  Merriam  &  Co.  v.  Powell  &  Brotheb. 

Sarotios  on  an  attachment  bond  are  not  parties  to  the  sail,  ttHcHjuritf  and  need  not  be  made  parties 

'  toanappeaL 

The  general  rule  which  requires  that  all  parties  interested  in  maintaining  the  Judgment  appealed  from 

must  be  made  appellees  to  the  appeal,  is  limited  in  its  operation  to  the  parties  to  the  suit,  and  does 

not  extend  to  third  persons  interested  in  the  Judgment  as  rendered. 
Third  persons  may  appeal  from  a  Judgment  when  they  allege  that  they  have  been  aggrioyed  by  tl,  but 

the  law  does  not  require  the  appellant  to  make  them  (when  not  parties  to  the  cause)  appellees. 

APPEAL  from  the  Sixth  District  Coart  of  New  Orleans,  Hotodl,  J. 
Singleton  &  Clacks  for  plaintiffi  and  appellants.    DurarU  dt  Hornor,  for 
defendants. 

Land,  J.  This  case  has  been  sabmitted  on  a  motion  to  dismiss  the  appeal,  on 
the  ground  that  the  sureties  of  the  defendants  have  not  been  made  parties  to  the 
appeal. 

The  suit  was  commenced  hj  attachment,  and  the  defendants  appeared  and  re- 
leased the  property  seized  by  the  Sheriff  under  the  writ,  by  giving  bond  and 
security  in  pursuance  of  law.  They  afterwards  took  a  rule  on  the  plaintiffii  to 
show  cause  why  the  attachment  should  not  be  dissolved ;  the  rule  was  made  ab- 
solute, and  the  plaintiffii  appealed  from  the  interlocutory  decree  dissolving  the 
attachment,  without  making  the  sureties  parties  to  the  appeal  thus  taken.  The 
only  question  presented  for  our  decision,  on  the  motion  to  dismiss,  is  whethw  the 
sureties  of  the  defendants  are  parties  to  the  suit,  and  as  such  have  an  interest  in 
maintaining  the  judgment  appealed  from  by  the  plainti£&. 

The  sureties  have  an  interest  in  maintaining  the  judgment  appealed  from,  for 
the  effect  of  the  decree  is  to  discharge  their  liability  on  the  bond  given  for  the 
release  of  the  property  attached,  but  they  are  not  parties  to  the  suit  in  which 
the  judgment  was  rendered ;  they  are  not  made  parties  by  the  pleadings  ;  nor  ia 
there  any  law  which  makes  them  parties  to  the  suit  in  the  absence  of  pleadings. 

The  general  rule  which  requires  that  all  parties  interested  in  maintaining  the 
judgment  appealed  from  must  be  made  appellees  to  the  appeal,  is  limited  in  its 
operation  to  the  parties  to  the  suit,  and  does  not  extend  to  third  persons  inters 
ested  in  the  judgment  as  rendered. 

The  law  provides  that  third  persons  who  were  not  parties  to  the  cause  in 
which  a  judgment  has  been  rendered,  may  appeal  from  the  same,  when  they  allege 
that  they  have  been  aggrieved  by  the  judgment,  but  the  law  does  not  require 
an  appellant  to  make  third  persons  who  were  not  parties  to  the  cause,  appellees 
to  his  appeal,  although  such  third  person  may  have  an  interest  in  maintaining 
the  judgment  and  may  be  aggrieved  by  its  reversal. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  motion  to  dismiss  the 
appeal  be  overruled. 
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Robert  A.  Hunter,  State  Treasurer,  u  Robert  W.  Wiluams  et  als. 

The  ^tate  is  but  a  trustee  of  the  lands  granted  it  by  Congress,  or  their  proceeds,  for  the  benefit  of  the 
inhabitants  of  the  townships,  and  where  notes  are  made  payable  to  the  State  Treasurer  he  may 
well  stand  in  Judgment  for  the  rescission  of  the  sale  tor  the  non-payment  of  the  price. 

The  action  to  rescind  a  salo  for  non-payment  of  the  price  is  prescribed  by  ten  years.  The  Court  has 
the  right  to  grant  aomo  indulgence  to  the  debtor,  provided  it  does  not  exceed  six  months. 

APPEAL  from  the  District  Court  of  the  Parish  of  Carroll,  Farrar,  J. 
Andrew  R,  HyneSt  for    plaintiff  and  appellant.     Goodrich  S  DeFrance, 
Sparrow  A  Montgomery,  and  Short  d  Parham,  for  defendants. 

Merrick,  C.  J.  The  case  appears  to  be  correctly  stated  by  defendants'  coan- 
sel  in  their  brief,  from  which  we  quote  as  follows,  viz :  **  This  action  is  founded 
on  four  notes  drawn  by  Wyley  Davis  in  favor  of  George  C,  JIfcJFAorfer,  Treasurer 
of  the  State  of  Louisiana,  or  his  successors  in  office,  each  for  the  sum  of  one  hun- 
dred and  sixty  dollars  and  sixteen  cents,  dated  20th  January,  1851,  payable  on 
the  20th  January,  1852,  '53,  '54  and  '55,  respectively,  with  six  per  cent,  interest 
from  date.  These  notes  were  given  for  the  purchase  of  school  land  sold  under  the 
provisions  of  the  statutes  providing  for  the  sale  of  the  school  lands  on  the  consent 
of  the  citizens  of  the  township."  The  citations  are  not  in  the  record.  The  an- 
swers wei*e  filed  December  6, 1859. 

"  The  petition  sets  forth  the  price  was  not  paid  by  any  of  the  parties  into  whose 
hands  the  lands  had  passed ;  that  the  act  of  sale  was  a  commutative  contract, 
etc.,  and  that  the  plaintiff  has  a  right  to  have  the  price  paid,  or  to  have  the  land 
surrendered,  as  upon  the  dissolution  of  the  contract,  and  Knox,  (administrator  of 
Wyley  Dorw,)  William  G.  Connor  and  R,  W.  Williams  are  made  parties  to  the 
suit.  Knox,  the  administrator  of  Wi/ley  Davis,  filed  an  answer  showing  the  con- 
dition of  the  succession  of  Davis,  how  it  had  been  sold,  and  the  disposition  which 
had  been  made  of  the  proceeds,  and  pleads  the  prescription  of  five  years." 

"  William  G.  Connor,  in  his  answer,  takes  the  position  that  the  probate  sale 
released  all  the  liens  on  the  land  created  by  mortgage  or  otherwise,  but  calls  the 
administrator  in  warranty,  and  Williams  calls  Connor  in  warranty." 

'*  The  prayer  of  the  petition  is,  that  R.  W,  Williams  be  ordered  to  pay  the 
price  for  which  the  property  was  sold,  and  in  default  thereof  to  surrender  the 
land,  in  compliance  witl:  the  resolutory  condition  of  the  sale." 

''  The  judgment  of  the  lower  Court  is,  that  the  plaintiff  recover  three  hundred 
and  twenty  dollars,  with  six  per  cent,  interest  from  the  20th  January,  1851 ;  and 
that  if  R.  W.  Williams  does  not  pay  the  amount  by  the  6th  day  of  June,  1860, 
then  that  the  plaintiff  have  delivered  to  him  the  land  for  the  use  of  free  schools  in 
the  State  of  Louisiana,  etc." 

''  From  this  judgment  the  plaintiff  appeals,  and  the  defendants  have  also  filed  a 
prayer  for  the  correction  of  the  judgment,  upon  the  grounds  that  if  the  plaintiff 
has  any  right  of  action  on  the  notes  which  are  not  prescribed,  it  can  only  be 
against  the  succession  of  Wyley  Davis,  or  the  heirs  of  Wyley  Davis,  who  have 
received  the  proceeds  arising  from  the  probate  sale ;  that  the  probate  sale  extin- 
guished all  right  of  action  on  the  mortgage,  so  far  as  to  enforce  it  against  the 
land.    The  defendants  contend,  also,  that  even  if  the  right  of  action  to  enforce 
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HoHRB  the  mortgage  on  the  land  does  exist,  it  could  only  extend  to  two  of  the  notes,  aa 
Wnxum.       two  of  them  were  prescribed  when  the  action  was  broaghf 

The  record  comes  up  without  any  evidence,  and  the  case  depends  on  the  admis- 
sions contained  in  the  answers  of  the  defendants.  The  only  evidence  of  a  demand 
of  payment  of  the  notes  of  the  vendee  is  this  suit,  in  which  plaintiff  demands  the 
price,  and  in  the  event  of  non-payment,  the  rescission  of  the  sale.  There  is  no 
proof  in  the  record  showing  that  the  land  was  sold  at  the  probate  sale  of  the  pro- 
perty belonging  to  Davis's  succession. 

Defendant  contends  that  the  State  Treasurer  has  not  the  right  to  prosecute 
this  suit  for  the  rescission  of  the  sale ;  that  the  probate  sale  extinguished  the 
mortgage  as  to  the  thing,  and  that  the  action  of  rescission  cannot  lie  against  a 
third  possessor  holding  under  a  probate  sale. 

Plaintiff  contends  that  the  plea  of  prescription  will  not  avail  defendants.  We 
see  no  objection  to  the  form  of  the  action.  The  notes  are  made  payable  to  the 
State  Treasurer,  and  we  think  he  may  well  stand  in  judgment  for  the  rescission 
of  the  sale  for  the  non-payment  of  the  price.  The  State  is  but  a  trustee  of  the 
lands  or  their  proceeds,  for  the  benefit  of  the  inhabitants  of  the  townships,  &c. 
See  Act  of  Congress,  15th  Feb.,  1843. 

It  is  unnecessary  to  consider  the  question  whether  a  probate  sale  extinguishes 
the  action  of  rescission  with  the  vendor's  privilege,  for  there  is  no  evidence  in  the 
record  of  any  such  sale. 

We  are  of  the  opinion  that  this  suit  in  the  alternative,  and  defendants'  denial 
of  plaintiff's  rights  are  a  sufficient  putting  in  default  to  entitle  the  plaintiff  to  de- 
mand a  rescission  of  the  sale  for  the  non-payment  of  the  price. 

The  defendants  rely  upon  the  plea  of  prescription.  They  admit  that  two  of  the 
notes  given  as  part  of  the  price  are  still  due.  The  action  to  rescind  a  sale  for 
non-payment  of  the  price,  is  prescribed  by  ten  years.  See  Jones  v.  Crocker,  1  An. 
442,  and  George  v.  Lewis,  11  An.  654.  Article  2540  C.  C.  gives  the  court  tho 
right  to  grant  some  indulgence  to  the  debtor,  provided  it  does  not  exceed  six 
months.  In  this  case  the  defendants  have  had  a  credit  up  to  this  date,  of  over  ten 
.  years,  and  they  avail  themselves  of  the  delay  to  plead  and  insist  upon  prescription 
to  two  of  the  notes  I  Under  these  circumstances,  we  do  not  feel  disposed  to  accord 
to  them  any  further  delay,  and  we  will  at  once  rescind  the  contract  See  14  An. 
713. 

It  is  therefore  ordered^  adjudged  and  decreed  by  the  Court,  that  the  judgment 
of  the  lower  Court  be  avoided  and  reversed ;  and  we  do  now  order,  adjudge  and 
decree,  that  said  sale  of  said  school  Jands  described  in  plaintiff's  petition  to  said 
fP^ey  Davis  be  rescinded ;  and  said  lands  are  hereby  ordered  to  be  restored  by  the 
defendants  to  the  lawful  authorities  of  the  State,  for  the  benefit  of  the  schools  of  the 
district  to  which  said  lands  belong ;  and  it  is  further  ordered,  adjudged  and  de- 
creed by  the  Court,  that  the  defendants  pay  the  costs  of  both  Courts,  and  that 
their  rights  in  warranty  against  each  other  be  reserved  them. 
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Driv£b  Sc  Pierce  v,  William  L.  Miller  aiid  George  H.  Kirk. 

Tlie  teBtimony  of  the  drawar  of  a  draft  in  a  suit  agalnet  bimaelf  and  first  endorser,  to  the  etibcl  that 
the  paper  was  accepted  for  tbeir  accommodation,  is  insnfllcient  to  cbarge  the  endorser.  It  is  clear 
that  soch  imperfect  proof,  tending  to  avoid  the  yery  promise  of  the  drawees,  implied  by  the  accept- 
ance in  fkvor  of  the  jiayee^coold  not  have  Uie  effect  of  defeating  the  action. 

APPEAL  from  the  Seooad  District  Court  of  New  Orleans,  Morgan,  J. 
L.  CaMera  and  C.  Hunt,  for  plaiDtiflTs.    R.  <&  H.  Marr,  for  Kirk,  defeud- 
ant  and  appellant. 

Merrick,  G.  J.  This  sait  is  brought  by  the  plaintifis,  as  the  acceptors  of 
two  drafts,  to  recover  the  amount  paid  upon  the  same  from  the  drawer  and  first 
indorser,  on  the  ground,  that  the  paper  was  accepted  for  their  accommodation. 
The  proof  shows  that  the  drawer,  WiUiam  L.  Miller,  bought  of  one  Langhom  one- 
fourth  interest  in  the  charter  of  the  steamboat  Messenger,  and  that  Langhom  was 
the  debtor  of  George  H.  Kirk,  the  indorser,  on  account  of  the  charter  of  the  boat ; 
that  Miller  handed  these  drafts  to  Langhom,  and  that  the  latter  delivered  them  to 
Kirk  in  payment.  Kirk  negotiated  them  in  bank.  There  is  negative  proof  tend- 
ing to  show  that  Kirk  had  no  dealings  with  Driver  dt  Pierce,  but  Miller  had.  It 
is  also  shown  that  Miller  promised  Langhom  to  procure  their  aco^tanoe. 

The  drawer,  Miller,  was  examined  as  a  witness  by  the  plaintiffs.  He  corrobo- 
rates the  other  witnesses  as  to  the  indebtedness  of  himself  and  Langhom  to  Kirk, 
but  adds,  "  Sud  drafts  were  accepted  by  plainti£&,  for  the  use  and  benefit  of 
George  H,  Kirk, 

There  was  judgment  against  Miller  by  default,  and  against  Kirk,  on  the  above 
testimony,  on  a  trial  of  the  issue  made  by  his  answer.    He  appeals. 

We  are  of  the  opinion  that  this  declaration  of  the  witness  is  insufficient  to 
charge  the  indorser.  The  whole  testimony  shows  that  the  drafts  were  given  to 
pay  a  debt  to  Kirk*  It  is  not  shown  that  he  had  any  conversation  with  the  ao- 
ceptorSy  neither  do  we  discover  any  circumstances  tending  to  show  that  Kirk  had 
applied  to  plainti&  to  accept  this  paper  for  his  accommodation. 

The  whole  case,  therefore,  stands  upon  the  vague  statement  of  the  drawer  (who 
was  paying  a  debt  to  the  drawee)  that  the  drafts  were  accepted  for  the  use  and 
benefit  of  the  latter.  This  testimony,  we  have  just  said,  appears  to  us  insufficient 
to  charge  the  indorser,  with  the  amount  paid  by  the  acceptor  for  the  real  benefit 
of  the  drawer.  If  such  proof  were  competent  to  defeat  a  bill  of  exchange  in  the 
hands  of  the  drawee  or  holder  for  value,  it  would  lose  much  of  its  usefulness  as  an 
instrument  of  commerce.  Suppose  Kirk,  who  gave  a  full  consideration  for  the 
same,  had  continued  to  hold  the  acceptance,  and  had  sued  the  plainti£b  thereon, 
would  this  proof  have  defeated  his  recovery  ?  It  is  clear  that  such  imperfect 
proof,  tending  to  avoid  the  very  promise  of  the  drawees  implied  by  the  acceptance 
in  favor  of  the  payee,  could  not  have  the  e£fect  of  defeating  the  action.  It  cannot 
be  any  more  favorably  considered  in  a  suit  brought  by  the  acceptor  against  the 
party  in  whose  favor  he  made  a  promise  of  payment  for  value.  See  the  case  of 
Conndly  v.  Bourg,  Sherif,  et  al.,  recently  decided. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  as  to  said  George  H.  Kirk  be  avoided  and  reversed ;  and  it  is  now  ordered, 
adjudged  and  decreed  by  this  court,  that  there  be  judgment  in  favor  of  the  defend- 
ant, George  H,  Kirk,  and  against  the  plaiutifis'  demand  against  him ;  and  it  is 
further  ordered,  that  said  Kirk  recover  his  costs  in  both  courts. 
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Succession  of  James  Erwin. — G.  W.  Denton  v,  Charles  Fonda,  Cu- 
rator. 

A  ntffotiorwn  gator  has  the  right  to  bo  refunded  the  taxes  assoseod  on  the  property  and  paid  by  him 
daring  the  continuance  of  his  poesession  ;  though  no  privilege  exists  theroror. 

Tlie  privilege  of  the  City  of  New  Orleans  for  taxes  extends  for  only  two  years. 

On  a  re-hearitig ;— A  contractor  by  municipal  authority  has  no  right  of  action  against  the  proprietor 
for  filling  up  lots  in  the  City  of  New  Orleans,  unless  he  shows  that  the  contract  was  at^udicated  to 
him  as  the  lowest  bidder,  in  pursuance  of  the  22d  section  of  the  Act  of  the  2l8t  March,  1850. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Duvigneaudf  J. 
D.  C,  Labattj  for  Denton  appellant.    Durant  4t  Hornor^  G,  Schmidt  et  ah.* 
for  appellees. 

Land,  J.  G,  W,  Denton  filed  an  opposition  to  the  tableau  of  distribution  pre- 
sented to  the  Court  in  this  succession,  claiming  to  be  paid  the  sum  of  eight  hun- 
dred and  thirty-one  dollars  and  twenty-nine  cents,  with  eight  per  cent,  interest 
thereon  from  the  first  of  May,  1859,  by  privilege  and  preference  to  all  the  other 
creditors  of  the  estate. 

The  grounds  of  the  opposition  are,  that  for  a  series  of  years,  the  opponent  believed 
himself  to  be  the  real  and  true  owner  of  certain  lots  of  ground  situate  in  this  city, 
valued  at  about  six  thousand  seven  hundred  dollars ;  and  that  as  owner,  he  was 
assessed  by  the  city  of  New  Orleans  and  the  State  of  Louisiana,  for  the  taxes  due 
thereon,  and  paid  the  several  tax  bills  demanded  within  the  period  above  men- 
tioned. That  by  virtue  of  the  payment  of  said  taxes,  he  became  subrogated  to 
all  the  rights  and  privileges  of  the  city  and  State  upon  said  lots  of  ground,  and 
has  the  right  to  be  reimbursed  the  amount  of  t^xes  paid,  in  preference  to  all 
other  creditors  of  the  succession  of  Erwin ;  because,  in  a  suit  lately  pending  in 
this  Court,  a  final  decision  has  been  rendered  against  him,  decreeing  said  lots  of 
ground  to  be  the  property  of  said  succession,  and  to  have  been  the  property  of 
said  estate,  at  the  dates  of  the  assessment  and  payment  of  the  taxes  aforesaid. 

The  opposition  was  entirely  rejected,  and  G.  W,  Denton  has  appealed.  The 
Judge  a  quo  erred.  The  opponent,  as  negotiorum  gestor  of  James  Erwin,  or  of 
his  representatives,  had  the  right  to  be  refunded  the  amount  of  taxes  assessed  od 
the  property  and  paid  by  him  during  the  continuance  of  his  possession.  The  lia- 
bility of  the  owner  of  real  estate  to  refund  to  the  party  evicted,  the  amount  of 
taxes  paid  by  the  latter  on  the  property  whilst  in  his  possession,  has  already  been 
determined  by  a  decision  of  this  Court ;  and  the  principle  of  that  decision,  so  well 
founded  in  equity,  to  say  nothing  of  the  law,  we  are  not  disposed  to  question  or 
disturb.  It  may  be  that  the  payment  of  these  taxes  prevented  an  alienation  of 
the  property,  which  would  have  defeated  the  title  of  Erwin,  and  secured  the  right 
in  his  succession.    See  Weber  v.  Coussy,  12  An.  535. 

The  opponent,  however,  is  not  entitled  to  a  privilege  on  the  property  for  the  re- 
imbursement of  the  taxes  paid  by  him,  by  virtue  of  a  legal  subrogation,  as  claimed 
in  his  opposition  to  the  tableau  of  distribution.  The  payment  of  the  taxes  extin- 
guished the  debt,  and  with  it  the  privilege  granted  by  law ;  and  the  opponent  did 
not  occupy  any  of  the  legal  relations  specified  in  article  2157  of  the  Civil  Code, 
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which  create  a  sabrogation  by  operation  of  law.    And  hia  right  to  retain  the    Suoonnos  w 
property  until  the  amount  of  tazeB  paid  should  be  refunded  to  him,  was  lost  by 
his  failure  to  make  such  a  demand  in  the  petitory  action.    The  opponent,  conse- 
quently, only  has  the  right  to  a  judgment,  as  aa  ordinary  creditor,  against  the 
succession. 

The  heirs  of  James  Ervnn,  who  are  appellees,  have  joined  in  the  appeal  and 
prayed  for  an  amendment  of  the  judgment  homologating  the  tableau,  and  ask  that 
the  privilege  of  the  city  of  New  Orleans  for  taxes  due  by  the  succession,  be  re- 
duced from  seven  to  two  years.  The  heirs  are  entitled  to  the  amendment  prayed 
for,  because  the  law  expressly  limits  the  existence  of  a  privilege  for  taxes  to  two 
years,  to  be  computed  from  the  first  day  of  April  of  the  year  for  which  they  may 
have  been  assessed.  See  Acts' of  1855,  sec..  43,  p.  512,  which  is  the  re-enactment 
of  the  Act  of  1850,  sec  35,  p.  138. 

The  heirs  also  pray  that  the  judgment  be  so  amended  as  to  determine  the  share 
of  the  expenses  of  the  administration  of  the  succession,  for  which  they  are  liable. 
This  object  can  be  best  attained  in  the  lower  Court,  on  a  rule  taken  by  the  heirs 
for  that  purpose. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  homologating 
the  tableau  of  distribution  be  amended,  and  that  the  opposition  of  G,  W.  Denton 
be  sustained,  for  the  sum  of  eight  hundred  and  thirty-one  dollars  and  twenty-nine  * 
cents,  with  interest  thereon  at  the  rate  of  five  per  cent,  per  annum  from  the  fintt 
of  May,  1859,  and  that  the  same  be  placed  on  the  tableau  of  distribution,  as  an 
ordinary  debt,  and  paid  by  the  Curator  in  due  course  of  administration.  And  it 
is  further  ordered,  adjudged  and  decreed,  that  the  privilege  in  favor  of  the  city  of 
New  Orleans  for  taxes,  be  reduced  to  two  years,  and  that  said  privilege  be  recog- 
nized and  enforced  only  for  the  taxes  due  from  the  succession  for  the  years  1857 
and  1858.  And  it  is  further  ordered,  adjudged  and  decreed,  that  the  judgment 
homologating  the  tableau,  thus  amended,  be  affirmed,  at  the  costs  of  the  succes- 
sion, in  both  Courts. 


Sahe  Case. — On  a  Rb-hbabinq. 

Land,  J.  We  granted  a  re-hearing  in  this  case  to  consider  a  second  opposition 
filed  by  G.  W.  Denton  to  the  Curator's  tableau  of  distribution.  As  this  opposi- 
tion was  not  disposed  of  by  the  judgment  appealed  from,  we  did  not  consider  it  in 
the  opinion  prepared  in  the  first  instance ;  but  as  we  are  satisfied  that  Denton  is 
concluded  by  the  judgment  of  the  lower  Court  homologating  the  final  tableau  of 
distribution,  although  it  is  silent  as  to  this  particular  demand,  it  is  our  duty  to 
pass  upon  the  merits  of  his  second  opposition. 

The  opponent  claimed  in  his  second  opposition  to  be  placed  on  the  tableau  as  a 
privilege  creditor  for  the  sum  of  two  hundred  dollars  and  eighteen  cents,  the  costs 
of  filling  up  certain  lots  which  he  at  the  time  held  and  possessed  as  owner,  but 
which  were  afterwards  adjudged  to  be  the  property  of  the  succession  of  James 
Erwin. 

The  contractor  who  filled  up  the  lots,  sued  Denton  for  the  sum  above  men- 
tioned, which  he  paid  with  a  conventional  subrogation  to  all  the  rights  of  the 
fonner. 

VHiether  Denton  has  a  right  to  recover  from  the  succession  of  Erunn  the 
amount  paid  to  the  contractor,  depends  on  the  question  whether  the  latter  could 
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suocmHM  or    have  recovered  the  cost  of  filling  ap  the  lots,  in  an  action  against  the  snccession, 
^^"^^™*        for  the  only  rights  which  Denton  claims  to  enforce,  are  those  which  he  acquired 
from  the  contractor  by  the  efiect  of  the  subrogation. 

It  has  already  been  held  that  a  contractor  by  municipal  authority  has  no  right 
of  action  against  the  proprietor,  for  filling  up  lots  in  the  city  of  New  Orleans, 
unless  he  shows  that  the  contract  wu  adjudicated  to  him  as  the  lowest  bidder,  m 
pursuance  of  the  22d  section  of  the  Act  of  the  21st  March,  1850 ;  and  as  Denton 
has  failed  to  show  thfit  the  contract  was  adjudicated  to  the  contractor  as  the  low- 
est bidder,  in  pursuapce  of  the  provisions  of  the  statute,  he  has  failed  to  show  any 
right  of  action  in  him  against  the  succession  of  Erwin.  See  Session  Acts  1850, 
p.  164 ;  Fox  V.  Sloo,  10  An.  p.  11 ;  Fox  v.  Citi(  of  tfew  Orleans,  12  An.  154. 
As  the  contractor  had  no  right  of  action  against  the  succession  ot  Erwin,  Denton 
acquired  none  by  the  efi*ect  of  the  conventional  subrogation. 

It  is  therefore  ordered,  acyudged  and  decreed,  that  our  former  judgment,  which 
virtually  bars  said  second  opposition  of  G,  W,  Denton,  remain  undisturbed. 


G.  B.  Shepherd  u  Bertrakd  Haralson. 

A  public  officer  appointed  by  the  Governor  daring  the  recess  of  the  Senate,  and  afterwards  confirmed, 
dates  his  term  from  the  original  appointment,  and  not  from  the  time  of  his  oonfirmaliOD,.  although  a 
new  commission  then  issued. 

• 

APPEAL  from  the  District  Court  of  the  Parish  cf  East  Baton  Rouge,  Avery,  J. 
Goode  dt  Tucker,  for  relator.    Dunn  dt  Herron,  for  respondents. 

YooRHiEs,  J.  The  plaintiff  and  the  defendant  set  up  adverse  claims  to  the 
oflSce  of  Register  of  the  State  Land  Office. 

This  office  was  created  by  legislative  enactment  The  statute  gives  the  ap- 
pointing power  to  the  (Governor,  by  and  with  the  advice  and  consent  of  the 
Senate;  and  it' limits  the  duration  of  the  term  to  two  years,  without  assigning 
any  specified  time  for  its  commencement  or  termination. 

B.  Haralson  had  been  appointed  for  the  first  time,  on  the  21st  March,  1856. 
His  term  of  office  having  expired  by  limitation,  he  was  again  commissioned  on 
the  2l8t  April,  1858,  during  the  recess  of  the  Senate. 

At  the  following  session  of  the  Legislature,  this  recess  appointment  was  duly 
confirmed ;  whereupon  anew  commission  issued  on  the  16th  March,  1859. 

On  the  other  hand  the  plaintiff,  G.  Shepherd,  was  commissioned  on  the  17th 
March,  1860,  the  Governor's  appointment  being  duly  confirmed  by  the  Senate. 

The  question  at  issue  is,  whether  Haralson  is  entitled  to  a  full  term  from  the 
date  of  the  confirmation  of  the  recess  appointment.  He  contends  that  the  con- 
firmation vacated  the  recess  appointment,  and  operated  a  new  appointment  from 
that  period.  In  support  of  this  position  reference  is  made  to  the  case  of  United 
States  V.  Kirkpatrick,  and  to  various  opinions  of  Attorneys  General  of  the  United 
SUtes. 

We  have  no  disposition  to  question  the  correctness  of  these  authorities ;  nor  is 
it  conceded  that  they  have  a  direct  bearing  upon  the  point  at  issue  in  the  present 
cause.  But  our  court  has  already  expounded  the  law  in  this  respect,  and  held,  in 
a  similar  case,  that  the  confirmation,  by  the  Senate,  of  the  Oovernor*s  recess 
appointment,  was  but  the  constitutional  mode  of  completing  the  appointment 
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V. 


5  A.  534,  Gilly  v.  Kelly.    And,  as  stated  by  Mr.  Justice  Preston « this  mling  was 

in  accordance  with  the  practice  of  our  State  Government.  HarIlbox. 

Besides,  this  construction  of  the  law  has  the  manifest  advantage  of  carrying 
oat  the  litteral  intent  of  the  law  by  limiting  the  incumbent  to  the  period  or  term 
prescribed  by  the  statute.  Nor  should  the  decision  above  referred  to  be  lightly 
disturbed,  for  the  reason  that  it  was  a  recognition  of  the  sound  practice  of  the 
government  in  that  respect, — ^and  that  the  executive,  and  one  branch  of  the 
Legislative  department,  have  since  acted  accordingly  upon  that  construction  of 
the  law. 

The  48th  article  of  the  Constitution,  on  the  subject  of  vacancies,  has  no  appli- 
cation to  the  case  at  bar.  There  was  no  vacancy  in  the  office  at  the  date  of 
Haralson's  recess  appointment ;  but  his  term  of  office  had  expired  by  limitation. 
He  had  then  been  reappointed,  and  had  qualified  under  that  commission. 

Judgment  affirmed. 

Merrick,  C.  J.  took  no  part  in  this  case. 


Wm.  C.  Peyton  v.  A.  A.  Enos. — J.  0.  W.  Spiers,  Intervenor. 

Caratore  or  actministrators  are  forbidden  to  purchase  any  property  entrusted  to  tlieir  admintetration 
Sach  a  sale  is  null  and  void.    This  does  not  apply,  however,  to  a  sale  made  by  an  heir  of  bin  in- 
terest in  the  suocossiCMi  to  the  administrator  :  such  a  nutlity  Is  r'blative,  and  does  not  avail  any  one 
except  the  vendor. 

The  aothority  of  the  thing  adjudged  takes  place  only  with  respect  to  what  was  the  object  of  the  judg- 
ment. The  thing  demanded  must  bo  the  same ;  the  demand  must  be  rounded  on  the  same  cause  of 
action  ;  the  demand  must  be  between  the  same  parties,  and  formed  by  them  agaiost  each  other  in 
the  same  quality.    C.  C.  2266. 

APPEAL  from  the  District  Court  of  the  Parish  of  Caddo,  Creswell,  J. 
Vinans  k  Heath,  for  plaintiff.    Hodge  ^  Austin,  for  defendants,  intervenor 
and  appellants. 

YooBBiES,  J.  This  is  a  petitory  action  for  an  undivided  share  in  five  slaves. 
The  plaintiff  claims  to  be  the  owner  by  purchase,  of  the  interest  of  three  of  the 
heirs  of  Josephine  Jhrnn,  deceased.  The  surviving  husband  of  the  deceased,  an 
interyenor  in  this  cause,  claims  the  ownership  of  the  slaves  for  himself,  and  joins 
the  defendant  in  assailing  the  transfer  of  title,  set  up  by  the  plaintiff. 

I.  These  slaves  were  the  paraphernal  property  of  Josepfiine  Dunn,  deceased. 
They  were  donated  to  her  by  her  father,  in  the  State  of  Mississippi,  she  l)eiiig  at 
the  time,  with  her  husband,  domiciliated  in  the  State  of  Louisiana. 

IL  It  is  contended  that  the  purchase  from  the  heirs  of  Josephine  Dunn,  de- 
ceased, is  null  and  void,  the  plaintiff  being  at  the  time  the  administrator  of  the 
estate. 

Curators  and  administrators  areforbidden  to  purchase  any  property  entrusted 
to  their  administration.  C.  C.  rfrp^  1784.  Such  a  sale  is  declared  to  be  null 
and  void.  This  is,  however,  a  relative  nullity,  "  introduced  exclusively  in  the  in- 
terest of  owners  of  the  property  of  which  that  article  forbids  the  sale."  Kogron, 
C.  N.,  1596 ;  3  Delvincourt.  pp.  66, 126,  Notes  ;  Ross  v.  Ross,  3  An.  536.  We 
mast  not  be  understood  as  holding  that  a  sale  made  of  his  interest  in  the  succes- 
sion by  an  heir  to  the  administrator,  is  a  nullity,  under  the  operation  of  the  pro- 
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p*non  hibitory  law  above  considered.  .  Locre,  vol.  4,  pp.  195, 149.  Bat  if  there  be 
ENoe.  nullity,  then  it  is  relative,  and  does  not  avail  any  one  except  the  vendor. 

This  view  of  the  law  defeats  the  defendant  and  intervener,  who  now  question 
the  validity  of  a  sale,  to  which  they  were  not  even  parties. 

III.  The  plea  of  res  judicata  is  without  foundation ;  the  demand  in  the  former 
action  was  not  founded  on  the  same  cause  of  action.    G.  0. 2265. 

/.  C.  W.  Spiers  had  brought  a  possessory  action  against  W,  C,  Peyton.  The 
latter  claimed  the  right  to  retain  possession,  in  his  capacity  as  administrator  and 
as  transferee  of  the  rights  of  /.  H,  Spiers.  The  matter  was  compromised^  A 
consent  judgment  was  rendered,  giving  up  the  possession  of  the  slaves  to  the 
present  intervenor,  and  adjudging  to  him  the  title  of  Peyton.  Now  the  interest 
which  Peyton  sets  up  in  the  present  action,  has  been  acquired  subsequently  to  ren- 
dition of  this  judgment ;  and  as  regards  the  succession  of  Josephine  Dunn,  deceased, 
it  can  hardly  be  contended  that  the  judgment,  rendered  by  consent  in  a  possessory 
action,  can  debar  a  subsequent  action  in  the  petitory  form. 

The  District  Judge  was  correct  in  overruling  the  plea  of  res  judicata. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Court 
below  be  affirmed,  with  costs  ;  and  it  is  hereby  ordered,  that  notice  of  the  rendi- 
tion of  the  present  judgment  shall  be  served  by  the  Sheriff  of  the  Parish  of  Caddo , 
upon  the  parties,  in  accordance  with  their  agreement  on  file  in  this  case. 

Land,- J.,  recused  himself  in  this  case. 


JOSEPHIKE   ACOSTA   V.    MaRIA   MaRRERQ. 

The  language  used  ))y  the  Notary  in  drawing  up  a  nuncupative  will  by  public  act  may  be  ungram- 
inatice I,  but  if  it  leaves  no  ambiguity  as  to  the  feet  that  the  language  of  the  claose  "revoking 
beBidca  all  otlier  wills,  Jbc,"  is  that  of  the  testator,  and  not  an  inference  of  the  Notary,  the  will 
cannot  be  sot  aside. 

A  P PEAL  from  the  District  Court  of  the  Parish  of  St.  Bernard,  Foulhouze,  J. 
xL  F.  Percy  and  L.  Castera,  for  plaintiff  and  appellant.  C  Bienvenu  and 
L.  Chauvet,  for  defendants. 

VooRHiEs,  J.  Several  grounds  of  nullity  are  alleged  against  the  validity  of 
Roca  Acosta's  last  will, —  a  nuncupative  testament  by  public  act ;  but  the  ap- 
pellant urges  only  one  of  them,  relating  to  the  dictation  of  the  will. 

It  is  contended  "  that  the  testator  did  not  dictate  his  last  disposition  to  the 
notary,  and  especially  the  revocation  of  any  former  will." 

The  clause,  in  the  will,  which  has  given  rise  to  this  controversy,  reads  as 
follows : 

"  Et  le  dit  testateur  ayant  declare  ne  rien  avoir  k  ajouter  au  present  testament, 
je  lui  ai  donne  lecture  a  haute  et  intelligible  voix  en  presence  des  temoins  sus- 
nommes,  et  le  dit  testateur  nous  a  declare  le  bien  comprendre  et  entendre  et  y 
persevercr  comrae  contenant  ses  dernibres  volontes,  revoquant  en  outre  tons 
autres  testamens,  codiciles,  ou  autres  dispositions  pour  cause  de  mort  voulant  et 
entendant  que  le  present  testament  soit  seul  valable  et  soit  execute  dans  tout 
son  contenu." 

This  clause,  the  last  one  in  the  will,  comes  after  the  testator  had  disposed  of 
his  estate,  and  appointed  his  wife  as  his  testamentary  executrix.   It  is  there  stated 
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that  the  testator  declared  that  this  was  his  kst  will ;  and,  as  it  is  in  this  con- 
nection that  occnre  the  statement  " revoking  besides  all  other  ixnlls"  &c.,  the       Mabbbbo. 
declaration  obvionsly  embraces  the  revocation.   The  langpiage  is  angrammatical  ; 
but  it  leaves  no  ambiguity  as  to  the  fact  that  the  condnding  part  of  the  sentence 
was  the  language  of  the  testator,  and  not  an  inference  of  the  Notary. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  affirmed  with  costs. 


H.  W.  Cator,  use  of  Central  Bank  of  Alabama,  v.  H.  B.  Merrill  &  Co 

J.  Eager,  Intervenor. 

Ttie  BDSwerB  of  a  ganiatieo  to  interrogatories  are  evidence  against  the  party  who  propounds  them, 

unleas  destroyed  by  the  oath  of  two  witnesses,  or  of  one  single  witness  corroborated  by  strong 

drcomstantial  eyldence  or  by  written  proof. 
The  class  of  oppositions  by  whioh  the  property  of  the  thing  seized  is  claimed  is  a  disUnct  suit ;  not  so 

the  opposition  which  merely  asserts  a  lien  or  privilege  superior  to  that  of  the  seixioig  creditor. 
The  privilege  of  a  commission  merchant  or  ftictor  is  two-fold  :  first,  for  advances  specially  made  upon 

the  goods  which  are  seised  ;  and  second,  for  a  general  balance  of  account. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
Thomas  J,  Semmes,  for  plaintiff  and  appellant.    Durant  db  Homor^  for 
defendants.    Bonford,  Singleton  A  Clack,  for  intervenor. 

BucHANAir,  J.  Judgment  having  been  obtained  by  plaintiff  against  defend- 
ants, a  writ  oi fieri  facias  was  issued  thereupon ;  and  Jennison  Eager,  the  appel- 
lee, was  dted  as  garnishee,  and  interrogatories  served  upon  him  on  the  24th  April, 
1858.  He  answered  that  he  had  in  his  hands,  at  the  service  of  the  interrogato- 
ries, 629  bales  of  gunny  bags,  belonging  to  defendants,  as  collateral  security,  upon 
which  he  (garnishee)  had  issued  his  acceptance  of  said  H,  B.  MerrilTs  draft  for 
eighteen  thousand  dollars,  payable  six  months  from  the  12th  March,  1858 ;  that 
garnishee  had  also  an  account  for  charges,  storage,  insurance,  commissions,  &c., 
now  amounting  to  about  two  thousand  eight  hundred  dollars,  which  is  a  privOeged 
daim  upon  said  gunny  bags. 

On  the  4th  May,  1858,  additional  interrogatories  were  propounded  to  the  ap- 
pdlee,  with  leave  of  Court ;  to  which  he  answered,  annexing  a  full  and  detailed 
statement  of  his  account  with  H.  B,  Merrill,  embracing  the  charges  on  the  gunny 
bags  spoken  of  previously,  as  well  as  on  other  property,  and  showing  a  balance  to 
the  debit  of  Merrill  of  $3,743  44.  This  answer  stated  further,  that  the  629  bales 
g^nny  bags  had  been  sold  by  garnishee  since  the  previous  answer  to  interrogato- 
ries, for  a  gross  sum  of  $16,707  81,  which  he  has  received. 

On  the  14th  July,  1859,  after  the  cause  had  been  remanded  by  our  former  de- 
cree, appellee  filed  his  petition  of  intervention  and  third  opposition  in  this  suit,  in 
which  he  alleged  that  he  was  a  commission  merchant,  trading  in  this  city,  and 
that  as  sndi,  he  had  received  from  H.  B.  Merrill  the  gunny  bags  mentioned  in  the 
answers  to  interrogatories  mentioned  above,  for  sale ;  that  the  said  gunny  bags 
had  been  sold  by  him  in  the  regular  course  of  business ;  that  the  petitioner  had 
advanced  to  said  Merrill  large  sums  on  account  of  said  guuny  bags,  as  set  forth  in 
the  account  annexed  to  his  answer  to  interrogatories  above  mentioned ;  for  which 
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(Uioa        advances,  as  well  as  all  other  indebtedness  of  MerriU,  petitioner  had,  by  law,  a 
privilege  on  the  proceeds  of  said  gunny  bags,  in  preference  to  plaintiff. 

This  third  opposition  was  tried,  and  upon  the  evidence  offered  by  the  third  op- 
ponent, was  sustained,  for  the  full  amount  of  the  proceeds  of  the  gunny  bags. 
Plaintiff  appeals. 

The  first  question  for  our  consideration,  is  presented  by  a  bill  of  exceptions  to 
the  admission  in  evidence,  for  the  third  opponent,  of  the  answers  filed  by  him  as 
garnishee,  and  of  the  documents  annexed  to  and  forming  part  of  said  answers. 
The  Court  did  not  err  in  admitting  the  evidence.  The  answers  of  a  garnishee  to 
interrogatories  are  evidence  against  the  papty  who  propounds  the  interrogatories, 
(Code  of  Practice,  Art.  354) ;  and  in  this  case  those  answers  have  not  been  tra- 
versed or  contradicted.  The  objection  to  them  is,  that  the  issue  upon  the  third 
opposition  is  a  distinct  suit  from  that  in  which  the  answers  were  filed  ;  and  tliat 
the  right  asserted  is  different.  The  objection  does  not  seem  well  taken.  The 
class  of  oppositions  by  which  the  property  of  the  thing  seized  is  claimed,  is  indeed 
treated  by  the  Code  of  Practice,  Art.  398,  as  a  distinct  suit ;  not  so  the  opposi- 
tion which  merely  asserts  a  lien  or  privilege  superior  to  that  of  the  seizing  credi- 
tor.   Art.  401. 

And  although  a  right  as  pledgee  vhis  insisted  upon  by  the  garnishee,  which  was 
disallowed  by  the  judgment  heretofore  rendered ;  yet  we  have  seen,  that  his  first 
answers  to  interrogatories  also  asserted  a  privilege  for  the  amojint  of  his  account, 
which  was,  at  the  instance  of  plaintiff,  particularly  detailed  in  the  account  which 
was  made  a  part  of  his  second  answer. 

The  privilege  of  a  commission  merchant  or  factor  is  two-fold ;  first,  under  Art. 
3214  of  the  Civil  Code,  for  advances  specially  made  upon  the  goods  which  are 
seized ;  and  second,  under  the  Act  of  1841,  p.  21,  (Phillips's  Revised  Statutes,  p. 
80,)  for  a  general  balance  of  account. 

Appellee  claims  the  privilege  of  **  advances  "  for  an  acceptance  of  defendants' 
draft,  given  on  the  day  that  the  gunny  bags  seized  in  this  case  were  put  into  hia 
hands  by  defendants. 

The  draft  and  acceptance  read  as  follows : 

"  New  Orleans,  March  12th,  1858. 

"  Six  months  after  date,  please  pay  to  the  order  of  ourselves,  eighteen  thousand 
dollars,  value  received,  and  oblige  H.  B,  Merrill  S  Co. 

"  To  Messrs,  J,  Eager  eft  Co," 

"  Accepted  for  amount  of  nett  proceeds  of  sales  of  six  hundred  and  thirty-nine 
bales  of  gunny  bags,  after  deducting  commissions,  &c.  /.  Eager  <ft  Co," 

It  appears,  from  tiie  evidence,  that  this  draft  was  negotiated  shortly  after  its 
date.,  by  the  drawers,  through  a  banking  house  in  New  York,  who  discounted  it 
at  the  rate  of  seven  per  cent,  upon  its  face ;  that  at  maturity,  the  discounters  aod 
holders  presented  it  to  /.  Eager  dt  Co,  for  payment,  who  tendered  the  nett  pro- 
ceeds of  the  gunny  bags,  which  they  stated  to  be  915,850  08,  as  the  full  extent  of 
their  liability ;  which  was  agreed  to  by  the  holders  of  the  draft,  and  the  draft 
given  up  to  the  acceptor,  on  his  payment  of  that  sum. 

It  has  been  much  contested  in  argument,  whether  a  qualified  acoeptanoe,  8a<di 
as  the  one  here  shown,  should  be  considered  as  an  advance  of  funds  under  article 
3214  of  the  Civil  Code ;  and  as  coming  within  the  doctrine  of  the  case  of  Turpia 
V.  Reynoldsi  14  La.  Rep.  473.  But  it  is  needless  to  decide  this  point,  as  the  fac- 
tor or  commission  agent  has  a  privilege  by  the  Act  of  1841,  amendatory  oi  tiM 
article  3214,  not  only  for  advances  made  on  the  specific  thing  seized,  but  also  for 
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his  general  balance  in  account  current  with  the  owner  of  the  thing.    And  in  this         Caka 
case,  there  is  proved  to  have  been  sach  a  balance  in  &vor  of  the  appellee,  after 
crediting  the  defendants  with  the  proceeds  of  the  ganny  bags  seized.    It  is  not 
pretended  that  those  gunny  bags  were  sold  for  less  than  their  full  market  value. 

It  is  also  contended  by  the  counsel  of  appellant,  that  the  opponent  and  appellee, 
Jermisan  Eager,  is  not  entitled  to  claim  the  character  or  standing  of  **  commission 
merchant,  factor,  or  commission  agent,''  in  whose  favor,  by  the  terms  of  the  Code 
and  of  the  amendatory  statute,  the  lien  or  privilege  in  question  was  granted.  But 
upon  this  point,  the  evidence  is  with  the  appellee. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  affirmed,  with  costs. 


Succession  of  George  Charles  Williak  Yooel. 

A  tappoBed  loM  of  life  by  reason  of  a  shipwreck,  an  earthquake,  a  war,  a  plague,  an  explosion,  and 
like  perils,  to  within  the  aonnd  discretion  of  the  Jadge  to  determine,  founded  on  the  facts  of  each 
porticuiar  case. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
C.  Rosdius,  for  appellant 

Duffel,  J.  The  object  of  this  suit  is  to  obtain  the  probate  of  the  testament 
of  George  Charles  William  Vogd  on  the  ground  of  his  alleged  death. 

It  appears  from  the  evidence,  that  Vogel  disappeared  very  suddenly  from  his 
Qsiial  domicil  in  the  city  of  New  Orleans,  on  the  6th  of  January,  1858,  without 
intimating  his  intention  to  any  one,  or  making  any  preparations  for  a  voyage, 
and,  it  is  supposed,  without  any  amount  of  money,  or  other  clothes  than  those  on 
his  person.  He  is  represented  as  having  been  devoted  to  his  wife  and  three 
children,  regular  in  his  habits,  careful  of  his  health,  a  man  of  fortune  and  high 
moral  principles.  He  had,  however,  of  late,  been  laboring  under  a  depression  of 
mind,  produced  by  the  belief  of  an  incoming  crisis  in  the  commercial  world  ;  (he 
was,  at  the  time,  a  member  of  the  commercial  firm  of  Sdimidt  A  Co.,  (of  this 
dty),  but  it  does  not  appear  that  his  state  of  mind  was  such  as  to  cause  any  un- 
easiness to  his  family  and  friends. 

The  District  Judge,  after  a  careful  review  of  the  facts  of  the  case,  rejected  the 
demand.  Our  learned  brother  very  cogently  remarks, "  Disappearances  such  as  his 
are  not,  unfortunately,  of  rare  occurrence.  Like  instances  are  numerous ;  men  ap- 
parently as  happy  in  their  domestic  relations  as  he  was,  who  in  social  position, 
in  wealth,  in  the  success  of  gratified  funbition,  were  his  equals,  have  been  known 
to  leave  every  thing  which  is  commonly  looked  upon  as  making  life  dear,  to 
wander  off  among  strangers  and  perils,  and  bury  themselves  for  jears,'  without 
leaving  a  trace  behind  them,  in  places  and  among  people  who  were  strange,  and 
it  would  be  thought,  repulsive  to  their  tastes,  their  habits,  and  repugnant  to 
those '  principles  of  honor  and  virtue  which  are  the  foundations  of  an  honest 
domestic  society." 

It  is  contended  by  the  learned  counsel  of  the  appellant  that  the  general 
Kmtores  of  our  code,  under  the  title  of  absentees,  were  taken  from  the  Napoleon 
Code  under  the  same  title,  and  that  the  case  at  bar  does  not  come  within  the 
scope  of  either. 
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While  we  admit  the  gpreat  similarity  of  the  two  systems,  we  think  that  they 
YoiniL.  were  nevertheless  intended  to  govern,  primarily,  all  cases  of  absence,  by  sadden 
disappearance  or  otherwise ;  unless,  and  this  is  the  exception,  the  disappearance 
be  of  soch  a  character  as  to  force  on  the  mind  the  irresistible  conviction  of 
death.  Such  for  instance,  as  a  supposed  loss  by  reason  of  a  shipwreck,  an  earth- 
quake, a  war,  a  plague,  an  explosion,  and  like  perils.  And  it  is  essentially 
within  the  exclusive  province  of  the  Judge  to  draw  the  line  of  distinction,  by  the 
exercise  of  a  sound  discretion,  founded  on  the  facts  of  each  particular  case. 

We  were  not  referred  to  any  acyudged  case,  to  the  point,  in  France,  and  we 
have  been  unable,  in  our  researches,  to  find  a  parallel  in  the  Journal  du  Palais ; 
but  we  know  that  none  such  exist  in  our  State  Reports. 

The  principle  contended  for,  would,  if  sanctioned,  be  demoralizing  in  its  effects, 
and  tend  directly  to  relax  family  ties. 

The  vast  extent  of  our  territory,  the  unbounded  freedom  of  ingress  and  egress, 
and  the  charactejristic  propensity  of  our  race  for  exploration,  novelty  and  the 
acquisitions  of  wealth,  fame  and  science,  must  have  their  weight  in  detennining 
cases  of  absence  by  sudden  disappearance ;  and  when  viewed  in  the  above  aspect, 
we  cannot  bring  our  mind  to  the  irresistible  conviction,  from  the  facts  disclosed, 
that  the  disappearance  of  Mr.  Vogd  can  only  be  attributed  to  an  untimely  end. 

For  the  reasons  assigned,  the  judgment  of  the  court  A  ^uA  is  affirmed. 


Henderson  H.  Harris  v.  N.  0.  OpELorsAS  &  O.  W.  R.  R.  Company. 

A  claim  tfxr  damages,  ev  ddidOf  is  prescribed  by  one  year.    C.  C.  3601. 

Damages  incident  to  the  institution  ot  a  suit  for  the  recoyery  of  any  cirfl  right  cannot,  as  a  generKi 
rule,  be  recovered  upon  a  demand  in  reconvention.    3  An.  141 ;  12  An.  116. 

APPEAL  from  the  District  Court  of  the  Parish  of  Lafourche,  Romany  J. 
Clifford  Bdcher,  for  plaintiffl    E,  W.  Blake,  for  defendants  and  appellants. 

DuFFXL,  J.  The  defendants,  the  New  Orleans,  Opelonsas  and  Oreat  Western 
Bail  Boad  Company,  are  appellants  from  a  judgment  rendered  against  them  on 
their  reconventional  demand. 

The  principal  demand  was  for  8290,  the  alleged  value  of  a  horse  which  was 
killed  by  the  locomotive  of  the  Company.  The  killing  was  admitted,  but  at- 
tributed to  unavoidable  force,  and  the  amount  claimed  in  reconvention,  91500,  is 
to  cover  the  damage  caused  to  the  cars,  track,  &C|  by  the  collision. 

To  this  plea  in  reconvention  the  plaintiff  opposed  the  prescription  of  one  year ; 
and  it  appears  from  the  pleadings  and  evidence,  that  the  'reconvention  demand 
was  made  some  sixteen  months  after  the  collision. 

The  plea  of  prescription  must,  therefore,  be  sustained.    C.  C.  3501. 

The  rule ;  qua  temporalia  sunt  ad  agendum  sunt  ad  excipiendum  perpetua, 
does  not  apply  to  a  case  of  this  kind.  Boeto  v.  Laine,  3  An.  141.  Knox  v. 
TTumpson,  12  An.  116. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  court 
below  be  affirmed  with  costs. 
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State  op  Louisiana  v,  John  W.  Canadt  and  John  A.  Trimble,  Surety.     "^  * J^ 

Where  the  defendant  waa  In  custody  at  the  time  a  bond  for  his  releaae  was  given,  neither  he  nor  his 7^\ 

Bocarity  can  be  beard  to  gainsay  the  regularity  of  the  proceeding.    18  An.  299 ;  14  An.  788.  .22         ^^ 

The  objection  to  the  mode  or  manner  of  empanneling  the  Grand  Jury  comes  too  late  after  the  ftrst 
day  of  the  term  of  the  District  OiMirt.    Act  of  1857,  p.  180,  sec  1. 

APPEAL  from  the  District  Court  of  the  Parish  of  Carroll,  Farrar,  J. 
Goodrich  4t  DeEranu,  B,  D,^  A.  W.  Roberts t  for  defendant  and  appel- 
lant.   James  Nolan,  for  the  State. 

YooRHiES,  J.  The  appellant,  John  A,  Trimble,  was  surety  on  the  forthcoming 
bond  of  the  accused,  /.  W,  Canady.  He  nrges  several  grounds  for  the  revenal 
of  the  judgment  of  forfeiture. 

1.  The  authority  of  the  sheriff  to  take  the  bond  is  questioned,  on  the  ground 
that  this  power  was  not  expressly  delegated  to  him  in  the  decree  allowing  and 
fixing  the  amount  of  bail. 

As  the  defendant  was  in  the  cnst')dy  of  this  oflSoer  at  the  time,  and  inasmuch 
as  the  execution  of  this  bond  in  the  presence  of  the  latter  secured  the  discharge 
of  the  former,  the  surety,  as  well  as  the  principal  on  the  bond,  cannot  now  be 
heard  to  gainsay  the  regularity  of  the  proceeding. 

This  doctrine  is  laid  down  in  the  case  of  State  y.  Ansley,  13  A,  299,  and  is 
rdterated  in  the  case  of  State  y.  Badon,  14  A.  783. 

2.  The  objection  to  the  mode  or  manner  of  empanelling  the  Grand  Jury, 
eomes  too  late  after  the  ^^t  day  of  the  term  of  the  District  Court, — "  All 
or  any  objections,  which  might  or  could  be  made  on  account  of  any  defects  or 
informality,  which  may  haye  occurred,  either  in  the  formation,  drawing  or  sum- 
moning of  Jurors,  or  any  other  defect  whatever  in  the  construction  of  said 
Juries,  shall  be  made  on  the  first  day  of  the  terms  of  said  District  Courts,  and 
not  ailerward8."—Act  1857,  p.  180.  sec.  1. 

3.  The  appellant  assigns  as  error  that  there  were  pending  two  proceedings 
against  the  defendant  for  the  same  ofience,  one  by  information  and  the  other  by 
indictment 

The  first  prosecution  was  for  the  offence  of  stabbing  D.  S.  Good,  with  intent 
to  commit  murder ;  and,  Good  having  died,  an  indictment  was  preferred  for  the 
crime  of  murder.  The  bail  bond  relates  to  the  first  prosecution,  and  concludes 
with  the  clause  *'  not  thence  to  depart  until  discharged  by  due  course  of  law." 

Both  prosecutions  refer  to  the  same  transaction.  Their  pendency,  therefore, 
instead  of  being  an  objection  to,  is  an  additional  ground  for  the  forfeiture  of  the 
bond. 

4.  There  is  a  mistake  in  the  4ecret^  part  of  the  judgment  of  forfeiture,  the 
name  of  the  injured  party  being  substituted  for  that  of  the  surety.  The  error  is 
patent  on  the  face  of  the  judgment  itself,  which  states  that  David  S.  Good  was 
stabbed  by  the  accused, — that  the  accused  was  r^uli^rly  called  to  stand  his 
trial, — ^that  he  failed  to  appear, — and  that  the  surety  was  then  called  upon  to 
produce  the  body  of  his  principal,  the  name  of  John  A.  Trimble  being  then  cor- 

.rectly  inserted. 

The  minutes  of  the  court  show  that  the  judgment  of  forfeiture  was  rendered 
against  the  surety!;  and,  indeed,  this  party  is  the  only  appellant  in  this  cause. 
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ft^n  We  understand  that  the  judgment  of  the  District  Court  is  against  the  surety, 

CAMjjn        /.  A.  Trimble^  who  has,  besides,  placed  that  construction  upon  it  by  appealing. 
And,  with  that  understanding,  we  will  decree  the  afi&rmance  of  the  judgment 
against  the  appellant. 
Judgment  affirmed. 


Stewart  Hatnes  v.  G.  A.  Breaux  et  al. — Mrs.  J.  Bundy  et  al.,  War- 
rantors. 

It  Is  essential  to  the  perfection  of  r  sheriff's  sale  that  the  purchaser  thonld  tabstahtJally  comply  with 
the  terms  of  M^ndication,  which  is  the  condition  npon  which  the  property  is  to  be  his.  The  price 
must  be  paid  or  the  proper  surotios  offered  when  the  sale  has  been  made  on  a  credit,  otherwise  the 
Sheriff  shall  expose  to  sale  anew  the  thing  seised  and  adjadge  it  to  another  person.  Therefore, 
every  sale  npon  execution,  which  Is  not  completed  by  the  payment  of  the  price  to  the  Shertff, 
is  null. 

Where  a  creditor  enters  satisfaction  npon  the  execution  to  the  amount  of  the  bid,  at  the  time  of  the 
a4}udication,  it  might  bo  regarded  as  a  waiver  of  the  right  to  insist  upon  payment  in  currency  to 
the  Sheriff. 

APPEAL  from  the  District  Court  of  the  Parish  of  Jefferson,  BuHhe,  J. 
T.  A,  BartUtt,  for  plaintiff.    G,  A.  Breaux,  Durant  <ft  Homor,  J,  D.  Maye» 
and  /.  H,  VanDolsmif  for  defendants  and,  appellees. 

Merbice,  C.  J.  This  is  a  petitory  action.  Both  parties  claim  througb 
Joseph  Ross  Purdon, — ^The  defendants  in  virtue  of  a  sheriff's  sale  made  in  August 
1642,  and  the  plaintiff  by  virtue  of  an  act  signed  by  Purdon  dated  in  October 
1858,  and  confirmed  by  a  notarial  act  in  January  1859.  The  case  turns  entirely 
npon  the  question  whether  an  abjudication  at  a  sheriff's  sale  without  the  payment 
of  the  price  by  the  purchaser  divests  the  debtor  of  his  property  where  the  sheriff 
refuses  to  execute  a  deed  to  the  purchaser. 

The  facts  which  give  riso  to  this  question  are  in  substance  as  follows  : 
On  the  19th  day  of  May  1836i  James  Qgilvie  sold  the  property  in  controversy, 
a  square  of  ground,  by  public  act  passed  before  William  F.  LemSj  a  notary 
public,  of  New  Orleans,  to  Joseph  Ross  Purdon,  with  another  square.  No.  28,  for 
the  price  of  $3,480.  On  the  28th  of  June  1842,  the  vendor,  Ogilvie,  commenced 
suit  against  the  vendee  Purdon,  for  a  portion  of  the  price,  and  obtained  executory 
process  against  him,  for  the  sale  of  the  two  squares  of  ground  sold.  Notice  of 
the  order  of  seizure  and  sale  was  served  July  2,  1842«  The  property  was 
appraised  for  the  sheriff's  sale,  on  the  19th  August  1842,  both  plaintiff  and 
defendant  appointing  appraisers,  and  it  would  seem  from  the  deed,  which  was 
prepared,  but  not  signed  by  the  sheriff,  that  the  whole  property  was  bid  off  by 
Josette  Bundy  for  the  price  of  8335,  whioh  she  refused  or  neglected  to  pay  to 
the  sheriff. 

The  order  of  seizure  and  sale  with  the  sheriff's  return  thereon  is  lost,  but  this 
portion  of  the  record  is  sought  to  be  supplied  by  the  testipnony  of  the  sherifil 
In  his  deposition  he  says :  "  In  1842  or  '43,  certain  property  was  seiaed  at  the 
suit  of  James  Of^ilvie  v.  Joseph  Ross  Purdon,  of  the  docket  of  that,  (the  District) 
Court,  and  adjudicated  to  the  last  bidder,  who  was  Lewis  or  Josette  Bundy,    I 
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caonot  teU  the  prioe.    The  condiiions  of  the  sale  were  never  complied  with. 

The  title  was  prepared  and  is  now  in  the  possession  of  T.  J.  Durant,  Esq.^  bat       Bkaius. 

was  never  signed,  and  thus  the  sale  was  never  completed..  The  date  of  the  sale 

and  the  prioe  can  be  obtained  from  the  records  of  the  Fifth  District  Coart  of 

New  Orleans,  where  I  testified  two  or  three  weeks  ago." 

It  does  not  appear  that  Mrs.  Bundy  ever  went  into  possession  of  the  property, 
bat  in  May  1854,  aboat  twelve  years  afterwards,  she  sold  the  same  to  Mrs,  Van 
Dalson,  for  $4000,  John  Green  intervening  in  the  act  and  gaaranteeing  the  title. 
The  record  also  contains  an  order  firom  OgUvie  purporting  to  bear  date  17th 
Jane,  1853,  long  after  the  sherifTs  office  had  expired,  directing  him,  the  sheriff,  to 
pay  Chreen  the  proceeds  of  the  sale  made  Aagost  1842.  Green  had  paid  the 
taxes  from  1848  to  1852,  amounting  to  18  or  $20.  Bat  Chreen  was  not  owner 
of  the  property  when  he  paid  the  taxes ;  hence  nothing  can  be  inferred  from  this 
fact  favorable  to  defendants'  title.  Neither  can  the  order  of  Ogilvie  on  the 
sheriff,  nine  years  after  the  fruitless  sheriff's  sale,  for  funds  which  were  never  in 
his,  the  sheriff's  hands,  have  any  effect  on  the  question  of  title,  for  the  property 
offered  for  sale  was  Purdon*s  and  not  Ogilvie*s,  and  if  the  mere  knocking  off  of 
the  property  at  the  sheriff's  sale  to  Mrs.  Bundx^  did  not  invest  her  with  title, 
the  plaintiff  must  recover. 

It  ought  also  to  be  stated  that  in  Feb.  1859,  after  the  commencement  of  this 
suit,  a  rule  was  taken  upon  the  ex-sheriff,  Garcia,  to  show  cause  why  he  should 
not  make  a  deed  to  Mrs.  Bundy.  The  rule  was  discharged  upon  his  showing 
that  she  had  fietiled  to  comply  with  the  terms  of  the  sale,  and  pay  the  prioe.  On 
the  question  of  law  previously  stated,  arising  from  the  foregoing  facts,  we  are  of 
opinion  that  it  is  essential  to  the  perfection  of  a  sheriff's  sale,  that  the  purchaser 
should  substantially  comply  with  the  terms  of  adjudication,  which  is  the  condition 
upon  which  the  property  is  to  be  his.  The  Code  of  Practice  says,  **  If  the  person 
to  whom  the  property  has  been  adjudicated  shall  refuse  to  pay  to  the  sheriff  the 
price  of  the  adjudication,  or  to  offer  the  proper  sureties  when  the  sale  has  been 
made  on  a  credit,  the  sheriff  shall  expose  to  sale  anew,  the  thing  seized,  and  ad- 
judge it  to  another  person,  Art.  689.  This  article,  therefore,  in  effect,  declares 
the  nullity  of  every  adjudication  at  sheriff's  sale  upon  execution  which  is  not 
completed  by  the  payment  of  the  price  to  the  sheriff.  See  3  L.  R.  475,  7  Rob. 
416  ;  10  Rob.  90 ;  2  An.  361 ;  13  An.  333.  Those  cases  where  the  creditor  at 
the  time  of  the  acyudication  entered  satisfaction  upon  the  execution  to  the 
amount  of  the  bid,  are  not  in  conflict  with  the  preceding  decisions,  for  such  con- 
sent of  the  creditor  at  the  time  of  the  sale  might  be  regarded  as  a  waiver  of  the 
right  to  insist  upon  payment  in  lawful  currency  to  the  sheriff.  See  8  Rob  450, 
1  N.  S.  173.  And  the  last  cited  cases  have  no  analogy  with  the  case  at  bar,  in 
which  the  amount  of  the  bid  has  neither  been  paid  nor  credited  on  the  order  of 
seizure  and  sale  to  this  day,  notwithstanding  the  idle  ceremony  resorted  to  nine 
years  afterwards  by  Ogilvie  and  Green  in  the  order  on  the  sheriff  for  the  pro- 
ceeds of  the  pretended  sheriff's  sale. 

The  questions  arising  upon  the  demands  in  warranty  have  not  been  discussed 
before  this  court,  and  we  shall  remand  that  portion  of  the  case  for  a  new  trial. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed  ;  and  it  is  now  ordered,  adjudged  and 
decreed,  that  the  plaintiff  recover  and  have  judgment  against  the  defendants  for 
the  said  square  of  ground  described  in  the  plaintiff's  petition,  and  that  a  writ  of 
possession  issue  accordingly ;  and  it  is  further  ordered,  that  this  case  be  remanded 
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to  the  lower  cOarH  for  a  new  trial  upon  the  demands  in  warranty,  the  defendants 
BbkIuz.        paying  the  costs  of  the  lower  court,  and  the  defendants  and  warrantors  the  costs 
of  the  appeal. 


Same  Case — On  a  Re-hearing. 

A  re>hearing  has  been  granted  on  the  questions  arising  on  the  demands  in  war- 
ranty. 

On  a  re-examination  of  the  case,  it  appears  that  the  defendants,  G.  A.  Breaux 
and  Samuel  Sumner,  are  entitled  to  recover  against  their  immediate  warrantor, 
the  succession  of  Mrs.  VanDcUson,  and  in  virtue  of  the  subrogation,  also,  against 
Green  and  Mrs.  Bundy, 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  so  much  of 
our  former  judgment  as  remanded  this  case  to  the  lower  court  for  a  new  trial, 
and  as  relates  to  the  costs  of  the  lower  court,  be  set  aside,  and  it  is  farther 
ordered,  adjudged  and  decreed  by  the  court,  that  said  Breaux  and  Sumner  do 
recover  and  have  judgment  against  the  succession  of  Mrs.  Margaret  Helen 
VanDalson,  represented  by  /.  H.  VanDalson,  administrator,  for  the  sum  of 
81226  20,  with  five  per  cent,  interest  thereon  from  this  date,  to  be  paid  in  due 
course  of  administration,  and  that  in  virtue  of  their  subrogation  they  have 
judgment  against  Mrs.  Josette  Bundy  and  John  Green^  as  security  for  the  sum  of 
two  hundred  and  thirty-five  dollars  and  twenty  cents,  part  of  the  same  sum  with 
like  interest  from  the  same  date  ;  and  it  is  further  ordered,  adjudged  and  decreed, 
that  said  succession  of  Margaret  Helen  VanDalson  do  have  and  recover  judg- 
ment over  in  warranty  against  the  said  Josette  Bundy  as  principal,  and  Jokn 
Green  as  surety,  for  the  sum  of  five  hundred  and  thirty-five  dollars  and  twenty 
cents,  with  legal  interest  thereon  from  this  date,  subject  to  a  credit  of  so  much  of 
said  sum  of  8235  20,  and  interest,  as  shall  be  paid  to  said  Breaux  and  Sumner 
on  the  judgment  in  their  favor ;  and  it  is  further  ordered,  that  said  seven  remain- 
ing notes  for  seventy  dollars  each,  and  interest  at  six  per  cent,  given  by  said 
Margaret  Helen  VanDalson,  deceased,  to  said  Josette ,  Bundy,  and  assumed  by 
said  Breaux  and  Sumner,  be  declared  cancelled,  if  in  the  possession  of  the  said 
Mrs.  Bundy,  and  in  the  event  the  administrator  of  said  succession  of  Mrs.  M.  H. 
VanDalson  or  said  Breaux  and  Sumner  should  be  compelled  to  pay  said  promis- 
sory  notes,  or  any  of  them,  then  their  rights  of  a  further  recovery  against  said  JoseUe 
Bundy  and  John  Green,  for  so  much  as  they  may  thus  be  compelled  to  pay,  be  re- 
served them  ;  and  it  is  further  ordered,  that  said  defendants  and  parties  cited  in 
warranty,  pay  the  costs,  and,  in  the  event  of  payment  of  the  same  by  the  de- 
fendants, they  recover  the  same  from  said  succession  of  M.  H.  VanDalson,  to  be 
paid  in  due  course  of  administration  and  from  said  Green  and  Bundy,  and  in  the 
event  of  payment  by  the  said  succession  it  is  ordered  that  the  latter  have  judg- 
ment over  against  said  Bundy,  as  principal,  and  Chreen  as  surety  for  the  same ; 
and  it  is  ordered  that  the  residue  of  our  former  judgment  remain  undisturbed. 


NEW  ORLEANS.  MARCH,  1861.  146 


P.  Breaux,  Jr.,  V.  Therencb  LeBlano,  Administrator. 

Tbe  settled  JurlsprudeDce  in  regard  to  the  wife's  paraphernal  property  is,  that  the  husband  is  pre- 
samed  to  exercise  administration  until  tbe  contrary  be  shown  ;  and  that  in  all  ca$et  the  burthen  of 
proof  to  the  contrary  is  <m  those  who  have  an  interest  to  contest  it. 
A  mere  discharge  signed  by  both  husband  and  wife,  where  the  hitter  acknowledges  the  receipt  of  a 
sum  (rf*  money,  is  not  sufficient  to  shift  the  onu$  of  a  neffottice  proof  on  the  wife. 

APPEAL  from  the  Distriet  Court  of  the  Parish  of  St.  James,  Lawes,  J. 
Beatty  d  Bush  and  F,  P.  Fochit  for  plaintiff.    BeratUt  d  Legendre,  for 
defendant. 

Duffel,  J.    The  above  entitled  causes  were  consolidated  in  the  court  below.* 

One  of  the  plaintiff,  Fierre  Breaux,  junior,  administrator  of  the  succession  of 
Scholastique  Breaux,  widow  Etienne  Fart,  charges  that  said  Etienne  Fart  re- 
ceived,  for  account  of  his  said  wife,  on  the  6th  of  June  1849,  $2153  25,  being 
the  inheritance  of  said  Sdiolastique  in  the  succession  of  her  father,  Louis  Breaux  ; 
whicli  amount  is  claimed  with  a  recognition  of  the  wife's  legal  mortgage,  &c. 

The  plaintiff  in  the  other  case,  Eugenie  Fart,  one  of  the  heirs  of  Etienne  Fart, 
demands  the  sale,  for  cash,  of  all  the  property  belonging  to  the  succession. 

The  District  Judge  ordered  the  sale,  for  cash,  of  all  the  property,  rendered 
judgment  in  favor  of  the  succession  of  Scholastique  Breaux,  for  the  amount 
claimed,  ordered  the  payment  of  this  amount  by  preference,  and  a  distribution  of 
the  residue  of  the  proceeds  of  the  sale  among  the  heirs  of  Etienne  Fart.  The 
administrator  appealed. 

As  we  do  not  understand  the  attorneys  of  the  appellant  to  complain  of  that 
part  of  the  judgment  which  decrees  the  sale,  for  cash,  of  all  the  property  belong- 
ing to  the  succession  of  Etienne  Fart,  we  do  not  purpose  to  express  any  opinion 
on  this  branch  of  the  case. 

The  only  evidence  adduced  in  support  of  the  claim  for  $2153  25  is  a  release 
given  by  Scholastique  Breaux,  assisted  and  authorized  by  her  husband,  by  public 
act  bearing  date  June  6th  1849.  The  wife  acknowledged,  in  said  act,  ^o  have 
received  $2153  25,  before  the  date  of  the  act,  and  out  of  the  presence  of  the 
notary  and  witnesses  **  des  avant-ces  presentes  et  hors  la  vue  du  notaire  et  des 
temoins." 

The  settled  jurbprudenoe  of  the  State,  in  regard  to  the  administration  of  tbe 
wife's  paraphernal  property  is,  that  the  husband  is  presumed  to  exercise  such 
administration  until  the  contrary  be  shown  ;  and  that  in  all  cases,  the  burden  of 
proof,  to  the  contrary,  is  on  those  who  have  an  interest  to  contest  it. 

And  this  being  the  case,  we  do  not  consider  a  mere  discharge  signed  by  both 
hosband  and  wife,  wherein  the  latter  acknowledges  the  receipt  of  a  sum  of  money, 
sufficient  to  shift  the  onu$  of  a  negative  proof  on  the  wife.  Vitrac  v.  Key,  curator, 
2  An.  824;    Gilbert  dt  Co.  v.  Elizabeth  Derence  and  husband,  6  An.  p.  590. 

*  There  seoms  to  be  on  Hiatiu  here  ;  and  as  the  able  Judge  who  gave  the  decision  is  decoaso'l .  thoro 
ia  no  means  of  explaining  ft.  Tbe  Records  have  been  searched  in  vain  for  the  case  alluded  to. 
Owing  to  tbe  occapancy  of  the  Supreme  Cburt  rotun  by  various  tribunals,  civil  and  military,  since  the 
Court  a<]Uoarned  in  February  1862,  the  records  were  very  mnch  scattered  ;  and  it  was  with  great 
labor  that  tbe  present  Reporter  gathered  flrom  confused  masses  of  papers,  all  of  the  two  hundred  and 
forty-fonr  decisions  of  that  Court,  except  twelve  which  he  baa  had  copied  from  the  Opinion  Book,  and 
of  which  tbia  is  one. 

19 
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BuAcx  There  is  nothing,  however,  in  the  case  at  bar,  to  show  that  the  amoant  claimed 

Lnuxc.  was  actually  received  daring  the  marriage ;  it  was  incumbent  on  the  defendant, 
Breaiuc,  Jr^'Jto  make  this  fisu^t  certain,  even  as  against  the  heirs  of  the  husband. 
Justice  requires  that  the  cause  should  be  remanded,  to  enable  the  administrator 
of  the  wife's  succession  to  make  the  neoessary  proof.  And  as  the  succession 
appears  to  be  still  under  administration,  the  claim  of  the  wife's  succession,  if 
proved,  should  be  paid  in  due  course  of  administration. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  court 
below  remain  undisturbed  in  so  far  as  it  orders  the  sale  for  cash  of  the  property 
of  the  succession  of  Etienne  Party  and  that  it  be  avoided  and  reversed  in  all 
other  respects.  It  is  further  ordered,  a^judg^  and  decreed,  that  the  cause  be 
remanded  for  further  proceedings,  according  to  law,  and  the  directions  given  in 
our  opinion  ;  the  costs  of  the  lower  court  incident  to  the  sale  of  the  property,  to 
be  paid  by  the  succession  of  Etienne  Part,  those  of  the  appeal,  by  the  succession 
of  Scholastiqui  BreauXf  and  the  other  (costs  of  the  lower  court  to  abide  its  final 
action. 


-  ^*^  -  <^  ^.^'  ^  \^  >».^ 


A.  S.  Elus  u  W.  W.  Oldl 

Priority  of  rigbl  gives  priority  oT  titlo  in  the  case  of  a  conflict  between  a  preemption  claim  and  \l» 
location  of  an  internal  Improvement  land  warrant,  on  lands  granted  to  the  States  by  Oongrean. 

APPEAL  fW>m  the  District  Court  of  the  Parish  of  Carroll,  Farrar,  J. 
Sparrow  <§  Montgomery ^  for  plaintifiT  and  appellant.    Sdby  dt  DeFranee, 
for  d^endant. 

Land,  J.  This  is  a  petitory  action  for  the  recovery  of  a  tract  of  land.  The 
plaintiff  claims  title  by  virtue  of  the  location  of  an  internal  improvement  land 
warrant,  and  of  a  patent  issued  by  the  State  of  Louisiana  on  the  27th  day  of 
April,  1854.  The  defendant  claims  title  under  the  Act  of  Congress  of  the  4th  of 
Septembo*,  1841,  granting  preemption  rights  to  settlers  on  the  public  lands,  and 
under  a  patent  issued  by  the  United  States  Government  on  the  3(Hh  day  of 
April,  1859. 

The  Act  of  Congress  of  the  4th  of  September,  1841,  entitled  **  An  Act  to  ap- 
propriate the  proceeds  of  the  sales  of  the  public  lands,  and  to  grant  pre-emption 
rights,''  is  the  origin  of  the  titles  both  of  the  plaintiff,  who  claims  by  purchase 
from  the  State  of  Louisiana,  and  of  the  defendant,  who  claims  as  a  pre-emptor  by 
purchase  from  the  United  States. 

The  8th  section  of  this  Act  of  Congress  provides :  *'  That  there  ^all  be  gpranted 
to  each  State  specified  in  the  first  section^of  this  Act,  five  hundred  thousand  acres 
of  land  for  purposes  of  internal  improvement :  Provided,  that  to  eadi  of  the  said 
States  which  has  already  recdved  grants  for  said  purposes,  there  is  hereby  grant- 
ed no  more  than  a  quantity  of  land  which  shall,  together  with  the  amount  sadi 
State  has  already  received  as  aforesaid,  make  five  hundred  thousand  acres ;  the 
selections  in*all  of  the|said  States,  to  be  made  within  their  limits  respectively,  in 
such  manner  as  the  Legislatures  thereof  shall  direct,  and  located  in  parcels  con> 
formably  to  sectional  divisions  and  subdivisions,  of  not  less  than  three  hundred  and 
twenty  acres  in  any  one  location,  in  any  public  land  except  such  as  is  or  may  be 
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reseryed  lh>m  sm\e  by  any  law  of  Oongress  or  proclamation  of  the  President  of  the         elub 
United  States ;  which  said  locations  may  be  made  at  any  time  after  the  lands  of  ou>. 

the  United  States  in  said  States,  respectively,  shall  have  been  surveyed  according  • 

to  existing  laws." 

Louisiana  being  one  of  the  States  specified  in  the  first  section  of  the  Act,  the 
Legislature  authorised  the  Begister  of  the  State  Land  Office,  and  the  State  Treas- 
urer, to  sell  the  unlocated  lands  donated  by  Congress,  by  issuing  warrants  for  not 
less  than  eighty  nor  more  than  six  hundred  and  forty  acres,  and  selling  the  same  in 
the  manner  prescribed  by  the  statute  for  the  sale  of  the  located  lands.  See  Ses- 
sion Acts  of  1844,  p.  62.  And  accordingly,  the  Begister  and  Treasurer  sold  to 
the  plaintiff,  on  the  16th  of  January,  1849,  a  warrant  for  one  hundred  and  sixty- 
four  acres  of  land,  donated  to  the  State  of  Louisiana  for  internal  improvement 
purposes,  by  the  Act  of  Congress  above  mentioned.  This  warrant  was  located 
by  the  plaintiff  upon  the  land  in  dispute,  and  forms  the  basis  of  his  title,  and  is 
oonfirmed,  so  far  as  it  was  susceptible  of  confirmation,  by  a  patent  issued  by  the 
State. 

The  defendant's  title  has  its  origin,  as  we  have  said,  also  in  the  Act  of  Congress 
of  the  4th  of  September,  1841.  The  10th  section  of  this  Act  provides  that; 
"  Every  person  being  the  head  of  a  fiunily,  or  widow,  or  single  man,  over  the  age 
of  twenty-one  years,  and  being  a  citizen  of  the  United  States,  or  having  filed  his 
declaration  of  intention  to  become  a  citizen,  as  required  by  the  naturalization 
laws,  who  since  the  first  day  of  June  A.  D.  1840,  has  made,  or  shall  hereafter 
make,  a  settlement  in  person  on  the  public  lands  to  which  the  Indian  title  has 
been,  at  the  time  of  such  settlement,  extinguished,  and  which  has  been,  or  shall 
have  been,  surveyed  prior  thereto,  and  who  shall  inhabit  and  improve  the  same, 
and  who  has  or  shall  erect  a  dwelling  thereon,  shall  be,  and  is  hereby,  authorized 
to  enter  with  the  Hegist^  of  the  Land  Office  for  the  district  in  which  such  land 
may  lie,  by  legal  subdivisions,  any  number  of  acres  not  exceeding  one  hundred 
and  sixty,  or  a  quarter  section  of  land,  to  include  the  residence  of  such  claimant, 
npon  paying  to  the  United  States  the  minimum  price  of  such  land,''  &c  5  vol. 
U.  S.  Statutes  at  Large,  p.  — . 

The  defendant,  intending  to  avail  himself  of  the  privileges  granted  by  tlie  pro- 
TisioDs  of  the  10th  section  of  the  Act  of  Congress  above  recited,  settled,  in  the 
month  of  December,  1845,  on  the  east  half  of  the  northwest  quarter  of  section 
twenty-five,  in  township  twenty,  north,  of  range  eleven,  east,  in  the  district  of 
lands  subject  to  sale  at  Monroe  in  this  State,  and  on  the  2d  day  of  January,  1846, 
filed  with  the  Begister  of  the  Land  Office  at  Monroe,  a  declaration  in  writing  of 
Ms  intention  to  claim,  under  the  pre-emption  acts  of  Congress,  the  eighty  acres  of 
land  above  described,  and  also  the  east  half  of  the  southwest  quarter  of  section 
twenty-four,  in  the  same  township  and  range  ;  and  having  obtained  of  the  Beg^- 
ter  of  the  Land  Office  at  Monroe  a  certificate  of  entry,  showing  full  payment  for 
the  quarter  section  of  land  above  described,  a.  patent  was  issued  to  him  for  the 
flame  by  the  United  States  Government,  on  the  30th  day  of  April,  1859,  as  before 
fltated. 

It  thus  i4>pears  that  the  titles  of  the  plaintiff  and  defendant  present  a  case  of 
direct  conflict,  under  the  Act  of  Congress  of  the  4th  of  September,  1841 ;  and  a 
caae  of  conflict,  which  is  not  contemplated  nor  provided  for  in  the  Act  itself. 

The  plaintiff  had  the  right,  under  the  Act  of  Congress,  to  locate  his  internal 
improvement  warrant  on  any  public  land  in  the  State  which  had  been  surveyed, 
and  not  reserved  from  sale  by  any  law  of  Congress  or  proclamation  of  the  Presi- 
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Kujs  dont  of  the  United  States  ;  and  the  defendant  had  a  right  to  make  a  settlement  in 

gSu>.  person  on  any  of  the  public  lands  to  which  the  Indian  title  had  been  extingaisbed, 

^  and  which  had  been  surveyed  prior  to  his  settlement,  and  to  acquire  thereby  a  pre- 

emption right  to  the  same.  It  is,  however,  not  very  clear  that  the  plaintiff  had 
a  right,  under  the  Act  of  Congress,  to  locate  his  warrant,  separately,  on  one  hun- 
dr  d  and  sixty  acres  of  land,  bocause  the  Act  declares  that  the  selections  of  land 
donated  to  the  State  shall  be  located  in  parcels  conformably  to  sectional  divisions 
and  subdivisions,  of  not  'ess  than  three  hundred  and  twenty  acres  in  any  one  loca> 
tion  ;  but  if  it  be  conceded  that  this  provision  of  the  Act  is  directory,  or  its  re- 
quirement may  be  dispensed  with  by  the  United  States,  and  a  location  of  a  less 
quantity  of  land  held  to  be  valid,  still  the  plaintiff's  right  to  acquire  by  a  location 
of  his  warrant  any  part  of  the  public  domain  in  the  State,  subject  to  entry  or  sale, 
was  not  paramount  to  the  right  of  the  defendant,  considered  as  a  person  capable 
of  acquiring  a  right  of  pre-emption  under  the  provisions  of  the  satee  act«  The 
right  of  acquisition  as  between  the  State  of  Louisiana,  the  vendor  of  the  plaintiff, 
and  the  defendant  under  the  Act  of  Congress,  cannot  be  considered  in  favor  of  the 
State,  of  more  than  equal  dignity  to  that  of  the  pre-emptor ;  and  hence,  in  passing 
upon  the  question  of  title  between  the  parties  to  this  suit,  we  must  ascertain  and 
giv<^  effect  to  the  priority  of  right  acquired  under  the  Act,  to  the  land  in  i^ispute. 

It  appears  from  the  evidence  that  the  defendant's  right  first  accrued,  for  as  a 
pre>emptor  he  settled  on  the  land  in  December,  1845,  and  filed  with  the  Register 
of  the  Land  Office  at  Moproe,  on  the  2d  of  January,  1846,  a  -declaration  in  writ- 
ing of  his  intention  to  claim  the  land  under  the  preemption  Act  of  Congress  of 
the  4th  of  September,  1841 ;  and  tfa^  plaintiff  did  not  purchase  his  internal  im- 
provement warrant  firom  the  State  until  the  16th  of  January,  184^,  more  t&an 
three  years  subsequent  to  the  date  of  the  settlement  and  claim  of  the  defendant. 

The  plaintiff,  however,  caPs  in  aid  of  his  title,  through  the  testimony,  his  pur- 
chase of  the  improvements  of  a  pre-emptor,  by  the  name  of  EdinSy  who  bad  settled 
on  the  eighty  acres  of  land  in  section  twenty-four  above  described,  before,  or 
about  the  time  that  the  defendant  made  his  settlement  on  the  eighty  acre  tract  in 
sec^on  twenty-five,  before  mentioned.  The  eighty  acres  in  section  twenty-four  k 
really  the  only  land  in  controversy  in  this  suit,  for  the  plaintiff,  in  locating  his 
Internal  improvement  warrant,  only  covered  with  it  one-half  of  the  pre-emption 
claim  of  the  defendant. 

The  purchase  of  the  improvements  by  the  plaintiff,  is  of  no  avail  to  him  in 
making  out  his  title,  because  such  purchase  did  not  convey  the  pre-emptive  right 
of  the  settler,  but  on  the  contrary,  extinguished  it. 

The  plaintiff,  on  the  other'  hand,  seeks  to  impair  the  effect  of  the  defendant's 
title,  by  adducing  in  evidence  an  order  iW>m  the  Commissioner  of  the  Gteneral 
Land  Office  to  the  Register  at  Monroe,  directing  him  to  return  the  patent  i«ued 
in  the  name  of  the  defendant  for  the  land  which  is  in  controversy.  But  this  order 
is  of  no  benefit  to  the  plaintiff,  because  the  patent  had  been  delivered  to  ^be  de- 
fendant, and  was  beyond  the  control  of  the  Commissioner  of  the  General  Land 
Otace  before  the  receipt  of  his  order  by  the  Register  of  the  Land  Office  at  Monroe. 
The  Commissioner  states  in  his  order  no  reason  why  the  patent  sfaoold  be  re- 
turned ;  nor  is  there  anything  in  the  record  before  us  to  show  that  the  patent  was 
unadvisedly  or  illegaUy  issued  in  the  name  of  the  defendant,  for  the  land  which  the 
plaintiff  claims  in  t^is  action. 

The  defendant's  right  having  first  attached  under  the  Act  of  Congress  of  the 
4th  of  September,  1841,  must  be  maintained  as  the  paramount  title  to  the  land. 
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W.  H.  Letchford  &  Co.  u  P.  G.  Dannequin  &  Co.  et  als. 

In  an  action  for  a  forced  surrender  by  Jadgm^it  creditors,  other  creditors  of  the  insolvent  may 

ol^lect  to  the  irr^ularity  of  the  [K-oceedings. 
Tb  joetiiy  an  order  for  a  forced  surrender,  the  Bheriff  must  return  the  execution  endorsed  $pec^caUy 

*'  No  property  found  after  due  demand."    It  is  his  duty  to  tseizo  either  partnership  elTects  or 

property  belonging  to  the  individual  partners,  if  he  knew  of  any  such. 

APPEAL  from  the  District  Court  of  the  Paridi  of  AsoeosioD,  Lawes^  J. 
W.  E.  Walker,  for  plaintiff.    Alfred  Hennen,  for  defendants  and  appel 
lants. 

Mekriok,  C.  J.  The  proceedings  in  this  case  were  commenced  by  W,  H, 
Letchford  A  Co,  to  compel  Dannequin  A  Co.  to  make  a  forced  surrender  of  prop- 
erty. The  order  for  surrender  was  made,  and  one  of  the  defendants  was  arrested 
and  imprisoned,  in  order  to  compel  a  compliance  with  the  decree.  Two  out  of 
the  three  partners  made  surrenders.  The  appellees,  A.  71  Bruee  dt  Co.,  took  a 
rale  upon  all  parties  to  show  cause  why  the  surrender  should  not  be  set  aside. 
The  proceedings  were  in  the  following  order : 

*'  On  the  14th  May,  1860,  W.  H.  Letchford  S  Co.,  judgment  creditors  of  the 
commercial  firm  of  P.  G.  Dannequin  dk  Co.,  filed  in  the  Fourth  Judicial  District 
Court  for  Ascension,  their  action  against  said  Dannequin  dk  Co.  for  a  forced  sur- 
render." 

"  On  the  same  day,  by  an  order  of  the  Judge,  the  defendants  were  ordered  to 
show  caose,  within  ten  days  from  the  service  of  petition  and  order,  why  they 
should  not  pay  the  judgment  of  plaintifis,  or  make  a  surrender  of  their  property." 

"On  the  1st  June,  1860,  judgment  was  rendered,  ordering  the  defendants  to 
make  a  surrender  of  their  property ;  the  judgment  of  plaintiffs  remaining  unpaid, 
and  no  cause  being  shown  why  the  surrender  should  not  be  ordered." 

«<  On  the  13th  July,  1860,  defendants  having  failed  to  obey  the  previous  order, 
order  of  arrest  was  granted  against  the  defendants." 

*"  On  the  19th  July,  1860,  Gustave  Blanchard,  and  on  the  20th  July,  Abraham 
Kling,  made  a  surrender  of  their  property." 

"  On  the  13th  October,  1860,  Victor  Dugas  was  appointed  provisional  syndic  of 
tiie  insolvency." 

**  On  the  3d  December,  1860,  the  present  rule,  now  appealed  from,  was  taken 
by  A.  21  <ft  /-  W.  Bruce,  of  New  York  city,  judgment  creditors  of  P.  G.  Danne- 


confirmed  as  it  is  by  a  patent  issued  by  the  United  States  Government,  and  deliv-         Blur 
ered  to  him  in  pursuance  of  law.  oix» 

The  construction  that  we  have  given  to  the  Act  of  Congress  of  the  41h  of  Sep-  * 

tember,  1841,  that  is  to  say,  that  priority  of  right  gives  priority  of  title  in  the 
case  of  a  conflict  between  a  pre-emption  claim  and  the  location  of  an  interna]  im« 
provement  land  warrant,  is  in  consonance  with  the  opinion  of  the  Attorney  Gen- 
eral of  the  United  States,  which  is  to  the  efiect  that  the  grants  of  Jand  to  Louisi- 
ana and  other  States  for  purposes  of  internal  improvement,  cannot  be  located  on 
lands  to  which  pre-emption  rights  exist. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  affirmed,  with  costs. 


10    14W 
47  1«0 
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LBTonoRD  quin,  to  set  aside  the  proceedings  in  insolvency,  on  the  ground  of  informalities  in 
DjmQuor.      the  proceedings ;  and  issue  was  joined,  by  answer,  on  10th  January,  1861." 

"  On  the  14th  January,  1861',  judgment  was  rendered  sustaining  the  rule,  oa 
the  ground  that  the  demand  made  by  the  Sheriff  on  the  writ  of  ^.  fa,  was  not 
sufficient.'' 

Letchford  <&  Co,  appeal.  They  contend  that  '*  as  the  defendants,  P.  G.  Danne^ 
guin  A  Co.t  have  no  right,  under  the  statute,  to  a  rescission  of  the  order  of  sur- 
render, third  parties,  creditors  long  subsequent  to  the  acceptance  of  the  surrender 
by  the  court,  have  no  right  to  the  rule  herein  taken  by  A.  T.  d  J.  W,  Bruce" 

A.  T.  A  J,  W.  Brxiu's  judgment  was  in  fact,  however,  signed  May  12, 1860, 
before  the  surrender,  and  even  before  the  Ji,  fa.  issued,  and  is  for  $2370  58,  and 
interest. 

The  execution  on  which  the  petition  of  Letchford  S  Co.  for  a  forced  surrender 
was  based,  issued  on  the  14th  day  of  May,  1860,  and  was  returned  in  about  a  half 
an  hour  afterwards  with  the  following  return  indorsed  thereon :  "  Received  the 
within  writ  the  14th  day  of  May,  1860,  and  on  the  same  day  proceeded  to  exe- 
cute the  same  by  calling  on  P.  G.  Dannequin,  requesting  him  to  show  prc^rty 
to  satisfy  the  same ;  and  he  says  he  has  no  property  whatsoever  belonging  to  the 
firm  of  Dannequin  6t  Co,  Wherefore  I  make  my  return.  Ascension,  May  14, 
1860.    (Signed)  Jolin  H.  lUUy,  Jr.,  Deputy  Sheriff." 

On  the  question  whether  the  appellees  have  the  right  to  object  to  the  proceed- 
ing anterior  to  the  surrender,  it  is  shown,  as  already  said,  that  they  were  judgment 
creditors  before  Letchford  A  Co,  issued  their  execution.  They  cannot  be  consid- 
ered as  creditors  subsequent  to  the  surrender.  It  seems  to  have  been  decided,  in 
1822,  that  the  creditors  might  object  to  the  regularity  of  the  proceedings.  See 
the  case  of  Wikoff  et  al.  v.  Duncan's  Heirs,  10  M.  R.  667 ;  14  An.  424..  We  are 
not  prepared  to  disturb  this  ruling  of  the  court. 

The  Sheriff's  return  is  clearly  insufficient  to  justify  the  ord^  for  a  forced  surren- 
der. The  statute  authorizes  the  order,  after  the  execution  has  been  returned  **  no 
property  found  after  due  demand."  The  demand  upon  Danneguin  was  insuffi- 
cient, because,  in  his  reply,  he  left  it  to  be  inferred  that  the  other  partners  had  the 
effects  of  the  firm.  17  L.  R.  416.  The  return,  moreover,  does  not  show  that 
there  were  not  both  partnership  effects  and  property  belonging  to  the  individual 
partners.  If  the  Sheriff  knew  of  any  such  effects,  it  was  his  duty  to  seize  them. 
See  Levois  v.  Thibodeaux,  13  An.  264. 

It  is,  therefore,  unnecessary  to  consider  whether  the  surrenders  made  are  also 
formal.    Judgment  affirmed. 

DuFFKL,  J.,  recused  himself  for  interest. 
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SUOOIBBOH  OP 

Erwim. 


William  J.  Minor  v,  Holden  Wright. 

Dunages  arfBlng  ex  diUdo  cannot  be  recovered  anless  spociflcally  prored. 

Per  curiam :  A  strict  and  rigid  application  of  the  articles  (^  the  Oode  on  the  title  of  predial  servitudes 
vonld  be  destructive  to  agricultural  industry. 

APPEAL  from  the  District  Court  of  the  Parish  of  Terrebonne,  Roman,  J. 
jP.  S,  4t  /.  S,  Goode,  for  plaintiff  and  appellant.     Connoly  A  Rightor,  for 
defendant. 

DuFPEL,  J.  The  parties  to  this  sait  are  owners,  each,  of  a  plantation  lying  in 
the  parish  of  Terrebonne,  in  a  horse-shoe  bend  of  Bayon  Black,  so  that  either 
track  may  properly  be  said  to  be  in  the  rear  of  the  other. 

The  plaintiff  having  cnt  a  large  canal  along  the  whole  extent  of  the  dividing 
line  of  the  two  estates,  and  thrown  the  dirt,  in  the  shape  of  a  levee  of  2  ft.  5  in. 
to  3  ft.  3  in.  in  height,  between  the  canal  and  the  defendant's  land ;  the  latter 
made  two  ditches,  mnning  from  the  front  of  his  plantation  to  the  plaintiff's 
carnal,  and  emptying  into  the  canal ;  whereupon  the  plaintiff  instituted  this  action 
to  compel  the  defendant  to  close  his  ditches  at  the  points  where  they  fall  into  the 
canal,  claiming  brides  damages  for  the  illegal  acts  of  his  neighbor. 

The  defendant,  on  his  part,  claimed  the  right  of  a  l^al  servitude,  resulting 
ftom  the  situation  of  the  place,  and  consequently  asks  the  removal  of  the  levee  ; 
he  also  demands  that  the  dividing  line  of  the  rear  of  the  two  estates  be  judicially 
fixed,  and  sets  up  a  claim  in  reconvention  for  the  damages  sustained  by  reason  of 
said  obstruction. 

The  District  Judge  ordered  the  levee  to  be  razeed,  rejected  the  claim  in 
damages  asserted  by  both  parties,  and  adopted,  as  the  true  line  of  division,  the 
one  which  answered  the  certified  sketches  of  the  original  surveys  of  the  United 
States. 

The  plaintiff  appealed. 

The  District  Court  properly  rejected,  in  Mo,  the  claim  in  damages,  as  neither 
party  undertook  to  prove  any,  specifically. 

The  District  Judge,  in  the  absence  of  any  suggestion  of  error,  also  correctly 
adopted,  as  the  dividing  line  of  the  two  estates,  the  one  drawn  by  the  surveyor 
appointed  in  the  case,  in  accordance  with  the  original  surveys  of  the  United 
States. 

As  to  the  point  of  servitude,  the  evidence  indicates  a  gradual  fall  of  the  laud 
of  the  defendant,  from  the  front  to  the  rear,  or,  in  other  words,  to  the  canal 
spoken  of,  with  a  slight  tendency  toward  the  lower  back  corner  which  is  six 
iDciies  lower  than  the  upper  back  corner  ;  the  fall  from  the  front  to  the  rear 
being  21  68-100  ft. 

The  canal  of  the  plaintiff  extends  about  nine  arpents  higher  up  and  lower 
dow^n  than  the  whole  extent  of  the  back  line  of  the  defendant,  and  the  waters 
irfaich  iKXsnmnlate  against  the  above  levee,  must,  either  remain  dormant,  or  find 
tbeir  way  at  each  extremity  of  the  plaintff's  levee,  should  no  obstructions  exist 
OD  his  neighbor's  lateral  lands,  to  wit :  the  plaintiff  above  and  Dr.Boykin  below. 
It  farther  appears  from  the  evidence,  that  there  is  a  natural  flat  surface,  or 
nearly  so,  for  a  distanee  of  150  feet  on  either  side  of  the  cana^  and  that  there 
Ifl  a  swamp  back,  to  which  the  accumulating  water  would,  if  unobstructed,  find 
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MiaoR         its  way  ;  this  swamp  rnns  into  Bayoa  Tiger  which  empties  in  Bayou  Black,  at 
wbiobt.        about  22  miles  below  the  defendant's  place. 

It  also  appears  that  the  defendant  has  cat,  altogether,  three  ditches,  which  all 
terminate  in  the  canal  above  described,  two  prior  and  one  since  the  inception  of  the 
present  action  ;  and  that,  according  to  the  dividing  line  adopted  and  fixed  by  the 
District  Judge,  the  levee  along  the  canal  is  at  some  points  partly  on  the  de- 
fendant's land. 

The  plaintiflTs  overseer  says  that  by  opening  the  levee  three  feet  at  every 
arpent,  the  defendant's  land  would  be  perfectly  drained  without  the  necessity  of 
ditches. 

It  is  evident,  from  the  above  resume,  that  the  plaintiff  has  obstructed,  in  a 
manner  unwarranted  by  law,  the  natural  flow  of  the  water  of  the  defendant's 
pladtation,  and  furthermore  that  he  has  committed  another  wrong  (which,  how- 
ever, the  evidence  shows  was  not  intentional)  by  erecting  some  portions  of  hia 
levee  on  his  neighbor's  land.  It  is  equally  evident  that  the  defendant  violated 
the  rights  of  property  when  he  opened  his  ditches  into  the  land  of  the  plaintiff, 
for  the  purpose  of  reaching  the  afore-mentioned  canal. 

This  court  has,  on  more  than  one  occasion,  expressly  declared  that  a  strict  and 
rigid  application  of  the  articles  of  the  Oode  on  the  title  of  predial  servitudes  would 
be  destructive  to  agricultural  industry.  Martin  v.  Jeit,  12  La.  503.  Sowers  cf 
Jameson  v.  Shiff  et  als,,  15  An.  300. 

In  determining  cases  of  this  kind,  we  must  never  lose  sight  of  the  interest  of 

both  parties,  but  it  should  be  our  care,  whenever  a  legitimate  case  presents  itself, 

.  to  make  such  an  application  of  the  law  as  will,  by  imposing  mutual  obligations 

on  the  owners  of  both  properties,  render  effective  the  servitude  due  to  the  lower 

estate  without  subjecting  the  upper  one  to  unnecessary  and  injurious  charge!. 

It  is  unnecessary  to  add,  that  we  must  be  guided,  in  our  appreciation,  by  the 
peculiar  and  varied  facts  of  each  case. 

Thus  in  the  case  before  us,  the  plaintiff  should  not  be  made  to  level  his  entire 
levee,  should  the  water  which  flows  on  the  flat  bottom,  which  extends  on  both 
sides  of  the  canal,  find  its  natural  way  to  the  back  swamp,  at  the  upper  corner  of 
the  defendant's  land  ;  but  in  such  a  case  the  plaintiff  should  be  ordered  to  leave 
at  this  point  a  sufficient  opening  to  carry  off  all  the  surplus  water  of  the  de- 
fendant's land. 

To  proceed  further  with  our  idea,  should  the  accumulating  water  flow,  on  its 
whole  breadth,  by  a  natural  slope,  to  the  swamp,  then  the  plaintiff  should  be 
ordered  to  open  his  levee,  at  such  points  as  will  fully  relieve  the  lower  estate. 

We  are  unable,  with  the  evidence  before  us,  to  dispose  finally  of  this  part  of 
the  case,  as  the  location  of  the  back  swamp  and  the  point  of  drainage,  are  net 
sufficiently  shown  ;  we  will  consequently  remand  this  branch  of  the  cause. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court,  in  so  far  as  it  rejects  the  several  demands  in  damages,  and  fixes  the 
boundary  line  between  the  litigants,  and  the  costs  of  survey,  be  and  the  same  is 
hereby  affirmed.  It  is  further  ordered,  adjudged  and  decreed,  that  as  to  the 
question  of  servitude,  the  judgment  of  the  District  Court  be  reversed  and  avoided, 
and  that  the  case,  on  this  point,  be  remanded  back  to  the  lower  court  for  further 
proceedings  according  to  law  and  the  principles  enumerated  in  our  opiiiion  ;  the 
defendant  paying  the  costs  of  the  appeal,  and  the  costs  of  the  lower  court,  others 
than  those  of  survey,  &c.,  to  await  the  final  action  of  the  court  a  qua, 
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Spencer  Field  &  Go.  v.  Paul  Cooks  et  als. 


16    \f» 
47  1081 


The  fikct  that  a  phdnttff  has,  In  a  pravfoog  salt,  reoQgnlsed  defendants  as  fbrmlnir  a  oompaay,  wlthool  |^  ^^ 
anjr  reference  to  Us  having  been  regohurly  inoorponUed,  is  not  sooh  an  admtaslon  as  will  estop  him  hq  41Q 
fjrom  showing  that  the  oompanj  has  no  legal  existence  as  a  oorporaUon.    In  order  to  estop  him  ~ 

there  shonld  at  least  be  an  admission  that  the  company  was  entitled  to  exercise  corporate  rights 
and  prfvtfoges. 

The  ftet,  that  a  party  is  shown  to  hare  bargained  with  a  company  through  lis  repreeeolathre  offloers, 
may,  in  the  absence  of  a  stlpalation  to  the  contrary,  give  rise  to  the  inference  that  ho  Intended  to 
look  to  the  members  Jointly  fer  the  amount  of  their  sabscrlption ;  bat  if,  ini^tead  of  a  corporation, 
the  company  should  form  no  more  than  a  commercial  partnership,  sach  an  Inference  should  not 
prsvafl  over  the  recognised  legal  rights  of  the  parties— partioalarly  where  It  Is  not  shown  that  he 
was  in  a  sltoatioa  to  have  known  certataily  as  to  the  existence  or  non-exist«ioe  of  the  oorpon^^ 

The  &ilare  of  a  company,  In  forming  a  corporation,  to  obtain  the  anthorisatlon  or  certificate  of  the 
District  Attorney  or  Judge,  and  to  have  the  act  of  incorporation  duly  recorded,  is  not  a  mere  lnfor> 
maJlty  wtthln  the  meaning  of  the  8th  section  of  the  Act  of  1852,  but  a  substantial  omission  which 
strikes  the  act  of  Incorporation  with  noUlty. 

APPEAL  from  the  Fifth  District  Coart  of  New  Orleans,  Eggleston,  J. 
Bonford,  Singleton  d  Clackf  M.  M,  Cohen  and  B.  Dugui,  for  defendants 
and  appellants.    L.  M,  Day  and  B.  Egan,  for  plaintiffi. 

TooBHiHs,  J.  The  main  qnestion  at  issae  between  these  parties  is,  whether 
the  defendants  are  a  commercial  firm,  and,  therefore,  bonnd  solidarily  as  partners, 
or  whether  they  compose  an  incorporated  company,  the  individual  members  of 
which  would  be  bound  to  the  amount  of  their  subscriptions,  respectively. 

It  is,  however,  contended  Ihat  the  plaintiff  are  precluded  from  showing  that 
the  defendants  do  not  constitute  a  corporation,  because,  in  a  previous  suit,  the 
former  recognized  the  corporate  capacity  of  the  latter ;  and  secondly,  because  the 
contract,  which  is  the  basis  of  the  present  demand,  was  made  with  the  company, 
as  such. 

Hie  suit  to  which  reference  is  made  is  not  oflTered  in  evidence, — that  is,  the 
pleadings  of  the  case.  But  there  is  in  this  record  the  following  admission  :  "Ad- 
mitted that  a  similar  suit  was  brought  in  the  Sixth  District  Court,  on  the  3d  day 
of  June,  1856,  on  the  same  bill  and  note  sued  on  in  this  case,  and  that  judgment 
of  nonsuit  was  rendered,  and  said  judgment  was  affirmed  by  the  Supreme  Court" 

By  reference  to  this  decision  of  the  court  it  appears,  that,  although  the  members 
of  tiie  company  were  personally  cited,  yet  there  was,  in  the  petition,  no  prayer  for 
citation  or  judgment  against  them  individually ;  and  that  the  Bone  Black  Com- 
pany, as  such,  had  not  been  cited  at  all :  hence  the  judgment  of  nonsuit. 

llie  evideqce  introduced  in  that  case,  in  the  court  below,  was  admitted  as  proof 
on  the  trial  of  the  present  demand ;  but  not  so  as  regards  the  pleadings  of  the 
former  suit. 

The  admission  that  the  two  suits  are  similar,  is,  we  suppose,  intended  to  supply 
this  omission. 

Hie  recognition  by  the  plaintifik,  that  these  defendants  were  members  of  a  com- 
pany styled  the  Bone  Black  Company,  and  administered  as  a  company,  does  not 
preclude  them  from  showing  that  the  company  has  no  legal  existence  as  a  corpo- 
ration. It  is  not  the  less  a  company,  whether  or  not  incorporated  in  accordance 
with  the  laws  of  the  State ;  but,  as  a  consequence,  it  may  or  may  not  have  the 
rigbts  and  privileges  which  appertain  to  those  institutions. 

In  order  to  estop  the  plaintifib,  there  should,  at  least,  be  an  admission  that  the 

20 
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sncfcn  ¥au>  company  was  entitled  to  exercise  corporate  rights  and  privileges.  The  petition 
Paul  Ooou.  styles  the  defendants  as  being  members  of  the  Bone  Black  Company,  without  there 
being  any  reference  made  to  the  fact  of  this  company  having  ever  been  incorpo- 
rated. Tlicre  is,  therefore,  no  judicial  admission,  on  the  part  of  the  plaintiffs,  of 
the  existence  of  the  Bone  Black  Company  as  an  incorporated  company. 

But  there  is  another  ground  urged  as  an  estoppel :  that  the  indebtedness  was 
incurred  with  the  company,  as  such.  There  is  no  doubt  that  the  transaction  was 
with  the  company,  which  then  was  represented  by  its  constituted  officers ;  bat  the 
most  that  can  be  made  of  this,  is,  that  in  the  absence  of  any  stipulation  to  the 
contrary,  it  may  be  inferred,  that  the  plaintiff  intended  to  look  for  payment,  not 
to  the  members  personally  and  in  solidot  but  to  them  jointly,  for  the  amount  of 
their  subscription.  Now,  if  it  be  granted  that  the  company,  instead  of  a  corpo- 
ration, was  in  fact  a  commercial  partnership,  it  would  be  extremely  dangerous  to 
hold  that  such  an  implication  should  prevail  over  the  recognized  legal  right  of  the 
parties,  the  more  so,  where  it  is  not  shown  that  they  were  in  a  situation  to  be 
Aware  of  the  true  state  of  facts  as  to  the  existence  or  non-existence  of  the  corpo- 
ration.   Parties  are  not  presumed  easily  to  abandon  their  rights. 

The  case  of  Pochelu  v.  Kemper  is  not  in  point.  It  was  there  decided  that,  hav- 
ing obtained  a  judgment  against  the  company  as  a  corporation,  the  plaintiff  was 
afterwards  estopped  from  denying  its  corporate  capacity.  This  was  a  solemn  ad- 
irission  made  by  the  party,  and  acted  upon  by  the  court  in  rendering  final  judg- 
ment And  that  admission  covered  the  very  point  of  the  existence  of  the  corpo- 
ration ;  whilst,  in  the  case  under  consideration,  the  admission  falls  short  in  this 
respect.    14  An.  308.  . 

The  question  then  occurs  whether  the  Bone  Black  Company  was  duly  incorpo- 
rated under  the  laws  of  the  State.  And,  in  this  connection,  it  is  proper  to  state 
that  there  is  no  charge  preferred  that  the  company  has  forfeited  its  charter. 

The  defendants'  charter  is  assailed  on  the  ground  that  they  did  not  comply  with 
the  law  on  the  subject  of  the  formation  of  corporations, — such,  for  instance,  as 
regards  the  fiat  of  the  District  Attorney  or  District  Judge, — the  use  of  a  common 
seal, — and  the  filing  of  the  act  or  charter  in  the  office  of  the  Secretary  of  State. 
To  this  the  defendants  answer,  that  these  forms  are  not  essential,  and  that  the  cor- 
porators are  protected  under  the  8th  section  of  the  statute  of  1852,  which  pro- 
vides as  follows,  to  wit :  "  Nor  shall  any  mere  informality  in  organization  have 
the  effect  of  rendering  a  charter  null,  or  of  exposing  a  stockholder  to  any  liability 
beyond  the  amount  of  his  stock,  provided  the  provisions  of  this  Act  have  been 
substantially  complied  with."    Sess.  Acts,  p.  131. 

This  clause  distinguishes  between  mere  informalities  and  a  substantial  compli- 
ance. The  first  section  makes  it  ^'  lawful  for  any  number  of  persons,  not  less  than 
six,  on  compliance  with  the  provisions  of  this  Act,  to  form  themselves  into  and 
constitute  a  corporation  for  the  following  purposes,"  &c.  It  is  evident  that  the 
total  failure  to  comply  with  the  requisition  to  obtain  the  anthorization  or  certifi- 
cate of  the  District  Attorney  or  Judge,  and  to  have  the  act  of  incorporation  duly 
recorded,  is  not  a  mere  informality ;  and  that  the  parties  cannot  be  jsaid  to  have 
substantially  complied  with  the  requirements  of  the  law.  The  text  says  that  it  is 
upon  the  compliance  with  th»  provisions  of  the  statute,  that  the  parties  shall  form 
themselves  into,  and  constitute  a  corporation.  A  non-compliance,  therefore,  must 
be  fatal  to  the  act  of  incorporation  :  indeed,  this  nullity  results  from  the  terms  of 
the  8th  section  of  the  Act  of  1852. 

Judgment  affirmed. 
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Joseph  E.  Wilson  v,  Alexander  Wilson. 

A  mandatary  acting  for  him&elf  as  woU  as  others  cannot  recover  on  a  quantum  meruit.    The  procura- 
tion  is  grataitoos  unless  ther^has  been  a  contrary  agreement.    C.  C.  2960. 

APPEAL  from  the  Second  District  Court  of  New  Orleans.  Morgan^  J. 
Waples  dt  Eustis,  for  plaintiff  and  appellant.    Benjamin^  Bradford  A  Fin- 
netft  for  defendant. 

Buchanan.  J.  Plaintiff  and  defendant,  with  others,  all  heirs  of  Joseph  and 
Lavinia  Erwin,  brought  a  chancery  suit  in  the  United  States  Circnit  Coart  in 
New  Orleans,  against  sundry  parties,  to  annul  a  compromise  and  settlement  of  the 
successions  of  the  said  Joseph  and  Lavinia^  as  haying  been  made  in  fraud  of  the 
complainants,  and  in  error  as  to  their  rights. 

Plaintiff  acted  as  agent  of  many  of  his  fellow  complainants  in  preparing  this 
imit  for  trial ;  and  stipulated  with  them  for  a  compensation  for  his  services  so 
rendered,  which  compensation  he  has  received. 

He  now  sues  his  brother,  the  defendant,  for  the  sum  of  five  thousand  dollars, 
being  about  fifty  per  cent,  of  the  amount  coming  to  the  latter  under  the  decree  in 
the  chancery  suit.  This  demand  is  founded  upon  a  contract,  which  is  alleged  in 
plaintiff's  petition  in  the  following  terms :  ' 

"  Tour  petitioner  avers  that  the  said  Alexander  Wilson  also  employed  your  pe- 
titioner to  prosecute  his  interest  in  the  said  suit,  promising  to  pay  hin^  whatever 
might  be  the  value  of  petitioner's  services."  ^ 

Defendant  pleads  a  general  dental ;  and  also  specially  denies  that  he  ever  made 
any  other  contract  with  the  plaintiff  in  regard  to  the  institution  or  prosecution  of 
the  suits  referred  to  in  the  petition,  than  one  which  he  annexes  to  his  answer :  a 
contract  in  writing,  bearing  date  the  24th  August.  1847. 

By  A  supplemental  petition,  plaintiff  asked  for  a  jary  trial :  which  was  had.  and 
resulted  in  a  verdict  for  defendant.    Plaintiff  appeals. 

The  question  was  one  of  fact.  Plaintiff  claimed  upon  an  alleged  contract ;  and 
defendant  alleged  a  totally  different  contract.  The  jury  have  found  this  question 
in  favor  of  defendant ;  and  a  careful  scrutiny  of  the  evidence  has  not  disclosed  to 
OS  any  error  in  this  finding ;  but  the  contrary. 

It  must  be  remarked,  that  plaintiff  does  not  claim  for  professional  services.  He 
was  not  a  lawyer,  but  one  of  the  parties  complainant.  There  were  several  law- 
yers engaged  for  the  complainants,  whose  services  have  been  very  liberally  com- 
pensated. The  interest  of  plaintiff  and  defendant  in  the  suit  was  equal,  and  their 
share  of  the  judgment  recovered,  after  deducting  lawyers'  fees,  was  the  same — 
about  eleven  thousand  dollars  each. 

It  is  clear,  therefore,  that  whatever  care,  pains,  and  time  were  devoted  by  plain- 
tiff to  this  business,  he  was  laboring  for  himself  and  in  his  own  interest ;  although, 
in  point  of  fact,  his  labor  profited  others  as  well  as  himself.  In  such  a  state  of 
focts,  no  action  could  have  been  maintained  upon  a  bare  quantum  meruit.  It 
was  incumbent  to  all^e.  and  to  prove,  a  specific  contract.  The  contract  proved 
In  this  case,  does  not  entitle  the  plaintiff  to  recover  anything  from  the  defendant. 
In  this  connection  it  is  not  amiss  to  mention,  as  a  fact  proved  in  the  record,  that 
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J.  WiiBQH      plaintiff  has  been  richly  remunerated  by  his  other  oo-plaintifis  and  co-heirs  for  his 
A.  wiuov.      kbor  and  loss  of  time  in  prosecuting  his  and  their  interests ;  having  received,  in 
addition  to  what  he  recovered  in  his  own  right,  about  forty-five  thousand  dollars 
in  cash  and  notes  at  one,  two  and  three  years,  proceeds  of  the  litigation  in  ques- 
tion. 
*  Judgment  affirmed*  with  costs. 


Lazar  Bahau  v.  Jacob  H.  Lanofield  and  N.  Oalatas,  Sheriff. 

Where  deCsiidants  teke  aepente  tppeale  and  file  dtetlnot  boods,  ooe  traneorlpl  will  lalBoe.  A  denbt- 
ftil  error  Id  the  record,  not  essential,  will  not  be  sufficient  ground  for  dismissal. 

The  Sheriff  Is  the  officer  of  the  law  charged  under  the  writ  of  execution  with  certain  duties,  and  his 
acts  (where  there  Is  no  improper  Interference  on  the  part  of  the  creditor)  are  at  the  risk  of  the 
defondant  in  ezecotlon  who  has  it  In  his  power  to  dtspcme  wllh  the  serrices  of  the  Sheriff  bj  paj- 
ing  the  debt. 

A  sale  of  the  debtor's  property  and  the  execution  (^  a  twelve  .months  bond  does  not  discharge  the 
Judgment. 

APPEAL  firom  the  District  Court  of  the  Parish  of  St  Tammany,  JMarfm,  J. 
A  Hennen  and  J.  B.  Grayson,  for  plaintiff,    /esse  R.  Jonu,  for  defendanta 
and  appellants. 

MxRBioK,  C.  J.  The  appellee  moves  to  dismiss  the  appeal  in  this  case,  on  the 
ground  that  the  transcript  is  incomplete,  as  appears  by  the  certificate  of  the  derk, 
—and  because  each  defendant  took  a  separate  appeal,  and  but  one  imperfect 
transcript  has  been  filed.  The  clerk's  certificate  is  in  the  usual  form,  but  is  fol- 
lowed by  a  qualification  annexed  to  the  statement  that  the  transcript  oontains 
all  the  evidence  adduced,  viz  :  "  Except  the  second  advertisement  of  timber 
referred  to  in  the  Sheriff's  return,  p.  51,  and  in  testimony  of  D.  TaUy,  page  20, 
which  2d  advertisement  I  have  no  knowledge  of'--<lo  not  recollect  even  having 
seen  it,  and  it  cannot  be  found  in  my  office."  There  is  nothing  in  the  note  of  the 
testimony  to  show  that  the  document  referred  to  by  the  clerk  was  offered  in  evi- 
dence, and  the  testimony  renders  it  doubtful  whether  any  such  document  ever 
existed.  The  appellant  cannot  be  deprived  of  his  appeal  by  a  statement  of  thia 
kind  volunteered  by  the  derk.    It  may  wdl  be  treated  as  snrplussage. 

On  the  second  ground  it  is  suffident  to  observe,  that  we  have  one  complete 
transcript  oontainiiig  the  bonds  of  both  appellants  before  us,  and  nothing  would 
be  gained  by  filing  another  transcript,  except  additional  costs  to  the  officers  of 
court 

The  motion  to  dismiss,  is  overruled. 

On  the  merits : 

/.  Hr  LangfiM  obtained  judgment  in  9olido  against  Louis  L.  Morgan,  as 
maker,  and  the  plaintiff,  Lazar  Bakam,  as  indorspr  of  a  promissory  note.  Exe- 
cution having  issued  upon  the  judgment,  the  sheriff,  OakOas,  seiaed  a  quantity  of 
hewn  timber  belonging  to  the  defendant,  Morgan.  Baham,  the  plaintiff  in  injunc- 
tion, was  placed  by  the  Sheriff  as  keeper  over  the  timber.  The  same  was  offered 
for  sale  for  cash  with  the  benefit  of  appraisement,  but  not  sdd,  for  want  of  a 
suffident  bid.  During  the  interval  between  the  cash  and  twdve  month's  sale, 
Morgan  removed  the  timber  whidi  was  in  a  raft  in  the  Cheftmcte  river,  intend* 
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log  to  snpply  its  place  with  other  timbers  of  like  dimensions  and  qaality.  He  Bahax 
attended  at  the  day  of  sale  and  offered  the  other  timber,  and  to  waive  the  ad-  LAsroimv. 
Tertiaement  and  consent  to  an  immediate  sale,  bat  from  the  absence  of  the  SheriQ", 
or  some  other  canse,  the  sale  was  not  made.  This  execution  was  returned  by 
order  of  Langfidd'8  attorney,  unsatisfied.  A  new  execution  issued,  and  the 
property  of  Lazar  Boham,  the  endorser,  was  seized.  He  injoined,  and  on  the 
trial  of  the  case  his  injunction  was  perpetuated,  and  LangfiM  and  the  Sheriff 
appeal. 

The  plaintiff  and  appellee,  Baham,  contends  in  this  court,  that  the  plaintiff  in 
executi<m,  LangfiM,  must  be  considered  as  trustee  for  the  benefit  of  plaintiff,  of 
the  property  of  Morgan,  seized  under  execution,  and  having  lost  the  advantage 
of  the  seizure  by  the  neglect  of  the  Sheriff,  his  agent,  and  his  own  connivance  in 
not  pursuing  his  remedies  against  the  Sheriff  for  such  neglect,  he  cannot  subro- 
gate the  plaintiff,  Baham,  to  his  rights  under  the  first  execution,  and  the  latter 
18,  therefore*  discharged. 

If  it  be  ocmoeded  that  the  endorser  or  surety  has  the  saaie  means  of  defence  after 
ja4gnieiit  as  before,  for  the  subsequent  acts  of  the  creditor,  we  are  by  no  means 
prepared  to  admit  that  the  Sheriff  is  so  exclusively  the  agent  of  the  seizing  cred> 
itor,  that  his  omissions  of  duty  are  to  be  visited  as  penalties  upon  such  creditor 
without  any  fault  on  his  part. 

The  shmff  is  the  officer  of  the  law  charged  under  the  writ  of  execution  with 
certain  daties,  and  his  acts  (where  there  is  no  improper  interference  oq  the  part 
of  the  creditor)  are  at  the  risk  of  the  defendant  in  execution,  who  has  it  in  his 
power  to  dispense  with  the  services  of  the  Sheriff,  by  paying  the  debt.  See 
Sewell's  Sheriffy  p.  191,  Chap  x.,  2  L.  B.  280.  In  such  case,  payment,  or  the 
conversion  of  the  debtor's  property  into  money,  under  the  execution,  will  alone 
discharge  the  execution.  Even  a  sale  of  the  debtor's  property,  and  the  execu- 
tion of  a  twelve  month's  bond  does  not  discharge  the  judgment.  2  An.  240 ;  3 
An.  382. 

The  drfendant  Langfidd  can  hardly  be  charged  with  a  neglect  of  duty  when 
the  properly  was  removed  while  under  the  plaintiff's  own  guardianship.    It  fol- 
lows, the  injunction  must  be  dissolved. 
The  judgment  bears  eight  per  cent,  interest 

The  defendants  have  proved  special  damages  to  the  amount  of  fifty  dollars,  , 

attorn^'s  fee. 

it  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed ;  and  it  is  now  ordered,  adjudged  and 
decreed  by  the  court,  that  said  injunction  be  dissolved,  and  that  plaintifi^s  demand 
be  rejected,  and  that  said  defendant  do  recover  and  have  judgment  against  the 
said  Lazar  Baham,  as  principal,  and  Gwdave  Dupart,  as  surety,  in  Bolido,  for  the 
sun  of  fifty  dollars  special  damages ;  and  it  is  further  ordered,  that  the  plaintiff 
pay  the  costs  of  both  courts. 
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j4 ^  Thomas   Y,  Brent,   Son    &  Co  v.  James  H.  Snotrsfi  et  al. — Twymak, 

GooDLOE  &  HosKiNS,  Intcrvenors. 

A  vcndor-B  privilege  docs  not  apply  to  contracts  made  in  a  State  where  no  such  prlTilego  exists  ;  even. 

If  a  portion  of  the  goods  were  in  New  Orleans  at  the  time  of  tlie  contract — movables  having  no  $itMtf 

as  a  general  rule. 
The  vendor's  privilege  on  movables  is  nnknown  to  the  common  law. 

APPEAL  from  the  Third  District  Court  of  New  Orle&DS,  Duvignsaud,  J. 
G.  P.  McPheeters,  for  plaintifis  and  appellants.    Chas.  A,  Taylor  and  T.  H- 
Kennedy,  for  defeDdants. 

Duffel,  J.  The  parties  to  this  suit  were  before  us  iast  year,  on  an  appeal 
from  the  following  judgment :  "  In  this  case,  for  the  reasons  assigned  in  the  writ- 
ten opinion  of  the  court  this  day  delivered  and  on  file :  It  is  ordered,  adjudged 
and  decreed,  that  the  plaintiffs'  petition  be  dismissed ;  that  the  attachment  herein 
issued'^be  dissolved ;  that  the  intervention  herein  filed  by  /.  W.  Twyman,  /.  R. 
Goodloe  and  /.  E,  Hoskins,  be  maintained ;  and  that  the  property  attached  be 
delivered  to  them,  and  that  plaintiffs  pay  all  costs  of  suit.'*  This  judgment  was 
affirmed,  with  the  single  reservation  "  of  the  rights  of  the  plaintiffs,  as  creditors 
with  the  vendor's  privilege."    See  reported  case,  15  An.  110. 

The  debt  of  the  plaintiffs  having  matured,  they  renewed  their  action  by  attach- 
ment, citing  all  the  parties  to  the  original  suit. 

As  the  plaintiffs  avowedly  prosecute  this  action  by  reason  of  the  reservation 
made  in  our  former  decree,  a  recovery  must  necessarily  depend  on  the  proof  of  a 
privilege. 

All  the  parties  in  interest  reside  in  the  State  of  Kentucky,  and  the  sale  of  the 
movables  herein  attached  was  made  in  the  place  of  their  domicil. 

The  privilege  claimed  by  the  plaintiff)  must,  therefore,  result  from  the  laws  of 
Kentucky,  for  the  vendor's  privilege  recognized  under  our  Code  does  not  apply  to 
such  a  case. 
*  The  fact  that  a  portion  of  the  goods  conveyed  was,  at  the  date  of  the  contract, 

in  New  Orleans,  does  not  alter  the  case,  for,  as  a  general  rule,  movables  have  no 
situs. 

Now  it  is  in  evidence  that  the  common  law  is  the  basis  of  the  jurisprudence  of 
Kentucky,  and  we  all  know  that  the  vendor's  privilege  on  movables  is  unknown 
to  the  common  law.  C.  C.  10 ;  Whiston  v.  Stodder,  8  M.  98 ;  Colt  v.  O'Callaghan, 
2  An.  984 ;  Copley  v,  Sanfordy  2  An.  335 ;  Hennen's  Dig.  p.  1070,  No.  28. 

The  case  of  Beirne  dt  Burnside  v.  Patton  et  al,  17  L.  589,  is  an  exception  to  the 
^  general  rule  that  movables  have  no  locality,  and  has  no  application  to  the  case 

at  bar,  for  in  that  case  the  plaintiff's  were  citizens  of  this  State,  pursuing  rights 
created  in  the  State,  while  here  they  are  all  citizens  of  another  State,  attempting 
to  enforce  obligations  and  contracts  created  in  their  own  State. 

We  therefore  conclude,  that  the  District  Judge  properly  rejected  the  claim  of 
the  plaintiffs,  but  erred  in  condemning  them  to  pay  five  per  cent,  per  annum  in- 
terest on  the  amount  attached  in  the  hands  of  the  garnishees,  as  also  two  hundred 
^  dollars  counsel's  fees.    We  do  not  think  that  this  is  a  proper  case  fbr  damages ;  it 
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is  not  a  case  of  iujanction ;  the  plain tifls  are  not  in  possession  of  the  funds  at- 

tached,  and  they  litigated  their  pretensions  under  a  decree  of  this  Court.  s&oum. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  five  per  cent,  per  annum 
interest,  and  the  tw(f  hundred  dollars,  allowed  by  the  judgment  of  the  District 
Court,  be  rejected,  and  that  the  judgment,  amended  as  above,  be  affirmed,  the  ap- 
pellees paying  costs  of  appeal. 


The  State  on  the  relation  of  John  Shelton  et  al.,  praying  for  a 
Mandamus  v,  the  Judge  of  the  Seventh  Judicial  District. 

Where  parties  arrested  for  an  oflbnce  piuisbable  at  hard  labor  appeared  and  waived  tiie  examination 
before  the  noagistrate,  whereap<»k  the  prosecuting  witness — the  magistrate  refVising  to  force  tbem 
to  an  examination— obtained  from  the  District  Coart  a  writ  of  mandamus  peremptorily  ordering  the 
magistrate  to  compel  their  appearance  and  examination,  Arom  which  order  the  prisoners  sought  an 
appeal  which  was  refused — Held :  That  under  the  Constitution  the  Supreme  Court  has  appellate 
jnrisdictioa  of  questions  of  law  in  criminal  cases  where  the  offence  charged  is  punishable  with 
imprisonment  at  hard  labor. 

An  appeal  may  be  taken  from  a  final  decision  of  tbe  District  Court  on  any  collateral  question  of  law 
raised  In  a  case  on  which  the  Supreme  Court  has  appellate  Jurisdiction. 

APPEAL  from  the  Judge  of  the  Seventh  Judicial  District,  /oAn  McVea,  J. 
McVea  c6  Hunter ^  for  relator. 
Merrick,  G.  J.    The  relators,  it  appears  from  the  petition  and  answer,  were 
arrested  and  brought  before  fVm.  D.  Gayle,  Esq,^  Justice  of  the  Peace  for  the 
parish  of  East  Feliciana,  on  an  affidavit  charging  them  with  assaulting  the  pros- 
ecuting witness,  with  a  dangerous  weapon  with  intent  to  murder. 

When  tbe  relators  were  brought  before  the  magistrate  they  waived  an  exam- 
ination and  tendered  their  bonds  for  their  appearance  before  the  District  Court. 
Their  bonds  were  accepted,  and  they  were  discharged  from  custody. 

Subsequently,  the  magistrate  summoned  the  witnesses,  and  notified  the  accused 
to  attend  at  his  office,  in  order  that  the  examination  of  the  witnesses  might  be 
reduced  to  writing.  The  relators  attended  before  the  magistrate  with  counsel, 
and  objected  to  go  into  an  examination  of  the  witnesses,  on  the  ground  that  the 
magistrate  had  no  further  jurisdiction  over  them. 

The  magistrate  being  of  the  same  opinion,  bound  the  witnesses  over  to  appear 
before  the  District  Court,  and  refused  to  examine  them. 

Thereupon  the  prosecuting  witness  applied  to  the  District  Court  for  a  matir 

damus  to  compel  the  magistrate  to  cause  the  relators  to  come  before  him  and 

examine  the  witnesses,  in  order  to  perpetuate  their  testimony.    After  a  hearing 

apon  the  application,  the  District  Judge  made  the  following  decree,  viz  :    "  This 

case  being  taken  up  after  regular  assignment,  and  the  law  and  the  evidence  being 

Id  favor  of  relator,  it  is  therefofe  decreed,  that  the  rule  be  madd  absolute  ;  that 

a  mandamvs  issue  peremptorily,  commanding  W,  Z>.  GayU,  Justice  of  the  Peace, 

to  proceed  and  examine  the  parties  accused  in  the  case  of  the  SuUe  v.  John 

^eiicfn,  James  P.  Skdton  and  James  Mamker ;  that  he  cause  said  accused  parties 

and  tbe  witnesses  in  said  prosecution  to  appear  before  him  on  a  day  to  be  fixed 

by  said  W,  D.  Gayle,  Justice  of  the  Peace ;  that  he  examine  the  witnesses  on 

the  pftrt  of  the  State,  and  the  defendant,  on  oath ;  that  he  reduce  said  depositions 
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to  wriiiDg,  and  that  he  return  said  depositioiiB  with  his  prooes  verbal  to  the  7th 
JuDQB  7n  J.  Dm.  District  Goart  for  said  parish,  as  the  law  directs ;  tiie  defendant  to  pay  costs. 

From  this  decree  the  relators,  as  well  as  the  ma^^trate,  applied  for  an  appeal, 
which  was  refused  them. 

The  present  is  an  application  for  a  rule  against  the  District  Judge,  to  show 
cause  why  a  mandamus  should  not  issue  to  compel  him  to  grant  the  appeal. 

The  District  Judge  has  accepted  sendee  and  filed  an  answer  in  this  court,  and 
consents  that  if  the  same  be  insufficient,  the  mandamus  issue  at  once. 

He  contends  that  his  decision  was  right,  and  that  the  order  of  the  court  cannot 
work  any  injury  to  the  parties. 

The  question  before  us  is  simply  this,  does  an  appeal  lie  from  the  order  of  the 
Judge? 

The  offence  charged  against  the  relators  appears  to  be  one  punishable  by  im- 
prisonment at  hard  labor.    Phillip's  Dig.  p.  136,  sec  9. 

The  Constitution  gives  this  court  appellate  jurisdiction  of  questions  of  law, 
whenever  the  offence  charged  is  punishable  with  imprisonment  at  hard  labor. 
Const,  Art.  62. 

A  question  of  law  was  then  raised  in  the  District  Court  in  a  case  over  which 
this  court  has  appellate  jurisdiction,  and  the  question  of  law  cannot  be  revised 
by  this  court  in  any  other  manner  than  by  a  direct  appeal  from  the  decisibn  on 
this  collateral  matter  afl^ting  the  rights  of  the  accused,  for  the  decision  on  this 
branch  of  the  case  is  final 

Whether  the  District  Judge  was  right  or  wrong  in  his  conclusions  in  his  judg^ 
ment  can  be  fully  determined  on  appeal. 

If  he  was  wrong  in  ordering  the  Justice  of  the  Peace,  who  had  decided  the 
case  on  his  own  convictions  of  the  law;  to  bring'  the  parties  accused  before  him 
a  second  time  and  compel  them  by  arrest  or  otherwise  to  submit  to  an  eacamiaatioit 
which  they  had  lawfully  declined,  then  his  decision  might  work  an  irrepairable 
injury  by  extorting  from  the  parties  statements  and  admissions  prejudicial  to 
their  rights. 

It  therefore  appears  to  us  that  the  parties,  under  the  Oonstittttion>  haVe  a-right 
to  appeal.    See  White  v.  Cazenave,  14  A  57. 

The  mandamus  most  issue. 


Samfsok  Blossman  et  als.  u  Caftaik  Hooper,  Steamer  IdajsxL  Hill  and 

Owners. 


Tbe  defeodani  was  a  common  carrier  ;  and,  as  such,  he  was  responslhle  flmr  the  baggage  of 
gers.    A  loss  suflbred  in  consequeooe  of  the  fitolt  of  the  defendant's  servant  most  be  made  good. 

APPEAL  front  the  Fourth  District  Court  of  Xew  Orleans^  Pt^ee,  J. 
M,  Grivot,  for  defendants  and  appellants.    M.  ReynMs  and  John  M.  Leg^ 
gett,  for  plaintifisu 

BucHAHAK,  J.     Plaintiff^  daughter  took  passage  on  board  the  Laurel  Hill 
from  New  Orieans  to  Port  Hudson.    Her  baggage,  contained  in  a  trunk  with 
her  name  on  a  card  attached,  was  put  on  board  the  boat. 
This  trunk  was  put  out,  by  mistake  of  the  porter  of  the  boat,  at  a  landing  in 
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the  Parish  of  St  James — ^the  Yacherie  post  office.  It  was  missed  when  the  boat 
was  just  below  Baton  Ronge ;  and  the  porter  recollecting  that  a  trunk  answering 
the  description  had  been  pat  ashore  below,  the  Laurel  Hill  engaged  to  forward 
the  trunk,  if  it  could  be  found,  by  the  Capitol  or  Princess,  riyer  packets,  to  Port 
Hudson,  and  thence  to  Clinton,  via  the  Clinton  &  Port  Hudson  Railroad. 

On  the  return  trip  of  the  Laurel  Hill  down  theriver,  the  trunk  was  obtained  at 
the  Yacharie  post  office,  and  taken  by  the  Laurel  Hill  to  New  Orleans,  where  it 
was  put  on  board  the  Princess.  A  receipt  was  taken  from  the  Princess  for  the 
trunk,  in  the  following  words : 

"  Receiyed  in  good  order,  from  steamer  Laurel  Hill,  on  board  steamer  Princess, 
New  Orleans,  April  27th-'58,  one  trunk,  freight  paid — Miss  Blossman,  Clinton, 
Pt  H.  R  R.,  Pt.  Hudson." 

The  trunk  was  forwarded  to  Clinton  per  railroad ;  and  when  received  by  plain- 
tiff's daughter,  was  found  to  have  been  broken  open,  and  robbed  of  the  greater 
part  of  its  contents. 
The  value  of  the  contents  of  the  trunk,  as  charged  in  the  petition,  is  proved. 
The  evidence  leaves  us  entirely  in  the  dark  as  to  the  precise  place  at  which  the 
trunk  was  robbed.  It  is  only  certain  that  this  must  have  been  done  between  the 
original  putting  of  the  trunk  on  board  the  Laurel  Hill  by  plaintiff,  and  the  recep- 
tion of  the  trunk  by  his  agent  at  Clinton. 

The  defendant  was  a  common  carrier.  As  such,  he  was  responsible  for  the  bag- 
gage of  passengers.     C.  C,  Arts.  2722,  2725,  2936,  2937,  2938,  2939. 

The  loss  suffered  by  plaintiff  was  the  consequence  of  the  &ult  of  the  defendant's 
ttrvant. 

But  it  is  contended  by  defendant's  counsel,  that  the  liability  of  the  defendant  as 
carrier  was  released  by  the  agreement  made  with  plaintiff's  agent,  and  the  subse- 
quent delivery  of  the  trunk  to  the  Princess,  in  pursuance  of  that  agreement  We 
do  not  so  understand  the  1^^  effect  of  the  evidence  on  this  point.  Had  the 
trunk  not  been  put  ashore  at  the  Yacherie  post  office,  the  plaintiff's  daughter 
would  have  taken  it  ashore  with  her  at  Port  Hudson,  and  the  defendant's  respon- 
sibility of  carrier  would  there  have  terminated.  But  inasmuch  as  the  young  lady's 
baggage  could  not  have  been  delivered  to  her  at  the  landing  of  Port  Hudson,  and 
her  ultimate  destination  was  Clinton,  the  other  terminus  of  the  railroad,  the  de- 
fendant came  under  a  special  engagement  to  deliver  the  trunk  to  her  at  Clinton, 
and  thus  save  her  the  loss  of  time  (perhaps  firuitless)  of  waiting  at  Port  Hudson 
for  the  arrival  of  another  steamboat  with  her  trunk.  Under  this  special  contract, 
we  hold  the  defendant  bound  for  the  safe  delivery  of  the  trunk  and  its  contents  in 
Clinton, 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  affirmed,  with  costs. 
DuFFKL,  J.,  recused  himself  for  relationship  to  a  party. 
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James  Todd  &  Oo.  r.  B,  P.  Toitno. 

Hie  deaUi  of  a  party  to  a  suit  is  no  cause  for  its  dismiaeal :  the  sarvhrora  of  the  partoenliip  (» 
legal  representatives  of  the  deceased  may  be  made  parlies  on  petition. 

APPEAL  from  the  District  Coart  of  the  Parish  of  Tensss,  Farrar,  J. 
Reeves,  Collier  dt  Farrar,  for  plaintiffs  and  appellants.    P.  B,  Shaw,  for 
defendant. 

Land,  J.  The  question  presented  in  this  case  for  our  decision  is  one  of  prac- 
tice. The  plaintiffs,  James  Todd  and  John  R.  Pioneer ,  who  composed  the  com- 
mercial firm  of  James  Todd  &  Co.,  saed  the  defendant  for  a  balance  of  accoant. 
After  service  of  citation  and  before  issue  joined,  John  R.  Pioneer  died ;  and  the 
defendant  filed  an  exception  to  the  right  of  the  surviving  partner,  James  Todd,  to 
prosecute  the  suit  and  stand  in  judgment.  Thereupon  the  surviving  partner  filed 
a  supplemental  petition,  in  which  he  prayed  for  permission,  as  liquidating  partner, 
to  prosecute  the  suit  against  the  defendant  for  the  benefit  of  the  firm,  and  for  such 
other  relief  as  the  nature  of  the  case  required.  The  plaintiff,  in  his  supplemental 
petition,  admitted  the  death  of  his  partn^.  The  exception  was  tried  on  the  ad- 
mission, and  was  sustained,  and  the  suit  dismissed  at  plaintiff's  costs. 

The  District  Judge  should  have  overruled  the  exception  and  continued  the  suit, 
with  leave  to  the  surviving  partner  to  make  the  legal  representatives  of  the  de- 
ceased, parties  to  the  suit.  McCord  v.  The  West  Feliciana  Railroad  Company, 
1  R.  519. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  reversed,  and  this  cause  remanded  for  further  proceedings  according  to 
law ;  and  that  defendant  and  appellee  pay  the  costs  of  this  appeal. 


16b  1®' 

J5JW4; 

i«b  m\  «  «  ,^ 

iU84|  D.  S.  Vinson  v.  Ezekiel  Graves. 

The  tenant  of  a  predial  estate  cannot  claim  an  abatement  of  the  rent,  under  the  plea  that  during  the 
lease  e'ttber  the  whole  or  part  of  his  crop  has  been  destroyed  by  accidents,  unless  those  aocidentf 
be  of  such  an  extraordinary  nature  that  they  could  not  have  been  forese^i  by  either  of  the  parties 
at  the  time  the  contract  was  made,  such  as  the  ravages  of  war  extending  over  a  country  then  at 
pcaco,&c.  The  overflow  of  the  Mississippi  River  is  of  such  frequent  occurence  that  It  does  not 
come  within  the  above  category.  A  crevasse  itself  cannot  -be  considered  as  an  "  extraordiiiary 
accident." 

APPEAL  from  the  District  Court  of  the  Parish  of  Carroll,  Farrar,  J. 
Sparrow  S  Montgomery,  for  plaintiff.    B.  D.  Roberts  and  C.  A,  DeFrance, 
for  defendant  and  appellant 

Land,  J.  This  suit  was  instituted  to  recover  the  sum  of  six  hundred  and  fifty 
dollars,  the  stipulated  rent  of  a  tract  of  land  leased  by  plaintiff  to  defendant  for 
the  year  1858.  The  defendant  in  his  answer  admits  that  he  leased  from  plaintiff 
one  hundred  and  sixty  acres  of  land,  situate  in  the  parish  of  Carroll,  in  this 
State,  at  the  rate  of  $4  00  per  acre ;  but  pleads  in  bar  of  the  demand  for  rent, 
that  the  land  leased  by  him  was  overflowed,  and  remained  inundated  for  a  long 
period,  during  the  year  1858 ;  that  by  reason  of  the  overflow,  the  crop  planted 
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by  him  was  totally  destroyed,  and  the  land  itself  waa  renderi-^d  unfit  for  the  iVraaos 
pnrpuee  for  which  it  had  been  oriti^inally  leased,  by  rea<«on  of  the  continuation  of  Graves 
the  overflow  nntil  the  latter  part  of  August  of  said  year. 

The  oyerflow,  its  long  continuance,  and  the  total  destruction  of  the  defendant's 
crop,  were  folly  proved  on  the  trial  in  the  court  below  ;  the  Judge  a  qiio,  how- 
ever, rendered  a  jadgment  in  favor  of  the  plaintiff,  from  which  the  defendant 
proeecates  the  present  appeal. 

The  qaestion  submitted  for  our  decision  in  this  case  is  :  Was  the  overflow  of 
the  Mississippi  Biv^r  during  the  year  1858,  one  of  those  extraordinary  and  un- 
foreseen accidents  which  entitled  the  defendant,  who  was  the  tenant  of  a  predial 
estate,  to  claim  an  abatement  of  the  8tipalate<l  rent. 

Article  2714  of  the  Civil  Code,  declares  that  the  tenant  of  a  predial  estate  * 
cannot  claim  an  abatement  of  the  rent,  under  the  plea  that  during  the  lease 
either  the  whole  or  a  part  of  his  crop  has  been  destroyed  by  accidents,  unless 
those  accidents  be  of  such  an  extraordinary  nature,  that  they  could  not  have 
been  foreseen  by  either  of  the  parties  at  the  time  the  contract  was  made,  such 
as  the  ravages  of  war  extending  over  a  country  then  at  peace,  and  where  no 
person  entertained  any  apprehension  of  being  exposed  to  invasion,  or  the  like. 

The  overflow  of  the  Mississippi  River  is  of  such  frequent  occurrence  that  it 
cannot  be  regarded  as  belonging  to  that  class  of  extraordinary  and  unforeseen 
accidents  which  entitle  the  tenant  of  a  predial  estate  to  an  abatement  of  the 
rent.  Indeed  the  overflows  of  this  river  are  so  frequent  that  a  system  of  levees, 
has  been  constmcted  under  the  authority  of  the  State,  for  the  purpose  of  pre- 
venting, we  may  say,  the  annual  inundation  of  its  banks ;  and  so  frequently  have 
the  waters  of  this  river  made  breaches  in  the  levees,  that  even  a  crevasse  itself 
cannot  be  considered  as  an  extraordinary  accident  in  the  sense  of  article  2714  of 
the  Code,  and  as  such  entitle  the  tenant  of  a  predial  estate  to  a  reduction  of  the 
stimulated  rent,  although  such  crevasse  shonld  be  the  means  of  overflowing  the 
land  leased  by  the  tenant,  and  thereby  destroying  a  part  or  the  whole  of  his  crop. 

The  periodical  overflow  of  the  waters  of  a  river,  is  not  an  extraordinary  acci- 
dent ;  and  if  a  party  seeks  to  give  to  an  inundation  that  character,  he  must 
show  that  it  was  unusual,  unforeseen,  and  one  to  which  the  country  was  not  or- 
dinarily subjected.  See  Troplong,  Du  Louage,  Nos.  207,  211.  The  frequency 
of  overflows  and  of  crevasses  in  the  levees  on  the  Mississippi  River,  is  not  disputed 
in  this  case,  but  is  on  the  other  hand  sufficiently  established  by  the  evidence. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  affirmed,  with  costs. 


Feux  G.  Offut  v.  Seraphin  Bourgeois  et  als.,  School  Directors. 

The  Act  of  1856  has  not  fixed  the  amount  to  be  paid  to  teachers  in  the  Public  Schools,  and  where 
tbere  ia  no  contract  they  can  recover  on  a  qtuuUum  meruit. 

APPEAL  from  the  District  Court  of  the  Parish  of  Assumption,  Roman,  J. 
L.  D.  S  F,  T,  Nickolls,  for  plaintiff  and  appellant.     Carver  dh  Lauve,  for 
defendants. 

TooRHiEs,  J.    The  plaintiff  sues  for  the  value  of  his  services  as  a  teacher  of 
the  Public  Schools. 
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V. 


Oinjf  He  claims  on  a  quantum  meruit ;  and  the  defenclants,  who  are  the  directors  of 

the  Public  School,  oppose  this  demand  on  the  ground,  as  they  contend,  that, 
under  the  1 6th  section  of  the  Act  of  1855,  organirang  the  Public  Schools,  the 
teachers  are  entitled  only  to  a  fixed  rate  or  salary. 

The  section  in  question  reads  as  follows : 

«  Whenever  the  children  attend  any  school  in  the  parish  beyond  the  limits  of 
their  district,  their  tuition  shall  be  paid  for  out  of  the  funds  belonging  to  their 
district,  upon  the  warrant  of  the  directors  of  the  district  in  which  the  school  is 
kept,  at  the  same  rate  as  if  the  school  were  kept  in  their  own  district,  and  the 
same  shall  be  charged  to  the  district  to  which  they  properly  belong." 

The  above  section  does  not  fix  the  rate  of  compensation  due  to  the  teacher,  but 
merely  apportions  the  funds  of  the  district  pro  rata  between  those  pupils  who 
attend  in  the  district,  and  in  an  adjoining  district.  The  object  of  the  statute  is 
to  distribute  a  common  fund  on  an  equitable  basis. 

The  6th  section  of  this  statute  does  not  limit  the  compensation  of  the  teacher 
to  the  sum  of  four  dollars  per  annum  for  each  pupil  taught.  This  is  the  amount 
to  be  paid  to  each  parish  for  the  number  of  educable  children,  whether  or  not 
they  attend  the  public  schools. 

The  law  has  not  fixed  the  amount  to  be  paid  to  the  teachers  for  their  services  ; 
and,  if  this  matter  be  not  regulated  by  contract  between  them  and  the  school 
directors,  the  former's  services  must  be  tested  on  a  qvantum  meruit,  and  accord- 
ingly remunerated.    Mailhe  v.  Foumet,  Treasurer,  13  A.  607. 

The  record,  however,  does  not  show  sufficiently  the  value  of  the  plaintiff's  ser- 
vices ;  and,  for  this  purpose,  the  cause  must  be  remanded. 

It  is  therefore  ordered  and  decreed,  that  the  judgmait  of  the  District  Court  be 
avoided  and  reversed ;  and  that  this  cause  be  remanded  for  a  new  trial,  the  de- 
fendants and  appellees  paying  the  costs  of  appeal. 


State  of  Louisiana,  on  the  relation  of  Podesta  Baftista  ct  als.,  praying 
for  a  writ  of  certiorari,  v.  The  Recorder  of  the  Second  District 
OF  New  Orleans. 

No  certiorari  can  Issue  in  cases  whore  no  ^>iieal  can  be  taken. 

ON  the  relation  of  Podesta  Baptista  etals,,  praying  for  a  writ  of  certiorari^ 
E.  /.  Wendt,  for  Relator. 

YooBHiES,  J.  This  is  an  application  for  a  certiorari  on  behalf  of  three 
persons,  who  have  been  committed  as  vagrants  to  the  City  Work  House  for  the 
space  of  thirty  days. 

The  jurisdiction  of  the  Recorder  in  this  matter  is  of  a  criminal  nature ;  and  is 
not  subject  to  our  revision,  unless  a  fine  exceeding  three  hundred  doUars  has  been 
actuaUy  imposed.  Const,  Art  62.  The  remedy  by  certiorari  cannot,  therefore, 
be  of  any  service  to  the  applicants,  as  there  can  be  no  appeal  in  this  case. 

Rule  nisi  dischar|;ed. 
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Zeigler  &  Margt  v.  R.  A.  Hunter  et  al. 

Ad  4>PMit  t>ODd  te  defoctive  unless  given  In  favor'  or  all  the*partie8  Interested  in  the  jodgment  ap- 
pealed fh>m,  and  tbe  appeal  should  be  dismissed. 

APPEAL  from  the  District  Court  of  the  Parish  of  E.  BatOD  Rouge,  Avery,  J. 
Dunn  dt  Herron,  for  plaiutiffis  and  appellants.  Phillips,  Goode,  Tucker, 
Davidson,  Burgess,  for  appellees. 

Lakd,  J.  This  suit  was  instituted  on  the  bond  of  the  State  Treasurer,  for  the 
recovery  of  damages  for  the  alleged  non-performance  of  his  official  duties. 

The  principal  in  the  boni^  R'  A.  Hunter,  and  only  one  of  his  sureties,^  Tl^mox 
0.  Moore,  were  cited  in  the  action. 

Thej  filed  an  exception  to  the  plaintiffs  petition,  which  was  sustained,fand  the 
suit  dismissed. 

The  plaintiff  took  a  devolutiye  appeal  in  open  caurt,  but  gave  an  appeal  bond 
only  in  favor  of  .1?.  A.  Hunter, 

In  this  court  the  appellees,  R.  A,  Hunter  and  Thomas  O.  Moore,  have  filed  a 
motion  to  dismiss  the  appeal  on  the  ground  that  the  appeal  bond  is  defective,  for 
the  reason  that  it  was  not  given  in  favor  of  all  tbe  parties  interested  in  main- 
taining the  judgment  appealed  from ;  this  ground  of  objection  appears  to  be 
lata!  to  the  appeal.  Cox  v.  Rees,  16  L.  109.  Garcia  v.  His  Creditors,  3  R.  436. 
Duggan  V.  De  Lizardi,  5  R.  224.  Bludicorth  v.  Hunter,  9  R.  256.  Oliver  v. 
Williams,  12  R.  180.     Cummings  v.  Ervjin,  14  An.  315. 

It  is,  therefore  ordered,  adjudged  aud  decreed,  that  the  appeal  taken  in  this 
cajie  be  dismissed  at  the  costs  of  the  appellants. 


V.  V.  EsNEAFLT  V.  W.  H.  Cooley,  Tutoi. 

Tbe  hosbttDd  has  a  vested  Interest  in  tbe  dowry  of  his  wife.    He  enjoya  it  as  long  as  the  marriage 
lasts,  and  is  entitled  to  its  administraUon  exclusively.    He  is  sul\Ject  to  all  tbe  obligations  of  the 
neafnicUuu-y.    Tbe  property  of  dotal  immovables,  whether  valued  or  not,  can  never  be  transferred 
Co  Cbe  hnsbttad  even  by  express  agreement ;  not  only  during  tbe  marriage,  but  by  the  marriage. 
coDtract ;  aiUer  as  to  movables  and  slaves. 

The  boslMUMl,  therefore,  cannot  become,  even  at  forced  sales,  the  adjudicatee  of  the  wife's  dotal 
immoyables,  to  her  pri^Judice  ;  and  if  he  does  so  purchase,  the  sale  inures  to  her  benefit  and  the 
property  remains  dotal ;  he  becoming  her  creditor  ft»r  the  amount  thus  disbursed  on  her  account 
oat  of  bis  own  ftmds. 

Tbe  wmiTer  of  the  advertisement  deprives  the  sale  by  the  SheriflT  of  its'character  of  a  formal  sale. 

APPBAIi  from  the  District  Court  of  the  Parish  of  Point  Coupee,  McVea,  J. 
F.  H.  Farrar,  for  plaintiff.    Defendant  pro  se. 
VooBHiKS,  J.    The  title  to  a  plantation^  is  Jn  dispute  between  the  plaintiff, 
Vietoire  F.  Esneault  and  her  children,  the  forced  heirs  of  their  deceased  father, 
S.  A.  LaCoste. 

It  18  eontended  on  behalf  of  the  widow,  that  the*  alienation  of  this  }. roper ty, 
which  was  dotal,  did  not  divest  her  title,  because  the  adjudication  was  mftde  to 
her  hosbaod. 
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Bnnunu  At  the  time  the  marriage  contract  was  executed,  the  property  in  question  was 

Obour.  mortgaged  in  favor  of  a  third  person,  and  the  future  husband  was  a  surety  for 
the  principal  obligation.  Several  months  after  the  celebration  of  the  marriage, 
the  plantation  was  seized  and  sold  to  pay  the  debt.  There  was  a  waiver  of  the 
publication  of  the  forced  sale ;  and  S.  A.  Lacoste  became  the  adjucatee,  for 
a  price  equal  to  nearly  one-tenth  of  the  value  of  the  thing.  The  adjudication 
was  made  for  a  sum  exactly  sufficient  to  cover  the  capital  of  the  debt,  with  in- 
terest and  costs. 

It  is  evident  that,  if  the  husband  can  ever  become  the  purchaser  of  dotal  im- 
moveables belonging  to  his  wife,  he  cannot  do  so  by  private  sale,  C.  C.  2421. 
The  question  is,  then,  narrowed  down  to  the  case  of  a  forced  or  judicial  sale. 

There  is,  in  the  case  of  Rowley  v.  Rowley,  19  La.  575,  an  obiter  didum  assim- 
ilating the  forced  sales  of  the  wife's  paraphernal  and  dotal  property.  Reference 
is  thereupon  made  to  article  2341  of  the  Civil  Code. 

Now  this  article  declares  that,  **  Such  immoveables  may  be  likewise  sold,  with 
the  authorization  of  the  Judge,  at  public  auction,  after  three  advertisements  or 
publications  in  the  usual  places,  or  in  the  newspapers,  for  the  puroose  of  paying 
the  debts  of  the  wife,  or  of  those  who  settled  the  dowry,  when  such  debts  are  of 
a  certain  date  prior  to  the  marriage  contract." 

It  is  not,  however,  under  this  text,  that  the  creditor  derives  his  right  to  cause 
the  property  to  be  sold,  because,  and  more  especially  so  in  the  case  of  mortgage 
debts,  the  right  of  seizure  and  sale  is  paramount  to  the. very  contract  of  mar- 
riage constituting  the  dowry.  This  article  merely  enables  the  spouses,  with  the 
sanction  of  the  Judge,  to  alienate  dotal  property  with  a  view  of  paying  antece- 
dent liabilities.  And  this  forms  an  exception  to  article  C.  C.  2337,  which 
forbids  the  husband  and  wife,  jointly  or  severally,  from  alienating  or  mortgaging, 
during  the  marriage,  immoveables  settled  as  dowry. 

This  faculty  to  sell  does  not  enable  the  husband  to  purchase :  and,  in  order  to 
do  so,  he  must  derive  the  right  from  some  other  source.  It  is  argued  that,  in  as 
much  as  he  may,  at  Sheriff's  sale,  acquire  the  paraphernal  property  of  his  wife, 
there  is  no  reason  in  law  why  an  exception  should  be  made  in  the  forced  aliena- 
tion of  dotal  immoveables. 

This  argument  loses  a  great  deal  of  its  weight  when  it  is  considered  l\pw  widely 
different  are  the  rights  and  obligations  of  the  husband  in  reference  to  both 
species  of  property. 

The  husband  has  a  vested  interest  in  the  dowry.    C.  C.  2317,  2329. 

He  enjoys  it  as  long  as  lasts  the  marriage.    C.  C.  2327. 

lie  is  entitled  exclusively  to  its  administration. «  C.  C.  2330. 

He  is  subject  to  all  the  obligations  of  the  usufructuary.    C.  C.  2344,  575-581. 

And,  says  C.  C.  2335,  "  The  property  of  dotal  immovables,  whether  valued  or 
not,  can  never  be  transferred  to  the  husband,  even  by  express  agreement. 

The  defendant's  counsel  say  that  the  prohibition,  contained  in  the  last  quoted 
article,  applies  only  to  such  transfers  as  may  be  made  by  the  marriage  contract, 
because  this  article  is  found  in  the  section  which  treats  of  dowry  or  marriage 
portion,  and  in  the  midst  of  other  articles  providing  for  the  transfer  of  snch 
property  to  the  husband  by  the  marriage  contract  But,  upon  considering  ia 
reference  to  each  other  all  the  different  rules  laid  down  in  that  section  as  regards 
the  alienation  of  dotal  property  previous  to,  and  during  the  marriage,  we  con* 
ceive  that  the  meaning  of  article  2335  is,  that  the  husband  can  never  become  the 
owner  of  the  dotal  immoveables,  not  only  during  marriage,  but  by  the  marriage 
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contract    In  other  words,  the  prohibition  extends,  as  regards  immoveables,  even      Emmw 
to  their  acqaisition  by  the  marriage  contract,  whilst  the  role  is  reversed  in  this 
respect  as  to  moveables  and  slaves,  which  may  be  so  acquired  "by  the  iiosband. 
Dechiir  v.  Lejeune^  15  A. 

The  hosband,  therefore,  cannot  become,  even  at  forced  sales,  the  adjadicatee  of 
the  wife's  dotal  immoveables  to  her  pre^odide ;  and,  if  he  does  so  purchase,  the 
sale  inures  to  her  benefit,  and  the  property  remains  dotal.    Toullier,  vol.  14, 
sec  218,  219.    He  becomes  her  creditor  for  the  amount  thos  disbursed  on  her 
account  out  of  his  own  funds. 

Judgment  affirmed. 

Merrick,  G.  J.  I  concur  in  the  decree  in  this  case,  but  I  am  not  prepared  to 
assert  that  the  husband  cannot  in  a  proper  case  purchase  the  dotal  efiTects  of  his 
wife  when  sold  at  Sheriff  sale  at  the  suit  of  a  creditor  who  has  obtained  judg- 
ment upon  a  debt  of  a  date  anterior  to  the  marriage.  G.  G.  2341.  See  Rowly 
V.  Rowlyj  L.  B.  575. 

But  in  the  case  at  bar  I  am  of  the  opinion  that  the  wife  was  not  divested  of 
her  property  for  two  reasons  :  1st.  Because  the  husband  and  wifb  could  not  sell 
the  dotal  property  without  the  authority  of  justice,  and  as  a  consequeooe,  they 
could  not  waive  the  formalities  required  by  law  for  a  forced  sale.  Hence  the 
waiver  of  the  advertisement  deprived  the  sale  of  its  character  of  a  formal  sale. 
2d.  The  bid  lor  the  exact  debt  and  the  want  of  registry  of  the  deed  show  that  it 
was  rather  an  arrangement  of  the  debt  than  a  forced  sale  of  plaintiff^  property. 


Marion  Ghafman  v.  W.  Woodward,  Tutor,  et  al. 

Where  tbe  tetra-Jadicial  declarailODfl  cf  a  party  were  offered  in  eyldeDoe  against  him,  sod  it  appeared 
that  they  vere  not  necesBarily  called  for  when  made,  that  they  were  In  eome  ioslances  made  when 
in  an  inebriated  condition  and  always  boastfUliy — Hidd  :  that  if  admissive  at  all  in  a  suit  relaUng  to 
hJs  sncceeeion,  they  should  be  entitled  to  no  weight  wliatever,  unless  strongly  fortified  by  other  and 
Jndepeodent  corroborating  evidence. 

Where  a  man^  married  for  the  seoond  time,  purchases  property  belonging  to  the  oommanity  which 
existed  between  himself  and  first  wife  at  a  sale  to  effect  a  partition  between  himself  and  tbe  heirs  of 
hie  wife— «uch  property,  unless  he  explain  himself  difliarently  at  the  time  of  the  purchase,  will  fall 
into  the  community  then  existing  between  himself  and  second  wife. 

Hie  nest  proceeds  of  a  crop  growing,  but  nngathered  at  the  time  of  the  death  of  one  of  the  spouses, 
belongs  to  the  community. 

Tbe  heirs  of  a  deceased  spouse  are  entitled  to  receive  <»e^half  of  the  fruits  and  revenues  of  the  oom- 
maoity  property  from  the  survivor,  when  such  survivor  is  not  enUtled  to  the  usufruct. 

the  charge  for  such  fruits  and  revenues  accruing  before  a  second  marriage  is  against  the  separate 
estate  of  tbe  survivor  ;  but  that  acorning  after  a  second  marriage  is  against  the  community  arising 
from  sacb  seoond  marriage. 

In  actioiiB  of  partition  involving  a  settlement  of  claims  or  accounts,  no  prescription  is  applicable  except 
that  wbicli  to  a  bar  to  the  partition  itself. 

APFEAIi  from  the  Dktrict  Goart  of  the  Farieb  of  East  Feliciana,  RcUlif,  J 
John  if  Charles  McVta,  for  plaintiff.    /.  B,  4t  J.  /.  Smith,  for  defendants 
and  appellants. 

DuFFKL,  J.  Thomoi  Chapman,  Sr,,  the  ancestor  of  the  parties  to  this  salt, 
died  on  the  9th  of  January,  1859.  He  was  twice  married.  Tbe  defendants  are 
the  desoendaBts  of  his  first  marriage  with  Nancy  Anderson,  who  died  in  1827,  and 
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GtaAFiuK       the  plaintiff  is  the  only  issue  of  his  second  marriage  with  Mathilda  Caroline  Rouck 
WooDwiBD.      who  died  on  the  14th  of  May,  1854. 

The  present  litigation  relates  principally  to  the  settlement  of  the  community 
which  existed  between  Thomas  Chapman,  Sr.,  and  his  second  wife. 

I.  The  plaintiff  charges :  that  at  the  death  of  his  mother,  his  father  had 
915,000  for  which  he  failed  to  account,  and  which  should  be  credited  to  the  com- 
munity. 

II.  That  the  following  property,  to  wit,  the  slaves  Terriby  and  Mdinda,  and 
two  tracts  of  land,  the  '*  Home  place  "  and  the  adjoining  one,  also  form  part  of 
said  community,  and  are  not  the  separate  property  of  Thomas  Chapman,  8r. 

III.  That  the  crop  of  1854  also  forms  part  of  the  community. 

First  point.  In  order  to  establish  the  claim  of  915,000,  the  plaintiff  introduced 
in  evidence  the  proces-verbal  of  the  inventory  made  after  the  death  of  Thomas 
Chapman,  8r.,  showing,  in  ready  money,  promissory  notes,  and  a  judgment  against 
Powtrs,  $17,575  90,  and  produced  five  witnesses  who  swore  to  the  extra-judicial 
declarations  of  Thomas  Chapman,  Sr.,  made  at  various  times,  before  and  after  the 
demise  of  his  wife  and  out  of  the  presence  of  the  parties  in  interest,  from  which  it 
would  appear  that  he  had  from  $8,000  to  $15,000.  The  District  Judge,  on  this 
evidence,  awarded  $12,500. 

Those  declarations  were  not  necessarily  called  for — were,  in  some  instances, 
made  when  in  an  inebriated  state,  always  boastingly,  and  consequently,  if  admis- 
sible at  all  in  a  matter  of  this  kind,  should  be  entitled  to  no  weight  whatever,  un- 
less strongly  fortified  by  other  and  independent  corroborating  evidence.  Hennen's 
Dig.  vol.  1,  p.  503,  No.  7. 

We  do  not  deem  it  necessary  to  express  any  opinion,  as  to  the  admissibility  of 
those  extra-judicial  declarations  in  evidence,  as  by  giving  them  effect,  they  stand 
alone  and  uncorroborated,  and  we  may  add,  disproved ;  for  the  defendants,  in  or- 
der to  rebut  those  loose  declarations,  introduced  proof,  oral  and  written,  showing 
that  in  1849  and  1850,  Thomas  Chapman,  Sr.,  was  in  embarrassed  circumstances, 
and  borrowed  from  Oakey  dt  Hawkins  $1,000  ;  that  suits  were  instituted  against 
him  for  debts  as  surety ;  that  from  1850  to  1854  he  paid,  without  being  sued, 
$2,345,  as  surety  of  his  pre-deceased  son,  Thomas  Chapman,  Jr. ;  that  he  bought 
slaves  at  the  succession  sale  of  Saunders  and  paid  for  them,  and  that,  shortly  after 
the  death  of  his  wife,  he  denied,  in  the  most  emphatic  language,  that  be  had  any 
money. 

The  deceased  was  present  at  the  taking  of  the  inventory  made  shortly  after  the 
demise  of  his  wife,  and  yet  did  not  acknowledge  any  cash  and  promissory  notes,  as 
.  it  was  his  duty  to  do,  did  any  notes  exist. 

Now,  by  taking  the  neat  proceeds  of  the  crop  of  1854,  $4,574  66^  in  the  absence 
of  any  other  evidence,  as  the  basis  of  the  crops  of  1855, 1856  and  1857,  we  have 
for  the  four  years  $19,306  66,  from  which  deduct  the  debts  of  the  community 
paid  after  the  death  of  Mathilda  Chapman,  say  $3,012  50,  we  have  a  balance  of 
$16,294  16,  or  $1,281  74  less  than  the  amount  represented  in  cash,  promissory 
notes  and  the  judgment  against  Pot^erj.  This  excess  of  $1,281  74  may  be  very 
readily  accounted  for,  if  we  compute  the  interests  which  must  have  been  realized 
on  the  money  lent ;  and  we  may,  beside,  fairly  infer  that  a  part  of  the  crop  of  185B 
had  been  sold  before  the  death  of  Tliomas  Chapman,  Sr. 

We  are,  therefore,  of  opinion  that  the  plaintiff  has  failed  to  make  out  this 
branch  of  the  case. 

On  the  second  point.    The  evidence  shows  that  the  slave  Mdinda  was  the  prop« 
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erty  of  /oAn  Chapman,  the  brother  of  Thomas,  and  that  the  title  of  the  latter  was 

acquired  by  inheritaDce.    Our  judgment,  in  this  respect,  will  be  an  affirmance  of      Woodwabd. 

the  decree  of  the  District  Judge. 

The  evidence  also  shows  that  the  Bostmck  tract  forms  a  part  of  the  community 
of  the  second  marriage,  and  the  defendants  do  not  in  fiict  contest  the  point. 

It,  however,  appears  that  the  slave  Terrihy  and  the  Homestead  trait  belonged, 
originally,  to  the  community  which  existed  between  Thomas  Chapman,  Sr.,  and 
his  first  wife,  and  were  adjudicated  to  the  former  on  the  9th  of  January,  1847, 
during  the  existence  of  the  second  community,  for  $3y400,  in  order  to  eflfect  a  par- 
tition between  said  Chapman  and  his  chUdren,  at  his  own  suit.  The  question- 
which  suggests  itself  is,  do  the  above  land  and  slave  belong  to  the  second  commu- 
nity, for  the  whole,  for  the  undivided  half,  or  remain  the  separate  property  of 
Thomas  Chapman,  Sr.  Tested  by  the  article  2371  of  the  Civil  Code,  the  entire 
property  would  fall  into  the  community. 

There  is,  between  the  husband  and  the  wife,  so  to  speak,  a  moral  being,  having 
distinct  interests  from  those  of  the  spouses  respectively ;  this  fictitious  being  is 
the  community  created  by  law,  and  having  the  husband  as  its  recognized  head  or 
mandatory.  C.  C.  2369,  2373 ;  Duranton  on  Mar.  Cont.  vol.  14,  No.  96  ; 
Marcade  on  Mar.  Cont.  vol.  5,  art.  1403,  par.  1. 

The  French  Code,  Art.  883,  says :  **  Each  co-heir  is  presumed  to  have  succeeded 
alone  and  immediately,  to  all  the  effects  comprised  in  his  lot,  or  to  him  adjudicated 
on  a  licitation,  and  never  to  have  had  the  ownership  of  the  other  effects  of  the 
succession."  And  Duranton,  vol.  7,  No.  513,  tit.  Succ.,  p.  709,  commenting  on 
this  article,  remarks  :  **  Une  importante  derogation  apportee  par  notre  jurispru- 
dence frau9aise  k  la  legiskition  romaine,  et  que  le  code  a  consacree,  c'est  que,  chez 
nous,  le  partage  est  simplement  dedaraiif  du  droit  de  propriete  dans  la  main  de 
duiqne  copartageant,  quant  k  la  totalite  des  objets  tombes  k  son  lot,  tandis  que, 
chez  les  Komains,  il  operait  un  echange ;  il  etait  par  consequent  translatif  de  U 
propriete,  reciproquement." 

The  Code  Napoleon,  Art.  1408,  provides  specially  that  an  acquisition  made 
during  the  marriage,  by  cant  or  otherwise,  of  a  portion  of  an  immovable  of  which 
one  of  the  spouses  held  an  undivided  interest,  does  not  form  an  acquest  And  it 
is  because  of  this  article  that  the  undivided  interest  acquired  during  the  marriage 
is  excluded  from  the  community.  "  £n  effet  Tattribution  de  la  qualite  de  propre 
k  un  imoaeuble  acquis  pendant  le  manage  est,  en  definitif,  une  exception  au  prin- 
cipe  general  de  i'article  1401,  no.  3.  Si  c'est  une  exception,  elle  ne  pent  done 
€tre  admise  que  par  Teffet  d'une  disposition  formelle,  ou  d'une  cause  qui  Tentraine 
forcemeat  apres  elle."    Marcade,  Cont.  Mar.,  art.  1408,  vol.  5,  p.  477,  sec.  vii. 

Our  present  Civil  Code  contains  no  such  provisions,  although  the  Code  of  1808, 
p.  207,  art  249,  considers  the  heir  to  have  been  seized  of  the  property  allotted  to 
him  from  the  opening  of  the  succession. 

The  Civil  Code,  Art  1420,  provides :  "  Partition  is  a  sort  of  exchange,  which 
the  co-heirs  make  among  thraiselves,  one  giving  jap  his  right  in  the  thing  which 
he  abandons,  for  the  right  of  the  other  in  the  thing  he  takes ;"  thus  adopting, 
with  regard  at  least  to  partitions  in  kind,  the  Bomaa  laws.  Domat,-  Civil  Law, 
Book  1  of  Succ,  tit  4,  sec.  I,  par.  II. 

In  a  partition  in  kind,  the  spouse  who  is  an  heir,  appears  as  an  heir,  and  shares 
as  such ;  but  in  a  partition  by  cant  or  licitation,  it  is  not  necessarily  the  case ;  the 
heir,  unless  he  explains  himself,  bids  as  any  other  person ;  and  it  is  that  moral  be- 
ing who  is  presumed  to  bid,  and  to  buy  the  property  which  was  in  common  be- 
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Ceawmmk  tween  one  of  the  indiyidnal  partners  of  the  community  and  other  persons ;  and 
WoQDWABD.  thas  the  whole  property  becomes  an  acquest  of  the  commanity.  It  was,  by  im- 
plication, so  held  in  the  case  of  Hache  v.  Ayraud,  14  An.  178,  and  more  recently 
in  the  District  of  Opeloosas,  in  a  case  to  the  point,  reported  in  15  An.  588,  AzUie 
BreatiXj  vndow,  et  al.i  v.  Emilien  Carmoucke.  We  are  not  disposed  to  distarb 
those  decisions,  which  will  greatly  facilitate  and  simplify  the  settlement  of  estates 
hereafter,  without  doing*  violence  to  any  provisions  of  the  Code. 

On  the  third  point.  The  net  proceeds  of  the  crop  of  1854,  which,  from  the  evi- 
dence, we  are  satisfied  amounted  to  $4,574  66,  forms  part  of  the  community.  G. 
C.  2376  ;  Harrell  v.  Harrell,  12  An.  649. 

The  defendants  in  their  answer  reconvene  and  claim  as  heirs  of  their  mother, 
from  the  community  estate  of  their  father  and  second  wife,  hire  for  the  slave  Ter- 
riby  and  for  the  Homestead  tracts  from  1st  January,  1826,  to  1st  January,  1854. 
This  slave  and  this  tract  of  land  were,  as  before  stated,  property  of  the  first  com- 
munity ;  and  the  legal  right  of  the  heirs  of  the  deceased  spouse,  to  recover  one- 
half  of  tlie  fruits  and  revenues  of  the  community  property,  from  the  survivor,  when 
not  eiititlofl  to  the  usufruct,  is  well  settled.  Petrie  v.  Wqffordj  3  An.  562 ;  Brous- 
sard  V.  Bernard,  7  L.  217;  Griffin  v.  Waters,  1  R.  149;  'Stewart  y.Pickardy  10 
R.  18.  So  far  as  this  claim  accrued  before  the  second  marriage,  it  is  a  charge 
upon  the  separate  estate  of  the  father ;  and  so  far  as  it  accrued  after  the  second 
marriage,  it  is  properly  a  charge  upon  the  community.  And  as  the  second  mar- 
riage was  contracted  in  1829,  and  dissolved  on  the  14th  of  May,  1854,  the  claim, 
as  a  community  debt,  must  be  computed  from  the  date  of  the  marriage,  say  Ist 
January,  1830,  to  the  date  of  the  probate  sale,  say  9th  January,  1847. 

The  evidence  shows  that  the  services  of  the  slave  Terriby  were  worth  at  the 
rate  of  $75  per  annum,  and  that  the  use  of  the  land  was  worth  ihe  yearly  rent  of 
$120 :  thus  making  in  the  whole,  for  seventeen  years,  a  grand  total  of  $3,315,  for 
one-half  of  which,  say  $1,657  50,  the  second  community  is  liable  to  the  children 
of  the  first  marriage. 

The  plea  of  prescription  of  one,  two,  three,  five  and  ten  years,  opposed  by  the 
plaintiff,  does  not  bar  the  demand ;  because  in  actions  of  partition  involving  a  set- 
tlement of  claims,  or  accounts,  no  prescription  is  applicable,  except  that  which  is 
a  bar  to  the  partition  itself.  Widow  and  Heirs  of  King  v.  WarteUe,  14  An.  740. 
The  defendants  also  claim  hire  for  the  slave  Melinda,  but  they,  as  heirs  of  their 
mother,  had  no  title  to  this  slave,  and  it  does  not  satisfactorily  appear  that  they 
had  any,  prior  to  the  death  of  their  father. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
Court  be  avoided  and  reversed ;  and  it  is  now  ordered,  adjudged  and  decreed,  that 
the  claim  of  the  plaintiff  for  fifteen  thousand  dollars  be  rejected,  as  also  his  claim 
to  the  slave  Melinda  as  community  property. 

It  is  further  ordered,  adjudged  and  decreed,  that  the  slave  Terriby  t  the  '*  Home- 
stead trad  "  and  the  Bostwick  tract,  be  declared  community  property  of  the  second 
marriage  of  Thomas  Chapman^  Sr.,  and  Mathilda  C.  Rouck. 

It  is  further  ordered,  adjudged  and  decreed,  that  the  estate  of  Uiomas  Chapman^ 
Sr,f  account  in  partition  to  the  estate  of  his  wife,  Mathilda  Caroline  Rouck,  for 
one-half  of  the  neat  proceeds  of  the  crop  of  1854,  which  half  amounts  to  two  thou- 
sand two  hundred  and  eighty-seven  dollars  and  thirty-three  cents  ($2,287  33). 

It  is  further  ordered,  ac^'udged  and  decreed,  that  the  estate  of  Thomas  Chapmoft, 
Sr,,  take,  in  the  partition,  from  the  community  between  said  Chapman  and  Ma-- 
thilda  C.  Roudc,  the  sum  of  seventeen  hundred  dollars,  being  the  one-half  of  the 
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price  of  the  slave  Terriby  and  of  the  '*  Homestead  tract "  accraing  to  the  said       cbamux 
Tkomas  Chapman,  as  per  the  prooes-verbal  of  the  sale  of  the  9th  January,  1847,      Wooowabd. 
made  to  effect  a  partition  with  the  children  of  the  first  marriage. 

It  is  further  ordered,  adjudged  and  decreed,  that  the  community  estate  of 
Tkomas  Chapman,  Sr.,  and  Mathilda  C,  Rouck,  account  and  pay  in  partition,  to 
the  defendants,  the  sum  of  sixteen  hundred  and  fifty-seven  dollars  and  fifty  cents 
(11,657  50),  being  the  one-half  of  the  hire  and  rent  of  the  slave  Terriby  and  the 
Homestead  tract,  from  January  Ist,  1830,  to  January  9th,  1847. 

And  as  the  District  Judge  allowed  the  following  debts  of  the  community  be- 
tween Thomas  Chapman,  Sr.,  and  Mathilda  C.  Rouck,  paid  by  the  former  after 
the  death  of  his  wife,  (the  same  not  being  contested  in  this  Court,)  to  wit,  S2«433 
paid  as  one  of  the  sureties  of  Joltn  W.  Hay$ ;  $279  paid  P.  Pond,  Jr, ;  also  $300 
to  be  paid  to/.  B,  Smith  ;  also  $300  paid  to  W.  D.  Winter,  making  in  all  $3,312  : 
It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  estate  of  Mathilda  C. 
Roudt  pay  in  partition,  to  the  estate  of  Thomas  Chapman,  Sr,,  the  sum  of  sixteen 
hundred  and  fifty-six  dollars,  being  the  one-half  of  the  abeve  enumerated  items. 

It  is  fnrther  ordered  and  decreed,  that  the  three  children  of  Mary  Chapman  and 
William  Woodward,  now  both  deceased,  viz.,  Elizabeth  Woodward,  wife  of  J,  P. 
Monnahagan,  and  the  said  Monnahagan,  as  dative  tutor  of  the  minors  Susan  Ann 
Woodward  and  William  T.  Woodward,  account  together  for  the  sum  of  sixty- 
eight  dollars  in  the  partition  of  the  estate  of  Thomas  Chapman,  Sr,,  this  amount 
being  an  excess  over  the  portion  coming  to  them  in  the  estate  of  Nancy  Anderson. 

And  it  appearing,  fnrther,  that  the  slave  Melinda  has  been  sold  by  consent,  and 
the  proceeds  divided  by  the  judgment  of  the  lower  Court,  which,  in  this  rc^jxct, 
is  not  complained  of  in  this  Court :  It  is.  therefore,  fnrther  ordered  and  dcciH^d, 
that  the  proceeds  of  the  sale  of  said  slave  Melinda  be  divided  among  the  parties 
to  this  suit  as  follows,  to  wit,  to  Thomas  Braahier,  three  hundred  and  fiUy-six 
doIUrs  and  twenty-five  cents  ;  a  like  amount  to  be  divided  equally  between  tiie 
above  named  three  children  of  Mary  Chapman,  deceased,  wife  of  the  late  Wiiliam 
Woodward;  and  to  Marion  Chapman  one  hundved  and  eighty-seven  dollars  and 
fifty  cents. 

And  it  18  further  ordered  and  decreed,  that  the  notary  to  whom  the  parties 
have  been  referred  to  make  a  partition  of  the  estates  of  Thomas  Chapman^  Sr,, 
and  Mathilda  Caroline  Rouek,  proceed  therein,  in  accordance  with  this  judgment, 
as  to  the  rights  of  the  heirs  herein  settled,  and  that  the  plaintiff  and  appellee  pay 
the  costs  of  the  appeal 

Mebrick,  C.  J.     On  the  facts  of  the  case,  from  a  personal  knowledge  of  the 
witnesses,  I  concur  in  the  conclusions  of  the  District  Judge. 
On  the  qnestions  of  law  I  concur  in  the  opinion  read. 

Land,  J.,  took  no  part  in  the  decision  of  this  case. 
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White  et  al.  v.  Steamer  Kate  Dale,  Caftaik  and  Owners. 

'Whore  by  a  contract,  a  common  carrier  undertook:  to  deliver  certain  merchandiBe  at  a  partfcnUnr 
point,  fbr  a  certain  price,  and  it  appeared  tbat  tbe  goods  were  only  carried  a  part  of  the  dtBiance 
and  that  the  shipper  was  obliged  to  pay,  in  addition  to  the  Dill  freight  paid  the  carrier,  a  freight  to 
other  carriers  for  transporting  the  goods  the  remainder  of  the  distance  carried  by  the  original 
contract — Hdi  :  that  the  extra  charge,  thus  incurred,  was  apparently  a  damage  incurred  by  the 

•  failure  of  the  first  carrier  to  comply  with  his  contract,  and,  as  such,  fell  within  the  article  32M 
Civil  Oode— giving  the  shipper  a  privilege  on  the  vessel  in  which  the  goods  were  shipped  and  a  right 
to  the  writ  of  sequestration. 

APPEAL  from  the  Fifth  District  Goart  of  New  Orleans,  Eggleston,  J. 
H.  M.  Spoffordt  for  plaintiff.    Bonfordy  Singleton  dk  Clack,  for  defendants 
and  appellants. 

Buchanan,  J.  Plaintifb  shipped  goods  from  New  Orleans  to  be  carried  to 
Shreveport,  for  a  certain  rate  of  freight.  There  were  three  bills  of  lading,  two  of 
which  contained  the  clause  "  with  privilege  of  re«hipping,"  and  the  third  the 
danse  "  water  permitting." 

At  Alexandria,  the  Kate  Dale  not  being  able  to  get  up  any  higher,  owing  to 
the  stage  of  water,  the  freight  was  stored  in  a  warehoose  with  Culbertwn,  the 
keeper  of  the  same,  the  special  agent  of  the  steamboat  for  forwarding  the  fireight. 
After  some  time  elapsed,  without  any  efforts  on  the  part  of  defendants  or  their 
agent,  Culbertson,  to  forward  the  goods,  the  plainti£&  made  engagements  with 
other  boats  of  lighter  draft  than  the  Kate  Dale,  and  plying  above  the  Falls,  to 
bring  the  goods  on  to  Shreveport.  Their  agent  made  demand  for  the  same  of 
CtUbertsoUf  who  refused  to  deliver  them,  unless  the  full  freight  to  Shreveport  and 
charges  for  warehousing  were  paid  to  him,  which  plaintifi&'  agent  did  under  pro- 
test ;  and  plaintiffs  sue  defendants  for  the  additional  expenses  beyond  the  stipa- 
lated  jfreight,  to  which  they  were  put  for  getting  their  goods  to  Shreveport. 
FIainti£b  had  judgment;  and  defendants  appeal. 

.  The  first  question  presented  for  our  consideration  by  the  argument  of  the  coun* 
sel  for  appellants,  is,  the  legality  of  the  sequestration  sued  out  by  the  plainti& 

It  is  contended,  that  the  demand  of  plaintififo  does  not  come  within  the  scope  of 
paragraph  11  of  article  3204  of  the  Civil  Code,  which  reads  as  follows : 

"  The  amount  of  damage  due  to  freighters  for  the  failure  in  delivering  goods 
Vfhich  they  have  shipped^  or  for  the  reimbursement  of  damage  sustained  by  the  goods 
through  the  fault  of  the  captain  and  crew" 

The  contract  between  plaintifi^  and  defendants  was,  for  the  delivery  of  certain 
merchandise  at  Shreveport,  for  a  certain  price.  12  An.  783 ;  11  An.  43  ;  14  An. 
514.  If,  as  alleged,  those  goods  were  carried  only  a  part  of  the  distance  to 
Shreveport ;  and  if  the  (daintifib  were  obliged  to  pay  (in  addition  to  the  full 
freight  paid  to  defendants)  a  freight  to  other  carriers  for  transporting  the  goods 
from  the  place  to  which  defendants  had  taken  them,  to  Shreveport ;  this  extia 
charge,  thus  incurred,  was  apparently,  a  damage,  incurred  by  the  failure  of  de> 
fendants  to  comply  with  their  contract,  and  as  such,  fell  within  the  article  of  the 
Code  above  quoted. 

On  the  merits,  it  is  argued  for  defendants,  that  the  plaintiff  put  an  end  to  the 
original  contracts  of  afireightment,  by  voluntarily  receiving  their  goods  at  Alex- 
andria. And  in  support  of  this  argument,  the  following  statement  of  a  witness 
examined  for  plaintiffs,  is  relied  upon  : 
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**  Whiie,  Smith  &  Bcddwin  gave  affiant  an  order  for  goods,  based  upon  a  letter  wettk 
purporting  to  have  been  written  by  the  clerk  of  the  steamer  Kate  Dale,  offering  St'r  kais  iulb. 
to  deliver  the  freight  at  the  Falls  at  Alexandria,  at  four  bits  for  dry,  and  six  bits 
for  wet  barrels.  Upon  the  arrival  of  affiant  at  the  Falls,  the  warehouse  keeper 
refused  to  deliver  the  freight,  nnless  the  full  amount  of  freight  fi*om  New  Orleans 
to  Shreveport  was  paid.  Affiant  paid  the  warehoose  keeper  the  charges  demanded, 
imder  protest.'* 

This  testimony  does  not  support  the  position  of  appellants'  c^unsel.  It  shows 
a  proposition  made  by  defendants  and  accepted  by  plain tifl&,  to  receive  delivery  of 
the  goods  at  Alexandria  to  the  discharge  of  the  defendants,  on  payment  of  abont 
one-half  of  the  freight  stipulated  in  the  bills  of  lading,  for  carrying  the  goods  to 
Shreveport  But  this  agreement  to  put  an  end  to  the  original  contract,  was  de- 
feated by  the  agent  of  defendants  at  Alexandria,  who,  acting  upon  instructions 
from  defendants,  as  is  proved  by  the  testimony  of  said  agent,  examined  for  defend- 
ants, refused  to  deliver  the  goods  at  Alexandria  unless  full  freight  to  Shreveport 
was  paid. 

Appellees  have  filed  an  answer  to  the  appeal,  praying  damages  as  for  a  frivolous 
appeal ;  but  we  do  not  think  this  a  case  for  the  infliction  of  such  damages. 

Judgment  affirmed,  with  costs.  . 


Marcellin  Landry  v.  Theodore  Blanghard,  Sheriff,  et  al. 

Ptaragraph  2d  of  article  3184  of  the  Civil  Code  giving  a  privilege  on  movables  to  a  workman  or  laborer 
for  the  price  of  his  labor  on  the  movable  which  he  has  repaired  or  made,  if  the  thing  coDtiones  in 
his  posBOfision,  applies  only  to  him  who  has  contracted  to  do  the  work,  and  not  to  Journeymen  and 
other  mechanics  whom  be  has  employed  to  work  under  him. 

Privileges  are  ttricHlJurit  (C.  C.  3152)  and  the  party  claiming  them  must  point  to  the  express  law 
which  gives  him  such  right  of  preference  on  account  of  the  nature  of  the  debt. 

APPEAL  from  the  District  Court  of  the  Parish  of  Iberville,  Avery,  J. 
Zenon  Labauve,  for  plaintiff  and  appellant.    Marcot  A  Dehlieux  for  defend- 
ants. 

Merrick,  C.  J.  The  plaintiff  injoined  the  sale  of  a  raft  of  timber  seized  by 
the  defendants  as  the  property  of  one  Patrick  Gleason,  against  whom  the  defendant, 
Leandre  D&c^iir,  had  obtained  judgment  decreeing  him  a  privilege  upon  the  raft 
for  the  sum  of  9519. 

On  the  trial  in  the  lower  Court,  the  injunction  was  dissolved  with  eight  per 
cent,  interest  and  $50  special  damages ;  and  plaintiff  appeals. 

The  fiicts  of  the  case  are,  in  substance,  as  follows : 

The  plaintiff  is  the  owner  of  a  saw-mill.  Gleason,  among  other  employment, 
delivers  timber  in  rafts.  In  1859,  he  contracted  to  deliver  to  the  plaintiff,  on 
Grand  river,  a  raft  to  contain  three  hundred  " trees"  At  the  same  time  be  con- 
tracted to  deliver  anoth^  party,  named  Henry  Sellier,  four  hundred  trees.  He 
caused  the  timber  to  be  cut  and  arranged  into  "  cribs  "  of  nine  trees  each  to  form 
the  raft.  He  marked  the  three  hundred  trees  to  be  delivered  Landry  with  the 
letter  Li.  He  employed  the  defendant,  Descuir,  to  "  run  "  the  rafts  out  of  Bayon 
Pigeon,  where  they  lay,  and  deliver  three  hundred  trees  to  plaintiff  and  four  hun- 
dred to  SdiicTf  and  contracted  to  pay  him  seventy-five  cents  a  "  tree."    I^e  in- 
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hunm        stracted  him  to  deliver  the  raft  of  three  hundred  trees  to  Landry  first    In  a  eon- 
BuiroiuBD.      Tersation,  GUas(m  told  Ikseuir,  contrary  to  the  fact,  that  Landry  had  not  paid  him 
a  cent  on  the  raft. 

Jhacair  divided  the  cribs  and  connected  the  portions  thus  separated  into  rafts, 
and  broaght  the  raft  designed  for  Landry  to  land  at  a  point  designated  by  the  lat- 
ter above  his  saw-mill.  He  refosed  to  deliver  it  entirely  into  the  hands  of  Landry^ 
unless  the  latter  would  pay  him  not  only  for  the  trees  delivered  him,  but  also  for 
the  trees  delivered  Sdlier.  Landry  offered  to  pay  him  seventy-five  cents  a  tree 
for  the  two-hundred  and  ninety -five  trees  delivered  him,  but  declined  to  pay  for 
those  delivered  Sdlier.  Demiir  refused  to  receive  the  amount  ofiered,  "  as  he 
looked,"  (as  he  says)  **  to  Gleason  for  his  pay/'  and  ^  he  wanted  to  be  paid  the 
whole  amount" 

Descuir  consented,  however,  to  allow  the  plaintifif  to  put  hands  and  ropes  and  a 
chain  upon  the  raft,  more  eflectually  to  secure  it,  but  he  kept  some  of  his  own 
hands  upon  it.  The  raft  was  measured  by  Landry  and  Gleason,  and  found  to  con- 
tain the  two  hundred  and  ninety-five  trees.  Landry  advanced  Gleason  $1851  22, 
9485  of  which  was  ezpresaly  upon  the  raft.  Descuir  instituted  a  suit  by  sequestra- 
tion against  Gleason,  and  obtained  a  judgment  for  the  above-mentioned  sum  of 
S519y  with  a  privilege  upon  said  timber  for  the  same,  and  issued  thereon  the  exe- 
cution which  has  occasioned  the  injunction.  Landry  was,  however,  no  party  to 
the  suit. 

The  case  presents  the  question,  whether  the  defendant,  Descuir,  has  a  privilege 
for  his  labor  upon  the  raft  His  counsel  contend  that  he  lashed  and  spliced  the 
cribs  together  and  constructed  the  rafts ;  that  he  propelled  the  same  by  **  hauling 
and  poling,"  and  that  he  repaired  the  rafts  until  be  brought  them  to  the  places 
agreed  upon.  He  contends  that  this  clearly  brings  bis  case  within  the  application 
of  paragraph  2  of  Art.  3184  of  the  Civil  Code.  The  paragraph  is  undi^r  the 
head,  "  Debts  which  are  privileged  on  certain  movables,"  and  is  in  these  words : 
"  2d.  The  debt  of  a  workman  or  artisan  for  the  price  of  his  labor  on  the  movable 
which  he  had  repaired  or  made,  if  the  thing  continues  in  his  possession." 

The  article  does  not  appear  to  us  to  be  applicable  to  the  case.  The  contract 
was  between  Gleason  and  Landry,  and  it  was  the  former  who  sold  the  trees  to  the 
latter.  Landry  did  not  enter  into  any  contract  with  Descuir,  and  the  latter  was 
only  the  employee  of  Gleason,  engaged  at  certain  wages  under  a  contract  at  best 
subsidiary  to  the  original  contract  between  Gleason  and  Landry.  If  the  article  d 
the  Code  cited  gives  the  artisan  a  privilege,  it  must  be  understood  as  applying  to 
him  who  has  contracted  to  do  the  work,  and  not  the  journeymen  and  other  me- 
chanics whom  he  has  employed  to  work  under  him. 

Again :  the  object  of  the  contract  between  Gleason  and  Landry  was  the  deliv- 
ery of  logs  as  such.  They  had  been  formed  from  standing  trees  by  Gleason  him- 
self, who  had  arranged  them  into  cribs  of  nine  trees  each.  Descuir  arranged  them 
into  a  raft  for  his  own  convenience  in  floating  them  to  their  destination.  Landry 
had  no  use  for  a  raft  merely  as  such  in  any  business  which  he  conducted,  and  it 
was  not  on  his  own  account  that  the  raft  was  repaired  while  running. 

The  only  advantage  to  him  in  having  one  raft  instead  of  many,  was,  it  might 
perhaps  be  more  easily  secured  on  its  arrival.  But  the  things  which  he  needed 
and  used  were  the  logs  which  he  sawed  into  lumber,  and  which  Gleason  had  con- 
tracted to  deliver.  But  suppose  he  could  be  considered  the  artisan  who  had  man- 
ufactured a  raft  for  the  plaintifif,  and  that  he  had  therefore  a  privilege  for  eon> 
structing  the  same ;  how  much  was  this  work  worth  ?    1'he  record  does  not  in- 
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In  the  Matter  of  the  Tutorship  of   Ellen  Wilson  Upton — On  Op- 
position OP  Wm.  M.  Wilson. 

A  party  permitted  by  an  Act  of  the  Legi-  latare  to  adopt  a  minor,  cauiot  appoint  a  testamentary  tutor 
to  BQcb  adopted  minor  to  the  excluBion  of  the  natural  father. 

APPEAL  from  the  District  Conrt  of  the  Parish  of  Tensas,  Farrar,  J. 
T.  P.  Farravt  for  appellant.    Snyder  d  Lewis,  for  appellees. 

Duffel,  J.  This  case  presents  but  one  point  of  law,  whidi  is :  can  an 
adopter  appoint  a  testamentary  tator  to  the  adopted  minor,  to  the  exclusion  of 
the  natural  fiither  7 

The  facts  are  briefly  as  follows :  By  an  Act  of  the  L^islatare,  approved 
March  15th  1652,  Jokn  Upton,  and  his  wife,  Mary  Bailtngat  Upton,  were  au- 
thorized to  adopt  by  public  act,  the  minor,  Ellen  Wilson.    John  Upton  died 
shortly  after  without  having  passed  the  act,  and  afterward  his  widow  executed 
the  act  of  adoption,  and  became  the  tutrix  of  Ellen  by  the  consent  of  the  father. 
Mary  BaUingai  and  William  M,  Wilson,  the  father  of  the  minor,  Ellen,  subse- 
qaeoUy  intermarried,  and  were,  after  the  marriage,  separated  in  property  by 
judgment.    The  mother  by  adoption,  having  made  her  will  in  favor  of  her 
adopted  daughter,  and  named  Samud  W.  Dorsey  testamentary  tutor,  died.    The 
natural  lather  of  Ellen  Wilson  Upton,  now  resists  the  application  of  S.  W. 
Dorsey,  for  the  tutorship  under  the  will,  of  his  child  EUen,  and  claims  the  same 
as  surviving  father. 

The  District  Judge  conferred  the  tutorship  on  the  testamentary  tutor,  and  the 
oppoaent  appealed. 

We  are  not  called  upon  to  decide  if  a  fiither  can,  m  any  ease,  be  excused  from 
|lie  tatorship  of  his  child ;  for  whatever  may  have  been  the  legal  eflfect  of  the 
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form  us.  If  the  privilege  could  exist,  would  it  interfere  with  the  vendor's  privily 
in  favor  of  Qleason  ? 

Privileges  being  strieti  juris,  as  declared  by  article  3152  of  the  Civil  Code,  the 
party  claiming  a  privilege  must  point  to  the  express  law  which  gives  him  such 
right  of  pref^noe  on  account  of  the  nature  of  the  debt 

The  contract  between  Gleason  and  Deseuir  possesses  some  analogy  to  that  for 
the  delivery  of  flight ;  yet  it  is  distinguishable  in  this,  Deseuir  was  not  a  common 
carrier,  and  he  was  not  the  0¥mer  of  the  logs  or  of  a  craft  whidi  transported  the 
merchandise. 

It  has  also  some  analogy  to  that  of  the  seaman  who  has  a  privilege  under  the 
maritime  law  for  his  wages.  But  it  is  evident  that  the  contract  between  Deseuir 
and  Gleason  cannot  be  chissed  with  any  one  of  these  oontracts,  and  we  are  not 
aware  of  any  law,  neither  has  any  been  cited,  which  confers  upon  him  a  privilege 
for  his  wages..    See  17  L.  R.  161 ;  1  Bob.  556. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  Court,  that  the  judgment 
of  the  lower  Court  be  avoided  and  reversed,  and  that  the  defendants  be  perpetu- 
ally injoined  from  sdling  said  raft  of  cypress  trees  described  in  the  plaintiff's  peti- 
tion, and  that  the  possession  thereof  be  restored  to  the  plaintiff;  and  it  is  f^irther 
ordered,  that  the  defendants  pay  the  costs  of  both  Courts. 
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TuroBooF      renanciation  made  by  the  opponent,  in  favor  of  the  mother  by  adoptjot  pon,  udbor 

&  w  UFxoir.     appointment  as  tntrix  in  consequence  of  said  renanciation,  the  /'     death  of  the 

latter,  to  say  the  least,  has  reinstated  the  former  in  all  his  rights.    >d  iBeoce  his  ex- 

clnsion  now  from  the  tutorship,  will  depend  either,  on  the  true  intent  of  the  above 

stated  Act  of  the  Legislature,  or  on  the  absolute  right  of  an  adopter  to  appoint, 

by  will,  a  tutor  to  the  adopted  ;  as  under  the  code,  the  tutorship  of  a  minor  child 

belongs  of  right  to  the  surviving  mother  or  father,  Art.  268,  and  the  right  of 

appointing  a  tutor  by  will,  belongs  exclusively  to  the  surviving  father  or  mother, 

Arts.  275  and  281. 

If.  can  not  be  said  that  the  act  of  the  Legislature  authorising  the  adoption  in 
this  case,  took  away,  or  diminished,  in  expressed  terms  or  by  implication,  any  of 
the  paternal  prerogatives  conferred  by  the  Civil  Code,  Art  234,  239, 268,  327. 

Adoption  is  of  the  oldest  antiquity ;  it  was  known  among  the  Hebrews,  the 
Assyrians,  and  the  Egyptians ;  and  formed  a  part  of  the  Roman  laws.  It  was 
introduced  in  Louisiana  by  Spain,  but  was  expressly  abolished  by  the  Code 
of  1808,  p.  50,  Art  35,  and  the  Code  of  1825,  Art.  232.— Both  under  the 
Roman  and  the  Spanish  laws,  the  child  given  in  adoption  by  a  father,  to  any 
other  person  than  a  descendant,  remained,  nevertheless,  under  the  power  of  the 
natural  father;  and  did  not  pass  und^  the  private  dominion  of  the  adopter. 

Cooper's  Justinian  Lib.  I.  Tit.  XI,  Sect.  2. 

Febrero  Adicionado,  part  I.,  Tom.  3.    Cap.  XV.  Sect.  1. 

The  Napoleon  Code  does  not  recognize  the  adoption  of  minors,  Art  346,  but 
it  has  introduced,  preparatory  to  an  adoption,  what  is  termed  une  txUdle  offir 
ciemey  Arts.  345,  361,  368.  This  officious  tulorship  does  not,  as  a  general  rule, 
affect  the  power  of  the  natural  father  over  the  person  and  property  of  the  minor. 
Duranton  Vol.  3,  Tit  VII,  No.  339. 

We  therefore  conclude  that  the  testatrix  was  without  power  to  name  a  tutor 
to  the  minor. 

The  evidence  introduced,  as  an  attempt  to  show  the  bad  conduct  of  the  oppo- 
nent and  his  un&ithful  administration,  is  wholly  insufficient  to  exclude  the  oppo- 
nent from  the  tutorship.  - 

It  is  th^^fore  ordered  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  avoided  and  reversed.  It  is  further  ordered,  adjudged  and  decreed, 
that  the  application  of  Saml,  W.  Dorsey  be  rejected  at  his  costs  in  both  courts. 
And  it  is  further  ordered,  adjudged  and  decreed,  that  the  opponent,  William  M. 
Wilson  be,  and  he  is  hereby  confirmed  in  the  natural  tutorship  of  his  minor  child, 
Ellen  Wilson  Upton,  and  that  letters  of  tutorship  issue  in  his  favor  on  his  taking 
the  oath  required  by  law. 


H.  H.  Wallist  V,  A.  Bourg,  Sheriff,  et  als. 

A  Sheriff  must  make  a  return  ot  the  wril  oq  the  retom  day,  but  he  may  rotain  a  copy  In  order  to 
carry  out  his  ezocution.    Act  of  1866,  No.  199. 

APPEAL  from  the  District  Court  of  the  Parish  of  Terrebonne,  Simon,  J. 
RiglUor  d  Goode,  for  Wallis.  Louis  Bush,  for  Patterson  dt  Co.,  appellants. 
VooRHiBS,  J.    The  plaintiff*  assigns  two  grounds  for  the  iijnnction,  which  he 
has  sued  out  against  his  creditors,  R.  Patterson  dt  Co.,  defendants  in  this  cause. 
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The  first  is  that  the  property  advertised  for  sale,  has  neyer  been,  legally  seized, 
Dor  that  notice  of  seizure  has  ever  been  served ;  and  the  second,  that  the  sale  is 
advertised  to  be  made  on  the  plantation,  although  this  has  not  been  required  by 
the  debtor. 

I.  This  is  the  second  injunction  sued  out  against  the  seizing  creditors ;  and 
the  plaintiff  now  contends  that,  at  the  dissolution  of  the  first  injunction,  the  re- 
turn day  having  expired,  the  Sheriff  should  have  proceeded  as  if  no  sdzure  had 
been  made. 

The  statute  regulates  this  matter  otherwise.  It  authorizes  the  officer  to  pro- 
ceed '^  in  the  same  manner  as  though  the  original  writ  was  in  his  hands."  Sess. 
Acts  1855,  p.  253,  sec  3. 

II.  There  is  no  evidence  that  the  plaintiff  ever  protested  against  the  course 
pursued  by  the  Sheriff,  in  advertising  the  sale  to  be  made  on  the  plantation ;  and 
the  party's  forthcoming  bond  states  that  he  (shff.)  will  advertise  said  property  for 
sale  on  the  plantation,  etc."  This  circumstance,  at  least  when  unexplained,  for- 
tifies the  presumption  that  the  officer  was  doing  his  duty  in  the  premises.  C.  P. 
664. 

This  view  of  the  case  disposes  substantially  of  the  plaintiffs  bills  of  excep- 
tions. 

The  judgment  creditors  are  entitled  to  damages  for  the  wrongful  issuance  of 
this  injunction.  The  District  Judge  dissolved  the  injunction,  but  disallowed  the 
damages ;  in  this  respect  the  judgment  must  be  amended. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  so  amended  as  to  allow  the  defendants  the  sum  of  five  hundred  dollars,  for 
damages  incurred ;  and  that  in  other  respects  the  same  be  affirmed,  the  plaintiff 
and  appellee  paying  the  costs  of  appeal. 
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James  B.  Johnson  v.  His  Creditors. 

Id  a  ooBtest  between  tbe  creditors  of  an  ioBolveni  the  notes  or  obligations  of  the  insolvent  do  not  make 
in  tbemselres  conclusive  proof  of  tbe  debts  apparently  dao  them.  They  mivtt  be  supported  by  such 
additional  evidence  of  the  claim  as  will  satisfy  the  Judge  of  its  fairness.  (Afflrming  the  decisions  in 
«  Martin  N.  S.  685,  and  4  An.  461.) 

firors  of  calculation  in  the  Judgment  must  be  corrected  in  the  court  a  ^uo— this  court  cannot  correct 
them. 

APPEAYj  from  the  District  Court  of  the  Parish  of  Point  Coupee,  Roman,  J. 
21  /.  <ft  W.  H.  Cooley  db  Roy,  for  syndic.  P.  A.  Roy,  Wm.  Beatty  and 
John  Yoist,  for  the  creditors.    A,  Provost y,  for  opponents. 

Buchanan,  J.  The  syndic  placed  Bdlocq,  Noblom  A  Co,  as  first  mortgage  cred- 
itors for  the  sum  of  f  3520  84,  on  his  tableau  of  distribution.  They  filed  an 
opposition  claiming  to  be  creditors  for  a  larger  sum  than  the  tableau  declares, 
namely,  the  amount  of  two  acceptances  for  the  accommodation  of  the  insolvent, 
of  different  dates,  and  secured  by  two  distinct  mortgages,  duly  recorded.  Both 
drafts  bear  interest;  and  the  opposition  admits ^a  credit,  applicable  to  the  earlier 
in  date  of  the  two  drafts. 

On  the  trial  of  the  opposition  the  opponents  offered  in  evidence  tbe  two  drafts 
of  tbe  insolvent,  and  the  two  acts  of  mortgage  granted  by  him  to  the  opposing 
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creditors  for  the  secarity  of  the  same.  Certain  other  creditors,  who  are  appel- 
Ha  GuDBon.  lantB,  opposed  the  admission  of  those  docunents  in  evidence,  on  the  ground  that 
they  are  mere  admissions  of  the  insolvent,  not  binding  npon  his  creditors.  In 
support  of  this  objection,  the  counsel  of  appellants  refers  us  to  a  number  of  de- 
cisions of  this  court,  collected  in  Hennen's  Digest,  page  741,  verbo  Insolvency 
Xn  (b)  of  which  the  earliest  is  Memndez  v.  Lavionda,  dd  Martin — and  the 
ktest,  Warren's  Succession,  4th  Annual. 

We  do  not  find  that  any  of  these  decidons  declare  the  inadmissibility  of  such 
evidence  as  is  here  offered.  The  doctrine  merely  goes  to  its  ^ect,  and  may  be 
summed  up  in  the  words  of  Sabatier  v.  Creditors ^  6  Mart  N.  S.  585,  repeated  in 
the  Succession  of  Warren,  4  An.  451.  The  court  says :  <'  In  a  contest  between 
the  creditors  of  an  insolvent,  the  notes  or  obligations  of  the  insolvent  do  not 
make  in  themselves  conclusive  proof  of  the  debts  apparently  due  them.  They 
must  be  supported  by  such  additional  evidence  of  the  claim,  as  will  satisfy  the 
Judge  of  its  fairness."  Now  the  opponent's  case  does  not  rest  solely  upon  written 
admissions  of  the  insolyent.  The  tableau  recognizeSy^as  we  have  seen,  the  oppo- 
nents to  be  creditors,  with  first  mortgage,  although  for  a  less  sum  than  is 
claimed  in  the  opposition  ;  and  no  other  creditor  has  opposed  this  item  of  the 
tableau.  Again  the  insolvent  himself  was  put  upon  the  stand  as  a  witness,  by 
the  appellants,  against  the  appellees.  And  the  evidence  of  this  witness  corrob- 
orates the  declarations  of  the  mortgagees,  as  to  the  consideration  of  the  drafts 
and  acceptances.  Appellants  complain  that  the  judgment  does  not  allow  the 
credit  upon  the  earlier  draft,  which  is  admitted  in  the  opposition  of  appellees ; 
and  the  counsel  of  appellees  admit  in  ai^ument  that  this  credit  was  improperly 
omitted.  But  he  contends  that  the  omission  was  the  fault  of  the  counsel  of 
syndic,  appellant,  who  wrote  up  the  judgment ;  and  that  appellees  ought  not  to 
be  mulcted  in  cost  of  the  appeal,  by  reason  of  such  omission.  It  is  very  evident 
that  we  cannot  enter  into  the  consideration  here  presented.  It  is  a  matter  out  of 
the  record.    The  judgment  appealed  from,  is  the  act  of  the  officer  who  signed  it. 

,  Jt  was  the  business  of  the  parties  to  see  that  it  was  properly  entered ;  and  if 
any  error  of  calculation  had  inadvertently  crept  into  the  decree,  to  address  them- 
selves to  the  Judge  for  its  correction.  Or  the  appellees  might  have  eorrected 
this  error,  by  a  remittitur  of  the  difference  between  the  decree  and  thdr  claim. 

It  was  attempted  to  be  shown  by  the  testimony  of  the  insolvent,  ofiered  on  trial 
of  the  opposition  by  the  syndic  and  the  creditors  appellant,  that  the  later  of  the 
two  drafts  held  by  appellees,  which  draft  was  dated  March  21st  1857,  and 
matured  March  15th  1858,  was  given  in  settlement  of  all  previous  debts,  and 
particularly  of  the  earlier  of  the  drafts,  which  is  dated  November  194i  1855,  and 
matured  the  1st  January  1857.  But  the  witness  does  not  establish  this  fact 
He  states,  in  his  examination  in  chief,  that  he  thought  the  Jast  draft  was  in  set- 
tlement of  all  his  indebtedness  to  Bellocq,  Noblom  db  Co,,  and  that  the  earlier 
draft  was  given  by  him  to  L,  J,  Maxent  d  Co.  But  in  his  croes^xamination  the 
witness  corrects  himself;  and  states  that  the  first  draft  was  given  to  Mr.  Gma- 
gard ;  and  that  the  last  draft  was  given  to  Mr.  Maxent  in  settlement  of  an  acoonnt 
with  him ;  that  witness  drew  on  Bdlocq,  Noblom  d  Co.^  to  pay  that  amount. 

Appellees  have  answered  the  appeal,  and  claim  an  amendment  of  the  judgment, 

by  allowing  them  five  per  cent  for  attorney's  fees,  as  daimed  in  their  opposition. 

The  later  of  the  two  mortgages  held  by  appellees,  contains  the  followin§^ 

clause :    "  It  is  agreed  that  in  case  said  BeUocq,  Noblom  A  Co.  should  institate 

legal  proceedings  forthe  recovery  of  moneys  due  them  in  porsuance  of  this  act. 
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then  all  fees  of  attorney  employed  by  them  to  recoyer  the  amount  dae,  together 

with  all  costs  whatsoever  idcidental  thereto,  shall  be  borne  and  satisfied  by  him,    hb  Cumion. 

the  said  Johnson,  and  covered  and  secored  by  the  present  mortgage,  said  attor-> 

ney's  fees,  however,  to  be  fixed  at  five  per  cent  on  the  amonnt  dae  to,  and  sned 

for,  by  said  Bellocq,  Noblom  A  Co, 

This  clanse  is  legal.  Indeed,  no  argument  has  been  offered  against  it  by  the 
counsel  of  appellants.  The  opposition  filed  herein,  was  an  institution  of  legal 
proceedings  for  the  recovery  of  money  due  in  pursuance  of  the  act 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  amended,  by  crediting  the  draft  due  the  13th  January  1857,  with  the  sum  of 
six  hundred  and  thirty-two  dollars  and  sixty-seven  cents;  that  it  be  further 
amended  by  allowing  appellees  one  hundrel  and  ninety-one  dollars  and  fifty-four 
cents,  for  attorney's  fees,  being  five  per  cent,  on  the  amount  of  the  draft  due  15- 
18  March  1858,  in  capital  and  interest,  according  to  the  account  current  an- 
nexed to  their  opposition ;  that  in  other  respects,  the  judgment  of  the  District 
Court  be  affirmed,  and  that  appellees  pay  costs  of  appeal. 

Toorhies,  J.  recused  himself  on  the  ground  of  relationship  to  one  of  the 
parties. 


Hugh  McCall  v.  Simon  Wctkouski. 

Wbeo  a  party  endoraes  a  note  after  its  matarUy  he  is  bound  only  on  the  same  condition  of  demand  of 
payment  and  notice  of  non-payment  as  any  other  endorser. 

APPEAL  from  *he  District  Cotirt  of  the  Parish  of  Carroll,  Farrart  J. 
Sparrow  A  Mcntgomery,  for  plaintiff  and  appellant    Short  A  Parham,  for 
defendant 

DuTFKL,  J.  This  suit  is  instituted  against  the  defendant,  as  guarantor,  on  the 
following  note :  **  ^^6  00,  Ashton,  December  17th  1858.  Three  months  after 
date,  I  promise  to  pay  to  the  order  of  myself,  four  hundred  and  eighty-six  dollars,' 
value  received,  (signed)  N.  G.  Goffe  (endorsed)  N.  G.  6roJff— Pay  to  Simon 
Witkousti  (signed)  G.  Witkouski  (endorsed)  Simon  Witkouski:' 

The  whole  evidence  offered  on  the  trial  of  the  case  is,  ''Admitted  that  the  note 
was  transferred  after  maturity.  The  signatures  and  endorsements  admitted,  to 
the  note." 

The  District  Judge  rejected  the  demand. 

The  defendant  is  not  a  guarantor,  but  a  special  endorsee.  Story  on  Promis- 
sory Notes,  sect.  133. 

The  defendant  cannot,  under  the  allegations  of  the  petition  and  the  evidence, 
be  held  responsible  as  endorser.  "  Although  a  note  remains  n^otiable  after  it 
haa  been  dishonored,  still  in  one  sense  the  indorsement  and  transfer  of  a  note 
over-due  is  a  renewal  of  the  instrument,  which  is  then  declared  by  law  payable 
within  a  reasonable  time,  upon  demand ;  and  the  endorser  is  bound  only  upon  the 
same  condition  of  demand  upon  the  drawer  and  notice  of  non-payment,  as  any 
other  indorsement."    Edwards  on  Bills  and  Promissory  Notes  p.  261. 

The  defendant,  if  viewed  as  a  transferrer  of  a  debt,  only  warranted  the 
existence  of  the  debt  at  the  time  of  the  transfer.  C.  0.  2616  and  2617.  Rippey 
T.  DrtrngodU  8  M.  709.    Martin  v.  McMaster  14  L.  R  420. 

Judgment  affirmed. 
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Richard  Aldig^  8c  Co.  u  Knox  &  Puoh  et  als. 

Wbere  the  allegations  of  the  i>eUUon  were  InBafflcleni  to  admit  proof  of  the  agency  with  the  ri^t  of 
the  agent  to  stand  In  Judgment  and  receive  citation  fbr  his  principal,  the  case  will  be  remanded  fbr  a 
new  trial. 

Where  the  domicil  of  the  defendant  Is  Imown,  citation  most  be  addressed  to  him  there.  C.  P.  178 , 
181, 187. 

APPBAL  from  the  District  Court  of  the  Parish  of  Carroll,  Farrar,  J. 
M.  DuBoie,  for  plaintiff.    Sparrow  &  Montgomery,  for  defcDdants  and 
appeUants. 

DuPTELi  J.  The  appellant,  Hugh  B,  Knox,  assigns  as  error  of  law  apparent 
on  the  face  of  the  record  :  Ist.  <'  l%at  he  has  neyer  been  serred  with  any  cita- 
tion. 2d.  That  the  citation  which  issned  wasserred  on  one  O.  W,  Wtdtace,  who 
was  styled  the  agent  of  the  appellant,  bat  who  was  not  his  agent ;  and  3d,  That 
the  defendant  and  appellant  did  not  appear  in  the  lower  court,  bat  jadgment  was 
rendered  against  him  on  default  without  proof  of  said  agency." 

The  allegations  of  the  petition  were  insufficient  to  admit  proof  of  the  Bg&iey 
with  the  right  in  the  agent,  to  stand  in  judgment  and  receiye  citation  for  his 
principal,  who  is  dedared  to  be  a  resident  of  the  city  of  New  Orleans. 

The  citation  was  addressed  to  George  C,  Wallace,  agent  of  the  parish  of  Oaiv 
roll  and  served  on  said  agent,  when,  under  the  law,  it  should  have  been  addressed 
to  the  appellant,  and  served  at  his  ususd  domicil  in  New  Orleans.  C.  P.  178, 
181, 187. 

As  the  appellant  did  not  voluntarily  appear  and  answer  to  the  merits,  he  baa 
a  right  to  a  service  of  citation  as  directed  by  law. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  appealed  from 
be  avoided  and  reversed.  It  is  further  ordered,  adjudged  and  decreed,  that  tliis 
cause  be  remanded  back  for  a  new  trial,  after  citation  on  the  appellant,  accord- 
ing to  law,  and  that  the  appellees  have  leave  to  amend  their  pleadings  in  order 
to  conform  with  our  above  expressed  views,  the  appellees  paying  the  costs  thus 
far  incurred  in  both  courts. 


Peteb  Hoverich  v.  R.  A.  Hunter  et  al. 

Dedsfcm  in  the  case  of  ZgigUr  d  Marcjf  v.  R.  A,  HvmUT  d  aX.  (pres.  vol.)  affirmed. 

APPEAL  from  the  District  Court  of  the  Pnrish  of  £.  Baton  Bouge,  Avery,  J. 
Durm  fft  Herron,  for  plaintiff  and  appellant.    Phillips,  Goode,  Tucker,  Da- 
ffideon  and  Burgess,  for  defendants. 

Lakd,  J.  This  case  is  identical  with  the  one  of  Zeigler  fft  Marcy  against  tke 
same  defendants  just  decided ;  and  the  defendants  and  appellees  have  moved  to 
dismiss  the  appeal  on  the  same  ground. 

For  the  reasons  assigned  in  that  case,  it  is  ordered,  adjudged  and  decreed,  that 
the  appeal  taken  in  this  case  be  dismissed  at  the  costs  of  plaintiffi  and  app^> 
lants. 


NEW  ORLEANS,  MARCH,  1861.  181 


SAiftncL  Stbwart  u  Thomas  B.  Harper. 

CybJecMoos  to  the  nilirg  of  the  Jadge  a  gm  cannot  be  made  on  appeal i,  if  not  made  in  the  Oonrt  belowi 
and  excepted  thereto. 

When  the  debt,  which  the  dafandant  oflfere  in  compensation  of  that  which  the  plaintiff  cbUmB,  is  of  a 
less  amoant  than  the  one  demanded,  compensatirn  only  takes  place  for  that  amount,  and  Jadgmeni 
must  be  given  in  ftiyor  of  the  plaintiff  for  the  surplus  ;  the  defendant  must  pay  the  costs,  unless  he 
shows  that  he  ha«  made  a  real  tender  of  such  overplus,  at  the  time  and  in  the  manner  provided  by 
bw.    C.  P.  860 ;  C.  C.  2208. 

Compensation  is  of  three  khids ;  legal  or  by  operation  of  law ;  compensatioa  by  way  of  exception ; 
and  by  recoovenUoo. 

APPEAL  from  the  District  Court  of  the  Parish  of  St  Tammanv,  Wilson,  J. 
/.  R.  Jones,  for  plaintiff.    A,  Hennen,  for  defendant  and  appellant. 

Land,  J.  This  suit  is  on  a  ptomissory  note  for  $959  80,  subject  to  two  small 
credits  admitted  by  the  plaintiff  in  his  petition. 

The  defendant's  answer  is  a  general  denial  joined  with  the  plea  of  payment  and 
two  separate  reconventional  demands ;  one  for  the  balance  of  an  accoant  after 
allowing  the  plaintiff  credit  for  the  amount  of  the  note  sued  on  ;  and  the  other 
for  damages  for  the  alleged  non-execution  of  an  act  of  sale  of  a  slare  by  the  plain- 
tiff to  the  defendant. 

The  judgment  of  the  lower  court  was  in  fiiTor  of  the  plaintiff  for  the  sum  of 
9138  47  with  interest,  and  the  defendant  has  appealed. 

It  is  oontendrd  'n  this  court  that  the  Judge  a  quo  erred  in  striking  out  a  part 
of  the  answer  of  the  defendant  to  interrogatories  on  facts  and  articles  propounded 
by  the  plaintiff,  which  part  of  the  answers  was  to  the  efifect  that  the  note  in  suit 
had  been  paid  in  full  by  the  defendant 

It  does  not  appear  that  the  defendant  objected  to  the  ruling  of  the  Judge  in 
the  court  below,  and  it  is  too  late  to  make  such  objection  for  the  first  time  on 
appeal  in  this  coart.  If  the  defendant  intended  to  object  to  the  ruling  of  the 
Judge,  ordering  a  jjart  of  the  answers  to  be  stricken  out,  he  should  hare  done  so 
at  the  time  and  made  hid  objection  appear  on  the  face  of  the  record  by  a  bill  of 
exceptions. 

It  is  further  contended  that  the  judgment  is  erroneous  and  must  be  reversed, 
because  it  did  not  pass  expressly  on  the  defendant's  reconventional  demands. 
The  account  pleaded  in  reconvention  was  intended  to  conpensate  the  note,  and 
the  defendant  prayed  for  a  judgment  against  the  plaintiff  for  the  alleged  balance. 
The  District  Judge  considered  the  reconventional  demand  as  a  plea  in  compensa- 
tion,  as  it  had  been  pleaded,  and  after  allowing  the  defendant  all  the  items  of  the 
account  proved,  which  amounted  to  less  than  the  sum  due  on  the  note,  rendered 
judgment  in  favor  of  the  plaintiff  for  the  surplus.    This  was  a  final  disposition  of 
the  claim  in  reconvention  considered  as  a  plea  in  compensation,  and  the  judgment 
was  in  pursuance  of  Article  369  of  the  Code  of  Practice,  which  declares  that 
when  the  debt,  which  the  defendant  offers  in  compensation  of  that  which  the 
plaintiff  claims,  is  of  a  less  amount  than  the  one  demanded,  compensation  only 
takes  place  for  that  amount,  and  judgment  must  be  given  in  favor  of  the  plaintiff 
for  the  surplus.    Compensation  is  of  three  kinds,  legal  or  by  operation  of  law  ; 
compensation  by  way  of  exception  ;  and  by  reconvention  ;  and  a  judgment  for 
the  surplos  in  &vor  of  the  plaint]ff,^hen  his  claim  exceeds  that  of  the  defendant, 
18  an  that  IB  required. 
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Ab  to  the  claim  for  damages  for  not  paflang  the  act  of  sale,  which  was  like- 
wise pleaded  in  reconvention,  it  is  only  necessary  to  obserre,  that  the  defaidant 
discontinned  his  demand  for  the  damages  in  the  court  below,  before  the  case  had 
been  tried  and  the  judgment  had  been  rendered  fh>m  which  he  proeecntes  this 
appeal. 

We  have  discovered  no  error  in  the  judgment  to  the  prejudice  of  the  de- 
fendant. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  affirmed,  with  costs. 
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^  

PoucB  Jury  of  Ascension  v.  John  L.  Manning,  Tutor,  et  al. 

Tbo  proceedings  for  the  expropriation  of  property  of  an  Individoal  for  the  public  ose,  (C.  C.  2006)  are 
sammary  in  their  nataro  :  but  the  statute  does  not  require  that  the  District  Judge  shall  sit  in  vaca- 
tion fbr  hearing  them.  The  article  766  C.  P.  gives  to  the  Court  a  discretion  In  relation  to  the  trial  of 
summary  cases,  with  which  the  appellate  Court  will  not  interfere. 

APPEAL  from  the  District  Court  of  the  Parish  of  Ascension,  Lawes,  J. 
H,  L,  Duffel  and  Messrs.  NichoUs,  for  plaintiff  and  appellant.    C.  A.  John- 
son,  /.  H,  JDsley,  and  Mills  d  LeBkmc  for  defendants. 

Buchanan,  J.  l%e  Police  Jury  of  Ascension,  having  laid  out  a  public  road 
in  said  parish,  applied  to  the  District  Judge  by  petition,  for  the  convocation  of  a 
jury  of  twelve  freeholders,  in  accordance  with  article  26D8  of  the  Civil  Code,  to 
assess  the  damages  which  might  be  sustained  by  the  parties,  over  whose  lands 
the  road  will  pass.  The  District  Judge  made  an  order  upon  the  petition,  direct- 
ing a  special  jury  to  be  convoked  at  the  Court  House  in  Donaldsonville,  within 
eight  days  (the  court  being  then  in  vacation)  and  that  the  proprietors  of  the 
land  to  be  expropriated,  should  be  summoned  to  answer  and  defend  their  rights 
before  the  said  jury. 

John  L,  Manning,  tutor,  one  of  the  defendants  in  this  proceeding,  appeared, 
and  filed  an  exception  to  the  trial  of  the  cause  in  vacation.  The  court  after 
hearing,  sustained  the  exception,  and  ordered  that  no  further  proceedings  be  had 
in  the  premises  until  the  regular  term  of  the  corrt  Plaintiffs  appealed  from  this 
order,  and  an  affidavit  of  the  President  of  the  Police  Jury  is  filed  in  this  conrt, 
that  the  amount  involved  in  this  controversy  is  more  than  three  hundred  dollars  ; 
and  that  the  parish  has  suffered  already,  and  will  hereafter  suffer  more  than  three 
hundred  dollars  by  the  refusal  of  the  Judge  to  try  the  cause  at  the  time  fixed  by 
his  first  order. 

The  proceedings  for  the  expropriation  of  property  of  an  individual  for  the 
public  use,  under  article  2608  of  the  Code,  are  summary  in  their  nature  ;  but  tlie 
statute  does  not  require  in  exjiress  terms  that  the  District  Judge  shall  sit  in  va> 
cation  for  hearing  then^.  The  article  756  of  the  Code  of  Practice  gives  to  tlie 
court  a  discretion  in  relation  to  the  trial  of  summary  cases,  with  which  the  ap- 
pellate court  will  not  interfere. 

Judgment  affirmed,  with  costs. 
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Abat  &  G&N:6Bfts  V.  W.  H.  Habris. 

Where  •  moCioii  ftir  eootinmnee,  aiBdATit  and  bill  of  exception  have  been  loet,  and  the  record  is,  oon- 
seqaently  d«*ettre,  the  caae  will  be  remanded  for  a  new  trial. 


APPEAL  fhvn  the  District  Coart  of  the  Parish  of  Carroll,  Farrar,  J. 
Goodrich  S  DeFranee,  for  plaintiffi.     Wiley  it  Sdby,  for  defendant  and 
appellant 

Duffel,  J.  The  i^pellant  haying,  by  inspection,  found  a  dimination  in  the 
transcript  of  appeal,  which,  from  the  certificate  of  the  derk,  appeared  complete, 
applied,  in  due  form,  for  a  writ  of  certiorari  in  Febmary  1860. 

The  counsels  of  the  appellees  thereapon  admitted  "  that  when  the  cause  was 
called  for  trial  in  the  court  below,  the  defendant  and  appellant  made  a  motion  of 
continoanoe,  supported  by  affidavit,  and  the  said  motion  haying  been  oyerruled 
by  the  court,  the  defendant  took  a  bill  of  exception,  and  that  the  said  motion, 
affidavit  and  bill  of  exertion,  are  not  included  in  the  transcript  on  file,  but  were 
lost  or  mislaid,  as  stated  by  the  derk  of  the  court  bdow,  in  his  certificate  of  the 
9th  February  1860." 

The  derk  of  the  District  Oourt  certified  again,  on  the  2nd  of  February  1861, 
that  he  has  been  unable,  notwithstanding  diligent  searches,  to  find  the  missing 
documents. 

Upon  the  above  Ikcts,  and  the  parties  not  having  agreed  to  a  statement  of 
facts,  we  cannot  say  that  the  appellaat  was  guilty  of  any  laches.  The  cause 
must  therefore  be  remanded  for  a  new  trial  Evin  v.  Murphy  dt  al.,  11  B.  477  ; 
Lyon  y.  Andrew.  5  An.  602  ;  Barrow  v.  Landry  12  An.  83. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  of  the  lower  court  be 
reversed,  that  the  cause  be  remanded  for  a  new  trial,  and  that  the  appdlees  pay 
the  costs  of  the  appeal. 


The  State  ox  Louisiana  v.  John  Karn. 

An  intfiotinetit  oonclodiDg  **  contrary  to  the  form  of  the  atatate  In  such  casea  made  and  proTided  " 
moat  be  intended  to  mean  the  ataUite  or  the  SUUe  pf  XoHiciasia.  Tbe  criminal  statctea  of  no  other 
goremment  are  cognisable,  properly  apealcing,  by  oar  ooorta. 

An  error  in  spelling  the  word  "  foreman  "  "/ottrsMM  "  is  not  Importar  t,  as  the  pronanciation  of  the 
same  is  not  thereby  changed— .JUoii  mhoiw. 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Felidana,  JTcFm,  J. 
W,  /.  Hamilton  and  D,  B.  Sanford,  for  appellant.     W.  S.  Vaughan,  Dis- 
trict Attorney,  for  the  State. 

Mb&bick,  C.  J.    The  defendant  having  been  tried  and  convicted  of  the  offence 

of  selling  spirituous  and  intoxicating  liquor  to  a  shtve  without  the  written  consent 

of  the  owner,  appeals  from  the  judgment  imposing  a  fine  of  $301,  and  one  month's 

imprisonment 

The  bill  of  exception  to  the  refusal  of  the  Judge  to  continue  the  cause  on  ao- 
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stAn         ooont  of  the  abaeDoe  of  a  witness,  cannot  be  examined  by  us,  as  it  rests  opon  a 
KAur.         fact  found  by  the  District  Jadge  against  the  accnsed. 

The  indictment  charges  that  the  defendant  on  Ac,  at  &c, "  a  certain  quantity 
of  spirituous  and  intoxicating  liquor  did  sell  to  a  certain  slave  named  Benj 
without  having  any  written  permission  from  the  owner  or  employer  of  said  slave 
for  BO  doing,  oontraiy  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  in  contempt  of  the  authority  of  the  State,  and  against  the  peace  and  dignity 
of  the  same."    • 

The  indorsement  of  the  finding  of  the  Qrand  Jury  is  as  follows :  **  A  true  bill, 
Richard  Draher,founnan,** 

The  appellant  makes  through  counsel  the  following  points,  viz : 

Ist.  The  indictment  is  defective  because  it  does  not  conclude  against  the 
statute  of  the  State  of  Louisiana,  and  because  the  oflfence  is  not  charged  in  the 
words  of  the  statute  (viz.)  that  said  spirituous  liquor  was  sold  "  without  the  consent 
in  ufriting  of  the  owner,"  &c. 

2d.  The  Act  of  19th  March  1857,  entitled,  **  An  Act  to  prevent  the  buying 
from,  selling  or  giving  to  shives  without  the  consent  in  writing  of  their  owner  or 
employer,"  is  unconstitutional  in  this :  It  has  more  than  one. object,  and  the  dif- 
ferent objects  are  not  embraced  in  the  title ;  it  defines  the  offbice ;  it  denonnoes 
the  penalty ;  it  disposes  of  the  fine ;  it  prescribes  the  form  of  the  indictment ;  it 
establishes  a  new  rule  of  evidence ;  it  declares  what  proof  shall  be  sufficient,  and 
^         what  shall  be  a  valid  plea. 

3d.  The  bill  of  exception  shows  that  the  State  failed  to  show  that  the  seUing 
charged  in  the  indictment  was  done  without  the  consent  in  writing  of  the  owner, 
overseer  or  employer  of  said  slave. 

I.  The  indictment  appears  to  us  to  be  sufficient  The  conclusion  "  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided  "  must  be  intended  to 
mean  the  statute  of  the  State  of  Louisiana.  The  criminal  statutes  of  no  other 
government  are  c(^nizable,  properly  speaking,  by  our  courts. 

The  term  *'  without  the  written  permission  of  the  owner,"  &c,  seems  to  us  to 
be  synonymous  with  the  term  "  without  the  consent  in  writing  of  the  owner," 
&c.  The  owner  could  not  give  his  written  permission,  without  giving  his 
consent  in  writing,  neither  could  he  give  his  consent  in  writing  without  giving 
his  written  permission.  The  terms  appear  to  be  convertible  in  relation  to  the 
subject  matter,  and  we  think  the  ofifence  is  sufficiently  charged  under  the  statute. 
See  1  Ohitty,  Grim.  Law,  281.  State  v.  Smith,  5  An.  341 ;  State  v.  Hood,  6  An. 
180.  The  error  in  spelling  the  word  foreman  is  not  important,  as  the  pronuncia- 
tion of  the  same  is  not  thereby  changed. 

U.  On  the  question  of  the  constitutionality  of  the  act  of  the  19th  March 
1857,  we  have  to  say  that  the  object  of  the  act  is  to  prevent  the  dealing  or  traf- 
Acting  with  slaves  without  the  consent  of  the  owner  or  employer  in  writing.  All 
the  different  sections  of  the  statute  tend  to  the  same  end,  and  hence  the  geoeral 
scope  of  the  various  enactments  is  embraced  in  the  title.  Under  the  authority 
of  the  case  of  the  Slate  v.  Henry,  a  slave,  15  An.  297,  we  cannot  say  that  the  act 
in  question  is  unconstitutional. 

Counsel  ask  whether  the  disposition  of  the  fine,  or  the  holding  A  responsible 
for  the  misdemeanors  of  B,  have  the  effect  of  preventing  the  trafficking  with 
slaves  7  We  can  answer  that  it  seems  to  us  that  these  provisions  were  intended 
by  the  Legislature  to  have  that  effect.  One  half  of  the  fine  is  given  to  the  in- 
former to  induce  vigilance  in  the  prosecution  of  this  dangerous  class  of  (^fences. 
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If  the  owner  is  made  responsible  for  the  act  of  his  employee,  it  is  to  make  him  Staw 
careful  in  the  selection  of  his  agents,  and  watchful  to  prevent  a  violation  of  the  Kjm 
law. 

III.  We  concur  with  our. learned  brother  of  the  District  Bench  that  the 
statute  imposes  upon  the  defendant  the  burden  of  showing  that  he  had  the  owner's 
consent  in  writing. 

It  was  enough  for  the  State  to  prove  that  the  defendant  sold  the  spirituous 
liquor  to  the  slave.  This  proof  made  out  a  case  prima  facie  against  the  defend- 
ant, and  it  was  for  him  to  rebut  the  presumption  arising  from  the  facts  by  the 
proJluction  of  the  consent  in  writing  of  the  owner  or  employer,  or  the  proof  of 
its  loss. 

Judgment  affirmed. 


The  State,  on  the  relation  of  Joseph  G.  Logan  praying  for  a  manda- 
mus V.  The  Third  District  Court  of  New  Orleans. 

A  mandamus  will  not  lie  against  a  Jadge  a  quo  to  compel  him  to  allow  an  appeal  on  a  Judgment 
refofling  a  maitdamus  to  compel  a  Justice  or  the  Peace  to  issue  a  commission  to  take  testimony. 
Hie  remedy  is  by  appeal  to  the  District  Court,  and  ultimately  to  this  Court,  when  the  amount  gives 
such  appellate  Jurisdiction. 

When  a  Court  usurps  Jurisdiction  the  proper  remedy  is  by  the  writ  of  prohibition. 

ON  the  relation  of  Joseph  G.  Logan,  praying  for  a  mandamus. 
B.  Egan  and  L.  M.  Day,  for  relator. 
Merrick,  G.  J.  The  petition  avers  that  suit  was  brought  against  the  relator 
in  the  Court  of  the  Fourth  Justice  of  the  Peace  of  this  City,  for  the  possession  of 
the  second,  third  and  fourth  stories  of  the  store  No.  57|  St.  Charles  street,  which 
the  relator  had  leased  from  Schmidt  &  Co.,  in  liquidation,  for  31,000  per  annum ; 
that  A.  Richard,  one  of  the  former  members  of  said  firm,  alleged  himself  in  the 
petition  to  be  acting  under  and  by  virtue  of  a  power  of  attorney  from  the  partner 
Wm,  Schmidt  in  bringing  the  suit  to  eject  the  relator ;  that  immediately  after  said 
suit  had  been  brought,  and  before  a  judgment  by  default  had  been  taken,  relator 
filed  an  exception  to  said  suit  on  the  ground  that  the  Justice  of  the  Peace  had  no 
jurisdiction,  and  the  petition  set  forth  no  cause  of  action ;  that  A,  Richard  had 
no  authority  to  bring  the  suit ;  that  relator,  having  filed  interrogatories,  applied 
for  a  commission  to  take  the  testimony  of  Wm.  Schmidt  to  establish  his  defence, 
which  was  refused  him  by  said  Justice  of  the  Peace ;  that  relator  then  applied  by 
petition  to  the  Hon.  Third  District  Court  for  a  mandamus  to  compel  the  Justice 
of  the  Peace  to  grant  the  request ;  that  the  Third  District  Court  dismissed  rela- 
tor's petition,  the  judgment  being  signed  on  the  13th  day  of  December,  1860 ; 
that  relator  applied  for  and  obtained  a  suspensive  appeal  to'  this  Court,  returna- 
ble on  the  second  Monday  of  January,  1861,  on  condition  of  giving  bond  in  the 
sum  of  $100;  and  that  the  next  day,  viz.,  the  14th  day  of  December,  the  Third 
District  Court,  without  any  motion  or  previous  notice,  rescinded  the  order  rrant- 
ing  the  appeal.  He  prays  for  a  peremptory  mandamus,  commanding:  the  District 
Judge  to  annul  the  last  mentioned  order,  and  grant  relator  an  appeal  from  the 
said  decree  dismissing  the  petition. 

24 
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I/WAH  xhe  District  Judge  has  answered  the  rule  nisi  issaed  on  the  application  of  re- 

3d.  Disr.  CouBT.  lator. 

The  amount  in  controversy  before  the  Third  Justice  of  the  Peace  being  a  con- 
tract of  lease  involving  oyer  three  hundred  dollars,  is  within  the  final  appellate 
jurisdiction  of  this  Court,  and  this  Court  would  not  be  deprived  of  ultimate  ap- 
pellate jurisdiction  under  the  Constitution,  in  the  event  of  an  appeal  in  the  first 
instance  to  the  Third  District  Court  of  New  Orleans. 

But  the  present  proceeding,  whether  considered  in  reference  to  the  matter  be- 
fore the  District  Court,  or  this  Court,  is  not  by  way  of  appeal,  but  a  mandatnus. 
Now  it  is  well  settled  that  appellate  courts  will  issue  the  writ  of  mandamus  only 
in  aid  of  their  appellate  jurisdiction,  and  will  not  try  in  this  manner  questions 
which  may  be  examined  on  appeal. 

It  appears,  that  the  Justice  of  the  Peace  had  jurisdiction  of  the  cause,  for  the 

complaint  made  before  the  District  Court  was  not  that  the  Justice  of  the  Peace 

•     was  usurping  jurisdiction,  which,  in  a  proper  case,  would  have  authorized  the 

writ  of  prohibition  ;  but  it  was  that  he  had  refused  to  issue  a  commission  to  take 

the  testimony  of  a  witness.    Phillips's  Dig.  p.  288,  sec  71 ;  p.  304,  sec.  24. 

The  object  of  the  application  was  not  therefore  in  aid  of  the  appellate  jurisdic- 
tion of  the  District  Court  nor  of  this  Court,  but  to  revise  an  interlocutory  order 
of  the  Justice  of  the  Peace  before  he  had  finally  decided  the  cause.  It  has  been 
settled  by  repeated  decisions  that  the  appellate  tribunal,  as  just  intimated,  is 
without  power  to  revise  the  orders  of  the  inferior  court  except  by  appeal,  and  that 
the  determination  of  every  case  must  be  left,  in  the  first  instance,  to  the  decision 
of  the  magistrate  seised  of  original  jurisdiction,  and  he  must  deeide  according  to 
his  own  convictions  of  right  and  justice  in  whatever  judgment  he  shall  pronounce 
in  a  cause  of  which  he  has  jurisdiction.  If  he  errs,  we  repeat,  the  remedy  is  by 
appeal 

Inasmuch  as  the  order  applied  for  in  the  District  Court  was  not  necessary  to 
its  appellate  jurisdiction,  and  no  complaint  was  there  made  that  the  magistrate 
was  exceeding  the  jurisdiction  granted  him  by  law ;  and  inasmuch  as  the  order  of 
the  District  Judge  did  not  work  any  injury  to  the  relator,  whose  right  of  appeal 
was  still  in  reserve,  we  are  of  the  opinion  that  no  appeal  lies  from  suoh  order  of 
the  District  Court  to  this  Court  This  case, 'it  will  be  perceived,  diffsrs  from  the 
ca^  of  The  State  on  the  relation  of  Rutherford  v.  The  Third  Justice  qf  the  Peoice 
of  New  Orleans^  lately  decided  by  us. 

It  is,  therefore,  ordered,  that  the  rule  granted  in  this  case  be  discharged*  at  the 
costs  of  the  reUtor. 


John  R.  Hollkt  v,  Euclid  Borland. 

In  a  auit  on  a  quantum  meruit  Uio  lowest  sum,  that  (he  evidence  vritt  justly,  does  not  neceoarily  mean 
the  lowest  that  has  been  mentioood  by  any  of  the  witneesee.  It  is  the  evidence,  taken  as  a  whole, 
which  is  sobmitted  to  the  oonaideratkm  of  (he  Jadge. 

APPEAL  from  the  District  Court  of  the  Parish  of  Plaquemines,  Foulhouze,  J. 
/.  B,  Grayson,  for  plaintiff  and  appellee.    George  L,  Bright,  for  appellant. 
Buchanan,  J.     Plaintiff  sues  for  a  year's  wages  as  overseer  of  the  plantation 
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of  defendant.    He  alleges  that  he  was  hired  for  a  year,  and  was  discharged  at  the        Houkt 
end  of  nine  months,  withoiit  cause.  Boklajto. 

He  claims  fifteen  hundred  dollars  as  quantum  meruit.  Defendant  denies  that 
he  hied  plaintiff  by  the  year;  and  that  he  discharged  plaintiff  without  cause; 
alleges  that  he  h^s  paid  plaintiff  two  hundred  and  seventy  dollars  on  account ;  and 
claims  for  feeding  an  extra  horse  for  plaintiff  nine  months,  at  fifteen  dollars  per 
month.  ^ 

Plaintiff  has  not  proved  any  contract  for  the  hire  of  his  services  by  the  year. 
A  letter  of  plaintiff  given  in  evidence  negatives  such  an  agreement. 

The  value  of  plaintiff's  services  is  differently  estimated  by  the  witesses — from 
five  hundred  to  fifteen  hundred  dollars  per  annum. 

The  District  Judge  has  allowed  at  the  rate  of  one  thousand  dollars  per  annum 
for  the  time  (nine  months)  that  plaintiff  actually  served.  He  allows  the  payments 
on  account,  as  proved ;  and  disallows  the  keeping  of  the  horse.  Defendant  ap- 
peals ;  and  appellee  prays  an  amendment  of  the  judgment. 

In  this  Court,  the  defendant  and  appellant  relies  mainly  upon  the  decision  in 
Garcia  v.  -Garcia j  7  An.  525,  in  which  the  Court  said  :  '*  When  the  overseer  does 
not  take  the  ordinary  course  of  engaging  for  a  fixed  salary,  we  think  courts 
should  reduce  the  claim  to  the  lowest  sum  which  the  evidence  will  justify." 

We  find,  on  consulting  the  reasons  for  judgment  of  the  District  Judge,  that  he 
adopts  the  doctrine  of  the  case  of  Garcia  v.  Garcia  as  the  rule  of  his  decision  in 
the  present  case.  And  we  cannot  say  that  he  has  erred.  The  lowest  sum  that 
the  evidence  will  justify,  does  not  necessarily  mean  the  lowest  sum  that  has  been 
mentioned  by  any  of  the  witnesses.  It  is  the  evidence  taken  as  a  whole,  which 
Is  submitted  to  the  consideration  of  the  Judge.  And,  without  going  into  details, 
as  the  District  Judge  has  done,  we  remark  that  the  conclusion  at  which  he  has 
arrived,  appears  to  us  justified  by  the  premises.  On  the  other  questions  of  law 
and  of  fact  in  the  cause,  we  also  agree  with  the  District  Judge. 

Judgment  affirmed,  with  costs. 


Mrs.  M.  E.  Boissac  v.  R.  C.  Downs. 

Ono  who  Baeumcfl  to  pay  a  mortgage  debt  by  notarial  act  ia  out,  proiicrly  Biieaking,  a  third  puascssor 

who  can  diflcfanrgd  himaeir  by  abaDdoaing  the  property. 
A  fcacK  mortgage  esiBta  withoilt  any  record  in  the  office  of  the  Reglatcr  of  Mortgagefi,  ami  it  binds  the 

real  property  of  the  tutor  in  every  parish  in  the  State. 

APP£AL  from  the  District  Court  of  the  Parish  of  Iberville,  Avery,  J. 
Edward  PkiUip9,  for  plaintiff.    A.  T.  Steele,  for  defendant  and  appellant. 

Merrick,  C.  J.     The  present  is  an  appeal  from  an  order  of  seizure  and  sale. 

On  the  24th  day  of  July,  1856,  the  plaintiff,  Mrs,  M,  E.  Boissac  (now  Mrs, 
Kirhe)  sold  a  tract  of  land  in  the  Parish  of  Iberville  to  Andrew  J,  Johns  for 
the  sum  of  $12,000,  with  eight  per  cent,  interest,  payable  in  all  the  month  of 
March,  1858,  with  this  proviso :  ^  which  note  is  not  to  be  paid  at  maturity  unless 
the  tacit  mortgage  mentioned  in  the  act  of  sale  and  mortgage  be  canceled,  and  to 
be  paid  after  maturity  on  the  canceling  of  said  mortgage."  A  mortgage  was  re- 
served in  the  act  of  sale  in  authentic  form  to  secure  the  price. 

On  the  loth  day  of  August,  1857,  Andrew  J,  Joiins  sold  by  notarial  act  the 
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BoDBAo  same  property  to  the  defendant,  R.  C.  Downs,  and  E,  W,  RobertsoUf  and  they  as- 
D0W.X8.  sumed  to  pay  in  certain  proportions  the  debt  due  by  Johns  to  the  plaintiff.  On 
the  3d  of  December,  1859,  Robertson  also,  by  notarial  act,  sold  to  the  defendant, 
R.  C,  DoumSy  his  interest  in  the  tract  of  land,  and  Downs,  in  the  same  act,  as- 
sumed the  payment  of  the  residue  of  the  debt  to  plaintiff. 

The  note  given  by  J(Ans  to  the  plaintiff,  and  thus  assuidtd  by  defendant,  was 
protested  on  the  3d  of  April,  1858. 

A  decree  canceling  the  judicial  mortgage  was  rendered  on  the  2lBt  day  of 
April,  1859,  by  the  District  Court  in  the  Parish  of  Avoyelles,  but  it  does  not  ap- 
pear that  the  decree  was  produced  to  the  Recorder  of  Mortgages  in  Iberville,  and 
the  formal  entry  made  on  the  mortgage  records  of  that  Parish  to  that  effect. 

The  documents  produced  before  the  District  Judge  who  granted  the  order  of 
seizure  and  sale,  were  the  three  notarial  acts  above  referred  to :  the  protest  of  the 
note  ;  the  certified  copy  of  petition  for  the  cancellation  of  the  tacit  mortgage ;  and 
the  decree  rendered  by  the  Judge  of  the  Thirteenth  Judicial  District ;  and  also 
an  act  of  sale  by  Downs  to  Joseph  D,  Hamilton,  of  a  part  of  the  tract  of  land. 
The  order  of  seizure  and  sale  issued  for  the  portion  of  the  property  remaining  in 
Downs's  possession. 

The  appellant  has  made  various  assignments  of  error,  but  we  shall  notice  only 
those  on  which  he  relies  in  argument  and  in  his  brief  for  a  reversal  of  the  decree 
in  the  lower  Court. 

He  contends  that  this  suit  is  against  a  third  possessor,  and  therefore  the  thirty 
days'  demand  and  the  ten  days'  previous  notice  ought  to  have  been  given  as  re- 
quired by  the  decision  in  the  case  of  Gentis  v.  Blasco.  15  An.  104.  This  case  dif- 
fers from  the  case  cited  in  this,  that  Downs,  by  notarial  act  promised  to  pay  this 
very  debt.  It  is  therefore  his  debt,  and  he  is  not,  properly  speaking,  a  third  pos- 
sessor, who  can  discharge  himself  by  abandoning  the  property.  See  Duncan  v. 
Elam,  1  Rob.  135. 

It  is  objected  that  the  judicial  mortgage  has  not  been  canceled ;  that  it  has  not 
been  shown  that  the  proper  parties  were  before  the  Court  when  the  decree  was 
rendered,  and  there  is  no  proof  that  any  special  mortgage  was  executed ;  and  it  does 
not  appear  that  the  mortgage  was  actually  canceled  on  the  mortgage  records. 

To  this  it  is  a  sufficient  reply  to  state,  that  the  plaintiff  was  only  bound  to  pro- 
duce before  the  District  Court,  in  order  to  obtain  the  order  of  seizure  and  sale, 
evidence  which  made  a  prima  facie  case,  llie  decree  of  the  proper  tribunal  can- 
celing the  tacit  mortgage,  must  be  presumed  to  have  been  rendered  upon  the  pro- 
duction of  the  proces- verbal  of  the  family  meeting  and  other  proceedings  therein 
recited,  and  that  those  proceedings  were  regular,  and  that  the  District  Judge  did 
his  duty.  If  the  fact  were  otherwise,  the  remedy  of  the  appellant  was  by  injunc- 
tion. 

A  tacit  mortgage  exists  without  any  record  in  the  office  of  the  Register  of 
Mortgages ;  and  it  binds  the  real  property  and  slaves  of  the  tutor,  in  every  Parish 
in  the  State.  It  is  therefore  properly  canceled,  when  the  judge  of  the  domicil  has 
decreed  its  cancellation.  As  it  does  not  appear  upon  the  mortgage  records,  ex- 
cept where  the  tutor's  bond  is  recorded,  so  also  it  requires  no  special  entry  on  the 
records  to  evidence  the  fact  that  it  is  canceled. 

The  appellee  has  by  answer  prayed  that  damages  be  allowed  the  plaintiff  as  for 
a  frivolous  appeal.    We  do  not  think  they  should  be  allowed. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  Court,  that  the  judgment 
of  the  lower  Court  be  affirmed,  and  that  the  defendant  pay  the  costs  of  the  appeal. 


J 
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Emile  0.  Webre  u  Raymond  P.  Gaillabd.  l^    ^ 


Where  the  Incompetency *aDd  negligence  of  an  overseer  is  pot  aX  issue  In  the  pleadings  on  a  suit  for 
wages,  evidMioe  must  be  admitted  to  establish  that  tact. 

APPEAL  from  the  District  Coart  of  the  Parish  of  Lafourche,  Roman,  J. 
Busk,  Beatty  dk  Attain,  for  plaintiff.    Harang  dt  Pochi,  for  defeDdant  and 
appellant. 

Buchanan,  J.  This  is  a  suit  for  the  wages  of  the  overseer  on  a  sugar  planta- 
tion. Plaintiff  remained  in  defendant's  service  about  thirteen  months.  He  claims 
for  two  years'  salary,  on  the  ground  that  he  was  discharged  without  cause,  after 
the  commencement  of  the  second  year.  Defendant  denies  that  he  employed  plain- 
tiff by  the  year ;  and  if  he  did,  pleads  that  he  had  good  cause  for  discharging 
him,  to  wit,  incompetency  and  negligence.  The  cause  was  tried  by  a  jury,  who 
found  for  plaintiff;  and  defendant  appeals. 

On  the  trial,  defendant  offered  witnesses  to  prove  the  manner  in  which  the 
planting  on  his  plantation  had  been  conducted ;  but  plaintiff  having  objected  to 
such  evidence,  as  inadmissible  under  the  pleadings,  the  Court  sustained  the  ob- 
jection, and  a  bill  of  exceptions  was  reserved. 

Defendant  refers  us  to  the  eighth  paragraph  of  his  answer,  which  reads  as  fol- 
lows :  "  That  after  the  rolling  of  1859  was  over,  and  the  planting  commenced,  de- 
fendant did  discover  that  the  said  Webre  was  altogether  incompetent  to  take  care 
of  his,  respondent's  plantation,  and  oversee  and  manage  the  same  in  a  proper  and 
skillfal  and  trustworthy  manner,"  &c. 

This  appears  in  the  answer,  as  one  of  the  specifications  of  incompetency  and 
negligence,  alleged  as  constituting  good  and  sufficient  causes  of  pkintiff 's  dis- 
charge. And  we  feel  constrained  to  view  the  ruling  of  the  District  Judge  as  er- 
roneous on  this  point.  The  averment  is,  that  plaintiff  was  incompetent  to  take 
care  of  the  plantation  and  to  oversee  and  manage  the  same ;  and  that  such  incom- 
petency was  discovered  after  the  planting  of  the  crop  had  commenced. 

The  evidence  offered  to  sustain  this  averment  was,  evidence  of  the  manner  in 
which  the  pianiing  iffos  conducted.  If,  as  we  do  not  understand  to  be  disputed  in 
argument,  and  as  the  answer  substantially  avers,  it  is  the  duty  of  the  overseer  of 
a  plantation  to  conduct  and  superintend  the  planting  of  the  crop,  it  seems  that 
evidence  of  the  manner  in  which  the  planting  was  conducted,  would  have  a  direct 
bearing  npoo  the  issue  here  presented. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed  and  annulled,  and  that  this  cause  be  remanded  for  further  proceedings 
according  to  law ;  and  that  appellee  pay  costs  of  this  appeal. 
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George  W.  Smith  v,  Hezekiah  R.  Habrbll. 

The  tkist  tbai  a  parly  in  an  original  a'^oa  against  tin  signers  of  a  promissory  note  in  wtiich  a  Judg 
ment  of  non-suit  had  1>oen  rendered,  had  fined  them  oil  as  makers,  does  not  estop  him  in  a  sutoe- 
quont  action  against  one  of  them  flrom  alleging  that  be  had  signed  as  surety  on  the  note  for  the 
others. 

Whore  a  party  by  his  .original  petition  claims  Judgment  in  tolido  against  several  makers  of  a  promis- 
sory note  which  in  its  form  is  merely  a  Joint  obligation,  may  by  an  amendmen'  allege  that  (me  of 
the  signers  intended  to  biq^  himself  as  surety  at  the  time  of  affixing  his  signature. 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Feliciana,  MeVea,  J. 
Etiqua  dfe  Kilboume,  for  plaintiff.    P.  Pond,  for  defendant  and  appellant. 

BucHAKAK,  J.     Plaintiff  snes  defendant  upon  the  following  note  : 

"  AMite  County,  July  Ist,  1856. 

'*  $1260  33.  Twelve  months  after  date,  for  yalue  received,  we  promise  to  pay 
G.  W.  Smith,  or  order,  twelve  hundred  and  sixty  dollars  and  thirty-three  eents. 
with  eight  per  cent,  interest  from  date  until  paid. 

"  MUh,  Clevdand  iSt  Co. 
*'H.  R.  Harrdt:' 

The!petition  alleges  that  defendant  signed  the  note  as  surety  for  the  other  sign- 
ers,  MillSf  Cleveland  4t  Co,,  and  that  he  is  therefore  bound  to  plaintiff  m  eolido 
for  its  payment.  - 

Plaintiff  had  judgment ;  and  defendant  presents  the  ease  to  us,  by  appeal,  upon 
the  single  point  made  by  a  peremptory  exception  filed  by  him  in  the  Court  b^ 
low,  "  that  plaintiff  is  estopped  by  the  allegations  of  bis  former  oHginal  petition 
in  the  suit  of  G,  W.  Smith  v.  Hawkins  et  al,  from  alleging  in  his  present  Suit  that 
this  defendant  is  bound  as  security  on  the  note  sued  on." 

It  appears  from  the  evidence  that  plaintiff  had  previously  sued  defendant  and 
another  party,  upon  this  same  note,  in  another  action,  which  terminated  by  a  non- 
sfut  In  the  petition  filed  in  that  action,  plaintiff  did  not  specially  allege,  as  be 
bits  do^e  in  the  present  case,  that  defendant  signed  the  note  as  surety  of  the  other 
signer  ;JiMt'simply  declared  upon  the  note  as  signed  by  defendant  and  Miih, 
C^l^nd  (ft  Co, ;  and  dde  by  the  signers  insolido. 

Thefi6  i^egations  of  the  petition  in  the  first  suit  are  not  a  bar  of  the  present 
den&ndv ,  That  suit  is  at  an  end,  by  a  judgment  (nonsuit)  whidi  left  the  parties 
in  the  same  relative  position  in  which  they  were  before  it  was  instituted.  But 
supposing  even  that  the  present  petition  was  before  us  in  the  form  of  an  amend- 
ment of  the  first  petition,  and  in  the  same  suit,  it  would  present  no  such  inconsis- 
tency of  pleading  as  would  exclude  it.  The  first  petition  claimed  judgment  in 
solido  against  several  makers  of  a  note,  which  in  its  form  was  merdy  a  joint  obli- 
gation. But  the  amendment  would  have  come  in  aid  of  the  relief  sought  in  the 
original  petition  (to  wit,  a  judgment  in  solido  against  Harrell)  by  pleading  an  io- 
tention  to  that  effect,  on  the  part  of  Harrell,  at  the  time  of  affixing  his  signature. 
Indeed,  the  counsel  of  the  defendant  admits  in  his  argument  before  this  Court, 
that  a  party,  whose  name  appears  as  a  maker,  may  be  sued  as  a  surety,  and  that 
plaintiff  may  explain  the  face  of  the  note  by  parol  proof  to  show  that  the  partj 
who  is  prima  facie  a  maker,  is  in  reality  a  surety. 

Judgment  affirmed,  with  costs. 
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PSTER  AlEXANDKB  U  ScHOOL  DIRECTORS  OF  9th  ScHOOL  DISTRICT. 

All  agreements  relative  lo  peraaoal  property,  and  all  contracts  fbr  the  payment  of  money,  wbere  the 
Talae  does  Eoi  exceed  $500,  which  are  not  reduced  to  writing,  may  he  provod  by  any  com- 
petent evidonce ;  sach  oontracis  or  agreements  ahore  tSOO  in  ralne,  mast  be  {Ntnred  at  least  by  one 
credible  witness,  and  other  corroborating  circumstances.    C.  C  2267 . 

APPEAL  from  the  District  Goart  of  the  Parish  of  Madison,  Farrar,  J. 
T.  P.  Fanrar,  for  p]aiDtiff  and  i^pellant.     Short  <ft  Parhiamt  for  defend- 

SBtS. 

YooBHiKS,  J.  The  plaintiff's  claim  is  on  a  quantum  meruit  for  professional 
services  rendered  in  the  cases  of  Wm.  Bright  v.  Scfiool  Directors,  kc»,  and  of 
Sthocit  Directorst  ^.,  v.  N,  />.  Coleman. 

This  demand  is  resisted  on  the  groand,  as  all^^,  that  there  was  a  contract  be- 
tween the  parties,  and  that  the  amount  stipulated  has  been  paid. 

This  defence  is  supported  by  the  testimony  of  a  single  witness,  uncorroborated ; 
and  the  amount  in  question  exceeds  the  sum  of  five  hundred  dollars.  G.  G.  2257. 
So  fiur  from  there  being  corroborating  circumstances,  the  reverse  is  the  case :  upon 
the  face  of  the  draft,  to  which  our  attention  is  called,  it  appears  that  the  amount 
m  question  was  paid  for  services  rendered  in  the  case  of  W.  H,  Bright  v.  School 
Directors,  dc    The  defence  has,  therefore,  proven  to'be  a  failure. 

The  question  is  now  narrowed  down  to  fixing  the  value  of  the  services  in  the 
other  case,  that  is,  Sehod  Directors,  iftc,  v.  N.  D,  Coleman,  The  proof  will  jus- 
tify an  award  for  the  sum  of  five  hundred  dollars. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Gourt  b 
avoided  and  reversed,  and  that  the  plaintiff  do  have  judgment  against  th 
ants  in  the  sum  of  five  hundred  dollars,  with  legal  interest  from  the  si^^i^cbilii  (fty 
of  November,  A.  P.  eighteen  hundred  and  fifty-eight,  with  costs  i^'both'Oourts. 
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Mr.  &  Mrs.  Francis  Alleman  v.  Mr.  &  Mrs.  Jean  Bergeron. 

An  administrator  to  a  succession  will  not  be  appointed  wbon  there  is  no  absolute  necessity  for  it. 

APPEAXi  from  the  District  Gourt  of  the  Parish  of  Ascension,  Laites,  J. 
J,  H.  Sldey,  for  plaintiff.   X.  D.  d  F,  J.  NichoUs,  for  defendants  and  appel 

laots. 
Mssrick^  C.  J.     The  controversy  in  this  case  arises  out  of  an  opposition  made 

by  the  plaiotiflb  to  the  chiim  of  defendants  for  letters  of  administration  upon  the 
succession,  of  Mrs*  Joseph  Hidalgo,  deceased. 

It  appears  that  the  deceased  died  leaving  a  number  of  heirs  and  a  husband  sur- 
viving. It  does  not  appear  that  there  were  any  debts  due  by  her.  The  property 
of  the  saccession  was  sold  to  efiect  a  partition,  and  with  the  exception  of  a  small 
portion,  was  bought  by  the  heirs  and- surviving  husband.  Since  then  Joseph  Hi- 
dalgo has  died  and  his  property  was  sold,  the  plaintiff,  Mieman,  having  been  ap- 
pointed administrator.    The  heirs  of  both  successions  are  the  same. 
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AuxMAN.  After  the  sale  of  the  property  of  Mrs.  Hidalgo's  succession  had  been  made  to 

BsBOKBoir.  effect  a  partition,  the  defendant,  Bergeron  and  his  wife,  as  heir,  applied  for  letters 
of  administration  npon  her  saccession.  It  was  opposed  on  the  grounds,  that  a 
partition  of  the  property  had  been  decreed,  and  the  property  sold  accordingly  ; 
that  there  were  no  debts  or  charges,  and  an  administration  would  entail  an  unne- 
cessary and  useless  expense,  and  that  the  opponents  had  a  better  right  to  letters 
of  administration  than  the  applicants. 

The  Judge  being  of  the  opinion  that  letters  of  administration  were  unnecessary, 
sustained  the  opposition  ;  and  Bergeron  and  wife  appeal. 

The  necessity  of  the  appointment  is  argued  from  the  fact  that  some  of  the  heirs 
reside  in  remote  parishes  and  have  only  a  small  interest  in  the  estate,  and  that  it 
is  inconvenient  to  procure  their  presence  at  the  partition.  It  is  difficult  to  per- 
ceive in  what  manner  the  appointment  of  an  administrator  would  facilitate  the 
partition  in  this  particular.  An  administrator  cannot  properly  make  a  partition 
for  the  heirs  in  his  account,  and  where  property  is  sold  to  effect  a  partition,  the  heir 
who  is  a  purQhaser  cannot  be  compelled  to  pay  the  purchase  money  until  a  liqui- 
dation is  had,  by  which  it  is  ascertained  what  balance  there  is  against  him.  G. 
C.  2603. 1265  ;  Succession  of  Carraby,  3  Rob.  352  ;  Succession  of  Harrdl,  14 
An.  337.  We  therefore  concur  with  the  District  Court  in  the  conclusion,  that 
there  was  no  necessity  for  the  appointment  of  an  administrator,  and  the  applica- 
tion was  properly  rejected. 

Judgment  affirmed. 
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Mrs.  F.  Periujat  u  A.  Fernandez. 


el 22        ^  The  riglit  of  deciding  into  ibe  safflciency  of  the  surety  on  an  appeal  bond,  and  of  deciding  wbethcr 

the  appeal  shall  be  suspensive  or  devolutive,  is  exclusively  within  the  province  <rf'  the  couri  from 
which  the'  appeal  is  taken. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
E.  Bermudezt  for  plaintiff.    E.  FiUetU,  for  defendant  and  appellant. 

On  a  motion  to  dismiss  the  appeal  as  suspensive  : 

Buchanan,  J.  This  motion  is  founded  upon  the  insufficiency  of  the  amount  of 
the  bond  for  a  suspensive  appeal. 

Its  amount  was  fixed  by  the  order  of  the  Court  below.  It  is  therefore  good  for 
a  devolutive,  even  if  not  for  a  suspensive,  appeal ;  on  which  last  point  we  do  not 
express  an  opinion. 

It  is  not  the  practice  of  this  Court  to  decree  a  qualified  dismissal  of  an  appeal, 
such  as  this  rule  calls  for.  Such  a  decree  would  be  tantamount  to  an  order  that 
execution  issue,  notwithstanding  and  pending  the  appeal.  It  is  well  settled,  that 
an  application  for  an  order  of  that  sort  must  be  addressed  to  the  Court  which  has 
rendered  the  judgment,  and  not  to  the  appellate  Court.    2  Robinson.  551. 

Indeed  the  rule  states,  and  the  record  shows  that  an  application  for  exectitioo 
by  rule  to  show  cause  was  made  to  the  Court  below,  after  this  appeal  was  taken  * 
upon  which  application  theire  was  a  judgment.  From  that  judgment  tberB  was 
no  appeal  taken  ;  and  we  cannot  review  it,^^nder  the  appeal  previously  granted. 
9  La.  R.  579. 

Rale  discharged. 
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Joseph  Lallandb  v.  Conrad  F.  McRae,  Intervener. — Hall,   Rodd  & 

Putnam  et  als.,  Third  Opponents. 

iTadebtbeoontracted  by  one  of  the  partners  of  an  ordinary  partnerahlp,  who  ia  not  authorised, 
cither  in  his  own  nane  or  Uuit  of  the  partnership,  the  other  partners  will  be  bound,  each  for  his 
share,  provided  it  be  proved  that  the  partnership  was  benefitted  by  the  transaction.  Each  is  bound 
in  proportion  to  the  namber  of  partners,  withoat  any  attention  to  the  proportion  of  the  stocic  or 
profits  each  is  entitled  to.  Bat  where  the  recourse  of  the  creditor  is  had  on  acooont  of  the  benefit 
conferred  by  the  partnership,  by  a  contract  not  its  own,  the  rule  is  diflbrent,  and  each  partner's 
share  is  to  be  fixed  in  proportion  to  the  interest  which  he  has  in  the  boncem  and  to  the  benefit 
which  in  consequence  he  has  derived. 

The  right  of  the  creditor  dods  not  arise  under  the  conUtust,  which,  as  such  is  not  binding  on  the  part- 
nership :  his  action  against  each  partner  has  for  its  basis  the  benefit  conferred.  But  to  such  a  right 
springing  (Vom  equity  cannot  attach  a  mortgage  which  is  itself  a  matter  of  strict  right.. 

Partnership  creditors  are  not  entitled  to  a  mortgage  on  the  partnership  property,  nor  can  a  special 
mortgagee  be  con^idUed  to  seek  payment  on  one  rather  than  another  part  or  portion  of  the  prop- 
erty mortgaged.    The  right  attaches  to  all  the  property. 

This  Court  is  only  seized  of  Jurisdiction  to  amond  the  Judgment  as  botwoen  appellant  and  appellee : 
not  as  between  the  appellees. 

APPEAL  from  the  District  Court  of  the  Parish  of  Pointe  Coupee,  Ratliffe,  J. 
A.  Provosty,  for  plaintiff.  H.  M.  Spoffard  and  T.  J.  ^  W,  H.  Cooley  for  de- 
fendant and  intervener.  Lacey  A  Spearing,  Clarke  &  Bayne,  for  third  opponents. 

TooBHiEs,  J.  The  appellants,  HaU,  Rodd  (ft  Putnam,  claim  to  he  mortgage 
creditors  of  the  ordinary  partnership  of  R,  W,  (ft  C.  F.  McRae,  They  contend 
that  there  is  a  two-fold  error  in  the  judgment  of  the  District  Court, — in  the  first 
place  in  failing  to  recognize  them  as  such,  and  in  depriving  them  of  the  privilege 
which  they  claim  ; — and  secondly  in  awarding  to  several  mortgage  creditors  a 
rank  and  an  amount,  which  the  nature  of  their  claims  does  not  authorize. 

R,  W.  McRae  was  the  sole  owner  of  the  Glenmary  plantation,  and  a  part 
owner,  with  C.  F.  McRae,  of  the  Crescent  Park  plantation.  Advances  were 
made  by  Hall,  Rodd  eft  Putnam  Xjo  R,W,  McRae,  and  the  firet  question  presented 
18  whether  the  partnership  is  not  indebted  for  the  amounts  thus  advanced. 

The  account  is  kept  in  the  name  of  R.  W.  McRae ;  and  when  suit  was  insti* 
tated  on  it  against  this  party,  the  appellants  averred  in  their  pleadings  that  this 
was  an  individual  indebtedness,  contracted  for  his  individual  benefit,  and  that 
of  the  Glenmary  plantation,  his  individual  property.  A  consent  judgment  was 
entered,  and,  in  accordance  with  the  written  authorization  of  the  defendant,  the 
clecree  ordered  the  seizure  and  sale  of  the  Glenmary  and  Crescent  Park  planta- 
tioDSy  under  the  mortgage  of  the  26th  of  February  1857. 

This  mortgage  had  been  executed  by  R,  W,  McRae,  acting  in  his  own  name, 
and  in  the  name  of  his  brother  and  co-partner,  C.  F.  McRae,  and  was  subse- 
qoeotly  ratified  by  the  latter.  Its  object  was  to  secure  Hall,  Rodd  (ft  Putnam, 
for  advances  made  and  to  be  made  for  the  use,  benefit  and  accommodation  of 
72.  W,^C,  F.  McRae, "  or  of  any  other  obligation,  into  which  they  may  enter 
by  virtue  of  this  Act,  and  also  to  secure  the  said  Hall,  Rodd  (ft  Putnam,  the  ftili 
leimbaraement  of  aH  and  every  sum  or  sums  of  money  which  they  have  already 
advanced  or  paid  for  the  said  Robert  R,  (ft  Conrad  F.  McRae,  or  may  hereafter 
advance  and  pay  for  their  account,"  etc. 

The  question  of  fact  here  invplved  is  whether  advances  were  made  to  R.  W, 
McRae,  individually,  or  to  the  partnership  of  R,  W.  (ft  C.  F.  McRae ;  but  it  b 
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LALKV3K       contended  that  the  appellants  are  precluded  by  their  judicial  admissions  from  de- 
McuAK         nyinp^  that  it  was  not  a  partnership  debt.    The  latter 's  counsel  admit  the  force 
of  this  objection,  but  reply  that  the  allegations  were  made  in  error  of  fact  and 
are  therefore  revocable. 

The  evidence  adduced  hardly  makes  out  a  case  of  error  on  the  part  of  Hall, 
Rodil  d:  PxUnam.  The  supplies  were  for  the  Glenniary  plantation,  which  they 
wel'  knew  to  be  the  property  of  R,  W.  McRae.  The  advances  purport  to  be' 
for  the  individual  benefit  of  the  latter  ;  and  the  former  made  the  entries  accord- 
insrly  on  their  books.  It  is  true  that  a  large  amount  of  these  advances  were 
8ubs<>qucntly  ust^  by  72.  W.  McRae  to  the  extinguishment  of  partnership  liabil- 
ities ;  but,  in  this  matter,  the  appellants  exercised  no  agency  whatever.  Nor  is 
it  pretended  that  the  advances  made  were  intended  for  the  purpose  to  which  they 
were  applied.  In  point  of  fact,  they  were  really  made  to  R.  W,  McRae,  individ- 
ually, and  not  to  the  partnership. 

It  is  not  important  to  determine  whether  the  judicial  admissions  in  question 
amount  to  an  e8toppe^  or  whether  they  must  be  viewed  only  as  evidence  open  to 
explanation.  The  facts  ascertained  leave  no  doubt  as  to  the  nature  of  the  trans- 
action ;  and  the  appellants'  recourse  must,  at  all  events,  be  governed  by  the  pro- 
visions of  article  2845  of  the  Civil  Code. 

The  article  reads  :   "  If  a  debt  be  contracted  by  one  of  the  partners  of  an  ordi- 
nary partnership,  who  is  not  authorized,  either  in  his  own  name  or  that  of  the 
'  partnership,  the  other  partners  will  be  bound,  each  for  his  share,  provided  it  be 
proved  that  the  partnership  was  benefitted  by  the  transaction." 

By  the  previous  article  the  rule,  as  to  each  partner's  liability  in  general,  is,  that 
^  each  is  bound  "  in  proportion  to  the  number  of  partners,  without  any  attention  to 

the  proportion  of  the  stock  or  profits  each  io  entitled  to."  Art  2844.  But 
where  the  recourse  of  the  creditor  is  had  on  account  of  the  benefit  conferred  oo 
the  partnership,  by  a  contract  not  its  own,  it  is  obvious  that  the  rule  is  different, 
and  that  each  partner's  share  is  to  be  fixed  in  proportion  to  the  interest  which  he 
has  in  the  concern,  and  to  the  benefit  which  in  consequence  he  has  derived.  Gil- 
bert, notes  to  articles  1862  and  1864,  N.  C.  The  right  of  the  creditor  does  not 
arise  under  the  contract,  which  as  such  is  not  binding  on  the  partnership  :  his 
action  againnt  each  partner  is  in  the  nature  of  the  civil  law  action  de  in  rem  verso, 
having  for  its  basis  the  benefit  conferred.  The  article  of  the  Code  recognizes  this 
equitable  right  of  recourse  for  indemnification.  But  to  such  a  right,  springing 
from  equity,  cannot  attach  a  mortgage,  which  is  itself  a  matter  of  strict  right. 

Under  this  view  of  the  law  it  follows  that,  notwithstanding  the  appellants' 
equitable  action  under  the  provisions  of  C.  C.  2845,  their  mortgage  of  the  26th 
February,  1857,  does  not  cover  the  advances  made  to  R.  W,  McRae.  Their  claim, 
as  regards  the  partnership,  is  an  ordinary  one. 

Viewed  as  the  creditors  of  R,  W,  McRae,  individually,  or  as  ordinary  creditors 
of  each  partner,  they  are  to  be  paid  only  in  as  much  as  there  should  be  some- 
thing left  after  satisfying  the  mortgage  creditors.  C.  C.  2794.  They  have  «no 
interest  in  contesting  merely  the  rank  of  the  mortgages ;  but  they  might  have  in 
it^ucing  the  amounts  claimed,  so  as  to  increase  their  own  proportion  in  the  dis- 
tribution of  the  assets.  The  copartnership,  however,  is  hopelessly  insolvent ;  nor 
would  the  reduction  of  the  mortgage  claims,  as  asked  by  the  appellants,  be  of  any 
benefit  to  them.  Indeed,  their  only  complaint,  as  well  on  their  briefs  as  upoa 
the  oral  arguments,  was  as  to  the  refusal  of  the  court  below  to  recognize  them  as 
partnership  creditors  with  priority  of  mortgage. 
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The  mortgage  of  Zenon  Porche  is  not  qnestioned  so  far  as  the  amount  allowed 
IS  concerned  ;  but  the  appellants  contend :  "  That  this  was  an  individual  debt  of 
R.  W,  McRaey  and  the  Glenmary  plantation  and  slaves,  for  the  payment  of  which 
C.  F,  d  R.  W,  McRae  and  Crescent  Park  plantation  and  slaves  became  the  se- 
curity ;  that,  for  the  reimbursement  of  the  same,  Zenon  Porche  is  amply  secured 
by  the  proceeds  of  the  sale  of  Glenmary  plantation  and  slaves,  the  property  of  the 
principal  obligee,  R.  W,  McRae,  in  the  hands  of  the  syndic  of  his  insolvency ;  and, 
consequently,  Ha//,  Rodd  &  Pvtpam,  who  are  creditors  of  C.  F.  d  R.  W,  McRae, 
with  a  mortgage  on  Crescent  Park  plantation  and  slaves,  have  a  right  to  force 
Z.  Porche  to  look  to  the  fund  in  the  hands  of  the  syndic." 

This  position  is  based  on  the  assumption  that  the  appellants,  as  partnership 
creditors,  are  entitled  to  a  mortgage  on  the  partnership  property.  But  this  mat- 
ter has  already  been  determined  adversely  to  their  pretensions.  Nor  can  it  be 
admitted  that  a  creditor  holding  a  special  mortgage,  could  be  compelled  to  seek 
payment  on  on6  rather  than  another  part  or  portion  of  the  property  mortgaged. 
The  right  attaches  to  all  the  property.     C.  P.  683 ;  C.  C.  3360. 

We  have  not  considered  the  motions  filed  by  several  of  the  appellees  to  "mend 
the  judgment  of  the  District  Court.  "  This  Court  is  only  seized  of  jurisdiction  to 
amend  the  judgment  as  between  appellant  and  appello :  not  as  between  the  ap- 
peliees."     Converse  Kennett  A  Co,  v.  St  Lucy  Robinson 1 15  An.  433. 

Judgment  afi&rmed. 


Lallamds 

V. 

McRab. 


Succession  of  P.  E.  ScftEXNAYDRE. 

Tbe  widow  Is  only  the  usaflructuary  of  the  homestead  conferred  under  the  Act  of  1852  ;  the  naked 
ownership  is  in  her  children  ;  and,  therefore,  no  debt  dae  by  the  widow  to  the  succession  of  her 
hnsbaad,  can  be  oSsotted  against  the  homestead,  so  as  to  diminish  the  capital  of  the  same. 

Where  tbe  succession  is  less  than  one  thousand  dollars  a  special  mortgagee  cannot  oppoee  the  allow- 
ance ct  a  homestead  to  the  children. 


16    l«6l 
f62  1M4l 
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APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan.  J, 
£.  jP.  FiUeul,  for  opponent. '  U,  R,  Grandmont,  for  defendant. 

BucHAKAN,  J.  The  deceased  Pierre  Edmond  Schexnaydre  left  a  widow  and 
three  minor  children.  The  succession  consisted  of  a  small  house  in  which  his  fam- 
ily lived,  and  of  some  household  furniture. 

The  whole  of  this  property  was  sold,  by  order  of  Court,  for  seven  hundred  and 
eighty-foar  dollars  and  fifty  cents,  exactly  the  amount  of  the  inventory. 

This  family  is  in  necessitous  circumstances.  The  widow  supports  herself  and 
her  children  by  her  needle,  and  has  no  separate  property.  The  children  have  no 
other  property  than  their  interest  in  the  estate  of  their  father. 

In  her  account  of  administration,  the  widow  charges  the  estate  with  one  thou- 
sand dollars,  as  a  homestead  for  her  minor  children,  under  the  Act  of  1852. 

She  also  charges  herself  with  rent  of  the  house  from  the  death  of  her  husband  to 
the  day  of  sale. 

Bertrand  Saloy,  a  creditor  of  the  succession  with  special  mortgage,  opposes  the 
item  allowing  a  homestead  to  the  children. 
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The  judgment  of  tbe  District  C^nrt  apon  this  opposition  decrees  a  homestead 
of  one  thousand  doHars  to  the  widow ;  and  deducts  therefrom  the  rent  of  the 
house. 

Mrs,  Schexnaydre  appeals  from  this  judgment,  in  her  capacity  of  tntriz,  on  be- 
half of  her  minor  children. 

The  statute  of  17th  March,  1852,  creating  a  homestead,  enacts  that  whenever 
the  widow  and  minor  children  of  a  deceased  person  are  left  in  necessitous  circum- 
stances, and  do  not  possess,  in  their  own  right,  property  to  the  amount  of  one  thou- 
sand dollars,  the  said  widow  or  children  shall  be  entitled  to  demand  of  the  succes- 
sion of  the  deceased  father  or  husband,  a  sum  which,  added  to  the  amount  of  prop- 
erty owned  by  them  or  either  of  them  in  their  own  right,  will  make  up  the  sum  of 
one  thousand  dollars,  and  which  smn  shall  be  paid  in  preference  to  all  the  debts, 
except  those  for  the  vendor's  privilege,  and  expenses  incurred  in  selling  the  prop- 
erty. 

The  statute  g^oes  on  to  declare  that  the  sum  thus  received  from  the  socoessioa 
of  the  deceased  husband  and  father  shall  be  held  in  usufruct  by  the  surviving 
widow  during  her  widowhood ;  and  shall  afterwards  vest  in,  and  belong  to,  the 
children  or  other  descendants  of  said  deceased. 

It  results  clearly  from  the  terms  of  this  statute,  that  when,  as  in  the  present 
case,  the  deceased  has  left,  both  a  widow  and  children,  the  widow  is  only  usafrao- 
tuary  of  the  homestead.  The  naked  ownership  is  in  her  children ;  and,  therefore^ 
no  debt  due  by  the  widow  to  the  succession  of  her  husband,  can  be  oflbetted 
against  the  homestead,  so  as  to  diminish  the  capital  of  the  same.  G.  C.  2203 ; 
Succession  of  Tassin,  12  An.  885  ;  Succession  of  Yarboroughf  1 3  An.  378. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed ;  that  the  opposition  of  Bertrand  Saloy  to  the  account  of  administrar 
tion  herein,  be  dismissed,  at  his  costs  In  both  Courts ;  and  that  said  account  of 
administration  be  homologated. 


CoRNELU  A.  Williams,  Executrix,  u  C.  G.  MgHatton. 

Wb6D  the  Intent  of  the  purtlea  is  douDlftiL,  the  oonatnicUon  pat  apon  it,  by  ttie  manner  In  whteh  it  has 
been  ezecaied  by  both,  or  by  one  wlUi  the  expreps  or  impUod  aasentof  ttie  otber,  ftimiahfle  a  role 
for  Its  interpretation. 

APPEAL  from  the  District  Court  of  the  Parish  of  E.  Baton  Rouge,  Avery,  J. 
Dunn  <§  Herron,  for  phtrntifT.     Thomas  G,  Morgan,  for  defendant  and  ap- 
pellant 

Land,  J.  The  phiintiff  is  the  testamentary  executrix  of  the  estate  of  BameU 
WiUtams,  deceased,  who  was  an  heir  at  law  of  Merritt  Williams,  who  resided  and 
died  in  the  State  of  Kentucky.  And  for  the  purpose  of  coUectiog  the  distribu- 
tive share  or  portion  due  to  the  estate  of  BameU  Williams  in  Louisiaiia,  she  gave 
to  the  defendant  an  order  on  the  administrator  of  the  estate  of  Merritt  WiUianu 
in  Kentucky,  in  the  following  words,  to  wit :  '<  Please  pay  to  Charles  G. 
McHatton,  or  order,  any  amount  that  may  be  due  the  estate  of  Bamett  WiUiotnu, 
deceased,  as  heir  to  the  succession  of  his  deceased  father,  Merritt  Williams,  in- 
cluding also  the  payment  to  fall  due  in  the  month  of  March,  1858." 


J 


•. 


NEW  ORLEANS,  MARCH,  1861.  tf7 

On  this  order  the  defendant  eonecied  from  the  adminiBtrator  in  Kentacky  the  Wn 
tarn  of  three  thousand  six  hnndred  and  ten  ddlars  and  fifty-nine  cents  ($3,610  59) . 
And  the  qnestibn  to  be  decided  in  the  case  is,  whether  this  order  was  given  to  the 
defendant  for  the  purpose  of  paying  a  debt  which  the  soocession  of  Bamett  Will- 
iams  owed  to  him,  or  whether  it  was  given  as  a  letter  of  proearation,  constituting 
him  the  agent  of  the  plaintiff  f<Nr  the  collection  of  the  money  due  from  the  estate 
in  Kentucky. 

It  appears  that,  in  the  liquidation  of  the  debt  doe  from  the  estate  of  BameU 
Williams  to  the  defendant,  the  sum  of  nine  hundred  and  thirty-K>ne  doUars  and 
eighteen  cents  (S931  18)  of  the  moneys  received  from  the  administrator  in  the 
State  of  Kentucky  was  accounted  for  to  the  plaintiff  and  credited  on  the  daim ; 
but  the  other  sums  received  by  the  defendant,  amounting  to  92,675  45,  were  not 
accounted  for  to  the  plaintiff,  although  received  prior  to  the  liquidation,  and  are 
consequently  still  due. 

The  fact  that  the  dei^dant  did  not  account  to  the  plaintiff  for  the  sums  above 
mentioned  in  the  liquidation  of  his  daim  against  the  estate  of  BameU  WHliamSj 
is  a  strong  presumption  that  they  were  not  received  in  payment  under  the  order, 
especially  as  the  liquidation  was  effected  by  a  judgment  rendered  eontradictorily 
between  the  parties,  which  judgment  remains  in  full  force  and  efibct  against  the 
estate. 

The  defSendant  does  not  pretend  that  there  was  any  error  in  the  judgment  liqni- 
datinghis  daims  against  the  succession  of  BameU  Williams;  and  having,  by  his 
acts  placed  a  construction  upon  the  order  as  a  mandate  or  letter  of  attorney  for 
the  coUection  of  the  moneys  received  and  not  accounted  for,  he  is  concluded  there- 
by from  claiming  said  sums  in  payment  of  his  debt  against  the  estate.  Civil 
Code,  1951. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
Court  be  aifinned,  with  costs. 


SuccKssiON  OF  W.  A.  Anoskw. 

A  mere  dlsmiaeal  of  a  rale  cannot  have  any  greater  eflbci  in  the  court  before  which  the  aamo  has 
been  rendered,  than  a  jodgment  of  non-suit. 
Therefora,  when  a  rule  has  been  dlainiaaed  and  a  second  taken,  the  defendant  cannot  plead  rajudi- 

Tbe  books  oC  a  Uqoidating  partnership  are  in  the  quati  possession  of  the  law,  and  must  bo  placed  m 
the  bands  of  the  ReceiTer  onder  all  circumstances. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Hyams,  Labatt  A  Jonas,  and  H,  M,  Spofford,  for  plaintiff.  C.  Roseliw,  for 
defendant  and  appellant 
Mrbbick,  G.  J.  On  a  nde  taken  by  George  Jonas,  receiver,  on  Charles  Maes. 
The  late  firm  of  Andrew  dt  Sierau  was  dissolved  by  the  death  of  Andrew. 
Sierau  was  appointed  by  the  court  the  liquidator  of  the  partnership  affairs.  Sub- 
Bcqneotly  he  entered  into  a  new  partnership  with  the  defendant  in  the  rule  and 
one  Wentk,  under  the  name  of  Andrew  dt  Sierau, 
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SuooRBsiuji  The  new  firm,  instead  of  providing  themselves  with  new  books,  employed  those 

Akdrbw        in  the  hands  of  Sierau,  the  liquidator  of  the  old  firm,  and  made  their  entries  and 
kept  their  accounts  therein. 

Sierau  having  died,  and  the  afiairs  of  the  old  firm  being  still  in  an  unsettled 
condition,  George  Jonas  was  appointed  receiver.  He  applied  to  the  defendant, 
Maesy  for  the  books  of  the  old  firm,  the  same  being  in  his  possession.  They  were 
refused  him  by  Maes  on  the  ground  that  they  were  essential  to  the  business  of  the 
new  firm.  Maes  offered,  however,  to  give  him  access  to  the  books  at  all  reasona- 
ble hours.  The  receiver  insists  that  possession  of  the  books  and  papers  of  the  old 
firm  is  essential  to  a  proper  discharge  of  his  duties  as  receiver. 

Jonas  suggesting  to  the  Court  his  belief  that  Maes  had  the  books  in  his  posses- 
sion, took  a  rule  on  him  to  show  cause  why  he  should  not  deliver  the  books,  pa- 
pers, property,  &c.,  of  the  firm  of  Andrew  A  Sierau  to  him.  This  rule  was  dis- 
missed on  the  26th  day  of  January,  I860. 

A  new  rule  was  subsequently  taken  on  grounds  very  similar  to  the  preceding. 

To  this  second  rule  Maes  pleaded,  among  other  defences,  the  dismissal  of  the 
former  rule  as  the  thing  adjudged  in  bar  of  the  second  rule.  The  judgment  of 
the  lower  Court  being  adverse  to  Maes  on  the  second  rule,  he  appeals.  He  urges 
the  plea  of  res  judicata  as  the  first  ground  of  defence  in  this  Court. 

We  are  of  the  opinion  that  a  mere  dismissal  of  a  rule  cannot  have  any  greater 
effect  in  the  Court  before  which  the  same  has  been  rendered  than  a  judgment  of 
nonsuit.  See  9  Martin  R.  522.  Nothing,  therefore,  prevented  the  receiver 
from  renewing  the  rule. 

On  the  merits  we  are  of  the  opinion  that  the  books,  papers,  &c.,  while  in  the 
hands  of  Sierau  as  liquidator  of  the  partnership  of  Andrew  S  Sierau,  were  in  the 
jjvasi  custody  of  the  law,  and  that  the  new  firm  liad  no  legal  right  to  use  the 
books  for  tlieir  own  purposes.  As  a  consequence,  they,  the  books,  papers,  &c, 
are  subject  to  the  control  of  the  Court,  and  must  be  restored  to  the  present  re- 
ceiver, who  acts  under  its  authority.  It  may  be  true  that  the  books  contain  en- 
tries important  to  the  business  of  the  defendant ;  if  so,  he  must  content  himself 
with  the  examination  of  the  books,  and  by  taking  copies  at  reasonable  hours  while 
they  are  in  the  hands  of  the  receiver,  whose  possession  is  also  that  of  the  law. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  Court,  that  the  judgment 
of  the  lower  Court  be  afiBrmed ;  that  the  appellant  pay  the  costs  of  appeal,  it  be- 
ing understood  that  the  defendant's  right  to  examine  the  books  in  the  hands  of  the 
receiver  at  all  reasonable  hours  is  reserved  him  by  said  decree. 


Joseph  S.  Cucullu  v,  A.  W.  Walker. 

A  contract,  in  which  anything  is  stipulated  Tor  the  boneflt  of  a  third  person,  who  has  signified  his  as- 
sent to  accept  it,  cannot  be  revoked  as  to  the  advantage  stipulated  in  his  favor,  withoai  his  ctmsent, 
8uch  a  person  must  be  nude  a  party  to  a  suit  whore  such  an  interest  to  involved. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Bernard,  Foulhouze,  J. 
A.  Beatty,  for  plaintiff.    P.  A.  Ducros,  Jr,,  for  defendant  and  appellant. 
YooRDiEs,  J.     The  defendant  purchased  the  plaintiff's  plantation  for  the  sum 
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V. 


Ella  Looram,  Wife  of  J.  G,  Pujol,  r.  Wiluam  Burlingame. 

A  peraon  employed  to  retain  possession  for  tbo  owner,  cannot  be  permitted  to  defeat  the  object  Tor 
which  he  waa  employed,  and  tbo  moment  be  resists  the  entry  of  the  owner  be  becomes  a  tres- 
passer. 12  An.,  687.  « 

Per.euriam :  It  would  be  difflcnlt  to  prove,  as  a  legal  proposition,  that  the  tenant,  after  the  tefmina- 
tjon  of  his  lease,  and  after  be  bad  led  the  promises,  could  maintain  a  civil  possession  and  prevent 
the  entry  of  the  owner  by  leaving  a  few  effects  and  carrying  away  the  keys  ;  for  the  possession  of 
the  tenant  is  that  of  the  owner.  C.  C.  8396,  8404, 487.  When,  therefore,  he  abandons  the  property, 
it  would  seem  be  ceases  to  possess  and  cannot  prevent  tbo  lawful  owner,  bis  landlord,  from  entering 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Tammany,  Wilson,  J. 
H,  G.  Penn,  for  plaintiff.    Alfred  Hennen,  for  defendant  and  appellant. 

Merbick,  C.  J.  This  is  an  action  of  trespass  for  forcibly  breaking  open  a  build- 
ing and  removing  certain  household  furniture  of  the  plaintiff.  The  jury  gave 
$100  damages  against  the  defendant,  and  he  appeals. 

The  principal  facts  are  these  :  In  1849,  D,  C,  Lowber  owned  a  house  and  lot 
and  out-buildings  in  the  town  of  Louisburg,  on  the  lake  shore,  in  the  parish  of  St. 
Tammany.  He  employed  the  husband  of  the  plaintiff  as  a  laborer,  and  probably 
the  plaintiff  herself  as  a  servant  during  the  summer  season,  whilst  he  remained  at 
the  watering  place,  aad  gave  them  an  out-building  in  which  to  reside.  During 
his  absence  they  were  left  in  charge  of  the  place.  After  1853,  Lowber  seems 
not  to  have  returned,  but  to  have  leased  the  premises  to  others.    The  plaintiff 


of  $135,000.    There  was  a  cash  payment  of  925,000  ;  and  the  residue  of  the  price        Ccooixu 
was  made  payable  in  several  instalments,  some  of  which  are  now  matured. 

Previously  to  the  sale  there  existed  on  the  plantation  a  mortgage  in  favor  of 
Villavaso  for  the  sum  of  920,000,  and  of  C.  Olivier  for  the  sum  of  910,000.  The 
purchaser  assumed  to  pay  the  former  debt ;  and  two  of  the  purchase  notes,  each 
for  the  sum  of  95,000,  were  given  in  lieu  of  the  latter. 

The  object  of  the  present  suit  is  to  compel  the  payment  of  these  two  mortgage 
debts. 

Neither  of  the  holders,  Olivier  and  Villavaso,  has  been  made  a  party  to  this 
proceeding,  although  they  are  the  creditors,  and  as  such  are  entitled  to  the  pro- 
ceeds of  the  sale,  should  an  execution  issue. 

Villavaso,  besides  being  the  creditor  originally  of  the  plaintiff,  with  the  right  of 
mortgage,  is  entitled  to  the  advantages  stipulated  on  his  behalf  in  the  act  of  sale. 
Aa  he  has  signified  his  assent,  these  cannot  be  revoked  without  his  consent.  0. 
C.  1884, 1896. 

With  regard  to  the  Olivier  notes,  the  plaintiff  has  parted  with  his  interest  in 
them  by  his  indorsement. 

In  the  absence  of  parties  having  such  an  interest  in  the  premises,  it  is  obvious 
that  the  matter  in  dispute  is  not  susceptible  of  final  adjudication. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  avoided  and  reversed ;  and  that,  leave  being  granted « to  the  plaintiff  to  make 
proper  parties,  this  case  be  remanded  for  further  proceedings,  the  plaintiff  and 
appellee  paying  the  costs  of  appeal. 
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aod  her  then  hnsbaDd  remained  on  the  place  in  the  hoose  aasigned  them  by 
Lowher  until  the  death  of  the  hnshaad.  It  does  not  appear  that  Lowber's 
tenants,  who  occapied  the  place  from  1853  to  1856  or  1857  interfered  with  plain- 
tififs  occupancy  of  the  out  house.  In  1856  or  1857,  Lowber  sold  the  property  to 
/.  F.  A,  Beyle,  and  the  plaintiff  married  agdn  and  went  to  live  with  her  present 
husband,  Pujd,  She,  howeyer,  suffered  some  effects  of  the  value  of  $40  or  S50 
to  remain  in  the  building  which  she  kept  locked.  Boyle  being  desirous  of  re- 
moTing  the  out  house  nearer  his  dwelling,  employed  BurUngame,  the  defendant^ 
to  remove  it  The  latter  entered  the  building  by  opening  a  window,  and  the 
plaintiff's  effects  were  placed  in  the  coach  house,  another  building  on  the  same 
place.  It  does  not  appear  that  the  goods  were  damaged  by  such  removaL 
BurlinganfM  took  the  roof  off  the  building,  and  moved  the  same  as  intended  by 
Boyle, 

It  is  quite  clear  from  the  whole  testimony  that  plaintiff  did  not  have  possession 
of  the  property  as  tenant.  It  was  not  expected  that  she  or  her  husband  should 
pay  rent,  and  she  never  did  pay  rent»  although  a  bill  was  presented  her  after  she 
had  been  notified  to  leave  the  premises  and  she  refused  to  go. 

The  solution  of  the  question  to  be  decided  in  this  case*  depends  upon  the  fact 
whether  the  plaintiff  held  the  possession  of  the  property.  We  think  the  only 
possession  she  ever  had  of  the  property  was  that  of  an  agent  of  the  owner.  -She 
never  had  any  adverse  possession.  Hence  when  Boyle  acquired  the  property  he 
acquired  the  possession  of  the  out-buildings  as  well  as  the  dwelling  and  he  had 
the  right  to  remove  plaintiff's  efifects  to  any  other  safe  place  or  even  to  notify  her 
to  take  them  away.  A  person  employed  to  retain  possession  for  the  owner, 
cannot  be  permitted  to  defeat  the  object  for  which  he  was  employed,  and  the 
moment  he  resists  the  entry  of  the  owner  he  becomes  a  trespasser.  See  Perret 
and  wife  v.  Sanchez,  12  An.  688.  There  does  not  appear  to  us  to  be  any  cause 
of  action.  The  goods  are  in  Boyle's  possession  and  will  doubtless  be  surrendered 
plaintiff  on  demand. 

Had  the  plaintiff  ever  been  a  tenant  at  will  there  would  have  been  very  littie 
nierit  in  her  action.  For  she  had  been  notified  to  leave  the  premises.  She  had 
paid  no  rent  and  she  had  actually  removed  and  lived  elsewhere.  It  would  be 
difficult  to  prove  as  a  legal  proposition,  that  the  tenant,  after  the  termination  of 
his  lease  and  after  he  had  left  the  premises,  could  maintain  a  civil  possession  and 
prevent  the  entry  of  the  owner  by  leaving  a  few  effects  and  carrying  away  the 
keys  ;  for  the  possession  of  the  tenant  is  that  of  the  owner.  0.  0. 43^,  3404, 
487.  When,  therefore,  he  abandons  the  property,  it  would  seem  he  ceases  to 
possess,  and  cannot  prevent  the  lawful  owner,  his  landlord,  from  entering. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed ;  and  that  there  be  judgment  against 
the  plaintiffs  demand,  and  in  favor  of  the  defendant;  and  that  plaintiff  pay  the 
costs  of  both  courts. 
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Caleb  Steinspring  et  al.  v.  Bennett  &  Spraoue. 

A  ecmtnct  mnsi  bo  oDderstood  in  that  sense  in  which  it  will  have  some  effect,  rather  than  in  that  in 
which  it  can  have  none.     Ut  re»  negis  vdUai  quam  pereat. 

The  Act  of  Oongress  of  the  19th  of  June  1834^  reviving  the  Act  of  the  29th  of  May  1830,  must  be  con> 
sidered  as  embracing  provlsionB  engrafted  on  the  latter  Act  by  the  Statute  of  the  2Sd  of  January 
1832,  under  which  it  was  not  legal  to  assign  or  transfer  a  certificate  of  purchase  fh)in  the  Register 
of  the  Land  Office,  previous  to  the  issuing  of  the  patent.    10  An.  597  ;  20  Howard,  U.  S.  R.,  501. 

A  patent,  to  whomsoever  issued,  inures  to  the  benefit  of  him  to  whom  the  patentee  would  be  bound  to 
make  conveyance  of  the  legal  title.  4  An.,  266. 

Where  a  party  purchase  from  another  his  interest  in  certanx  land,  and  a  patent  is  obtained  therefor, 
the  (brmer  is  merely  an  equitable  owner,  and  as  the  patent  by  fiction  of  law  refers  back  to  the  day 
of  entry  and  takes  date  with  it,  the  sale  of  his  interest  was  the  sale  of  the  land  itself.  21  How- 
ard 240. 

APPEAL  from  the  District  Court  of  the  Parish  of  Madison,  Farrar,  J. 
M,  IVallace,  for  plaintiff.    A,  R.  Hynes  and  A.  Featherman,  for  defend' 
ants  and  appellants. 

Mesrick,  C.  J.  The  plainti£&  claim  title  to  a  tract  of  land  containing  one 
hundred  and  sixty-nine  63-100  acres,  (in  possession  of  the  defendants,)  as  heirs  at 
law  of  F,  Steinspring  and  Ephraim  Sprewellj  deceased. 

The  defendants  hold  by  alleged  mesne  Conveyances  from  the  same  persons  who 
they  aver  sold  their  interest  in  the  lands  in  controversy  July  27,  1835,  to  one 
Walter  Byrne, 

The  plaintiflb  all^e  "  that  the  said  Frederick  Steinspring  and  Ephraim  Sprevfell 
acquired  said  land  by  purchase  from  the  Government  of  the  United  States,  on  the 
27th  day  of  July,  1835,  the  same  having  been  entered  in  their  joint  names,  and 
that  said  land  continued  the  common  property  between  them  at  their  respective 
deaths,  and  is  still  conomon  property.  ^ 

The  plaintiff  produce  a  certified  copy  of  the  patent  which  purports  to  have 
been  issued  to  Sprewell  and  Steinspring  on  the  2d  day  of  August,  1837. 

The  defendants  produce,  as  the  commencement  of  their  claim  of  title,  two  acts 
under  private  signature,  in  which  Steinspring  and  Sprewell  transfer  to  Walter 
Byrjie,  in  consideration  of  $211  50,  <'  the  privilege  or  pre-emption  right  granted 
to  them  under  the  Act  of  Congress  passed  on  the  19th  day  of  June,  1834,  and  laid 
upon  fractional  section  of  lot  No.  71,  township  15,  range  13,  east." 

The  plaintiff  contend,  among  other  things,  that  this  sale  is  void,  as  in  contra- 
vention of  the  Act  of  Congress  of  1834  reviving  the  Act  of  1830. 

The  burden  of  proof  is  upon  the  plaintiffs  to  show  the  facts  necessary  to  avoid 
defendants'  title.  Their  ancestors  have  been  paid  the  price  of  the  land,  and  there- 
fore they  should  show  affirmatively  that  there  was  some  legal  obstacle  to  the 
transfer  of  title. 

If  their  ancestors  paid  the  price  to  the  Government  and  obtained  certificates  on 
the  day  they  allege  they  acquired  the  land  by  purchase,  then,  on  the  production 
of  defendants'  title,  in  the  absence  of  other  proof,  the  law  will  presume  the  sales 
were  made  afterwards  on  the  same  day.  Ut  res  negis  valeat  quam  pereat.  3  An. 
B.363. 

I*  The  testimony  of  James  M.  Carter,  taken  by  defendants,  shows  the  fact  is  in 
accordance  with  the  presumption,  and  that  the  parties  all  being  present  at  Mon- 
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roe,  Byrne  furDished  the  money  to  make  the  payment,  and  that  the  transfers  were 
then  made.  The  presnmption  and  proof  bring  the  case  within  the  principle  set- 
tled in  the  case  of.  Marks  t.  Dickson,  10  An.  598,  and  20  Howard's  U.  S.  R.  501. 

The  patent  produced  by  the  plaintifis  would  lead  to  the  suppodtion  that  the 
parties  were  mistaken  as  to  the  nature  of  the  rights  of  Steinspring  and  Spretodl, 
for  it  recites  the  paymentjwas  made  under  the  Act  of  24th  April,  1820,  (3  Stat, 
at  lArge,  p.  566,)  which  allows  of  the  ordinary  entries. 

But  whether  the  purchase  was  made  under  the  latter  act  or  the  pre-emption 
law  of  1834  reyiving  the  act  of  1^30  and  the^amendment  of  1832,  the  patent 
must  inure  to  the  benefit  of  the  defendants,  because  plaintiff'  ancestors  were 
bound  to  make  Byrne  a  title.    See  McGiU  t.  McCrUl,  4  An.  266. 

The  acts  under  private  signature  show  that  Sfpreweil  and  Steinspring  intended 
to  sell,  and  Walter  Byrne  intended  to  acquire  by  those  acts  whaterer  interest  the 
former  had  in  the  land.  Art.  C.  C.  1840,  Nos.  2,  3  and  4.  As  they  were  the 
equitable  owners,  and  as  the  patent  by  fiction  of  law  refers  back  to  the  day  of  en- 
try and  takes  date  with  it,  the^sale  of  their  interest  was  the  sale  of  the  land  itself. 
21  Howard,  240,  French  v.  Spencer;  1  An.  426,  Trudeauy,  McVickars. 

But  if  there  were  doubt  on  this  subject,  and  the  recital  in  the  patent  were  to 
be  disregarded,  the  case  would  be  still  with  the  defendants,  because  the  Act  of 
1832  authorized  the  pre-emptors  to  transfer  their  certificates  of  purchase  or  final 
receipts ;  and  the  instruments  ofiered  in  evidence  may  well  be  considered  such 
transfer.    4  Statutes  at  Large,  p.  496. 

Walter  Byrne  having  been  under  said  act  entitled  to  the  patent,  the  error  in 
issuing  the  same  could  not  deprive  him  of  his  right. 

It  is  unnecessary  to  consider  the  bill  of  exception  taken  by  plaintifis'  counsel,  as 
Ihe  case  is  with  the  defendants  with  Carter's  tenth  answer  rejected. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
Court  be  avoided  and  reversed,  and  that  there  be  judgment  against  the  plaintiff' 
demand  and  in  favort>f  the  defendants ;  and  that  the  plaintifis  pay  the  costs  of 
both  Courts. 


Oborgb  Jones  v.  Daniel  Byrnk. 

Tbe  second  ondorsor  of  a  promiaaoiy  AOle,  i^i  Into  the  bands  of  the  plalntlfl  as  oollafceral  security  ItM* 
a  greater  amount  than  the  som  adranced,  is  equally  bound  with  the  payee  to  a  depoaitury,  for  tbe 
money  lent  upon  It,  with  interest ;  and  would  have  been  bound  to  any  bona  fide  transferree  of  tbe 
note  before  maturity,  by  allowing  his  endorsement  to  be  pat  in  circulation. 

APPEAL  from  the  District  Court  of  the  Parish  of  Madison,  Farrar,  J. 
C.  Janin,  for  plaintiff.    A.  R.  Hynes,  for  defendant  and  appetlaat. 

BccHANAN,  J.  Plaintiff,  as  holder  at  maturity,  sues^  defendant  as  second  in- 
dorser  of  a  promissory  note  for  9317,  dated  1st  May,  1852,  payable  six  months 
after  date,  made  by  one  Ghrtcn^  to  the  order  of,  and  indorsed  by  H,  J.  Williams^ 
and  by  defendant ;  which  note  was  duly  protested  at  maturity^for  noo-paymoDt, 
and  the  defendant  duly  notified. 

The  defence  is,  that  the  indorsement  by  defendant  was  for  the  accommodation 
of  Uie  payee,  and  was  known  to  be  such  by  plaintiff,  and  that^d  note  was  placed 
in  possession  of  plaintiff  by  the^ayee,  as^collateral^security*for  a  debt  of  a  less 
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gsm  than  tiie  &ce  of  the  note,  and  was  not  leodved  by  plaintiff  In  the  regular  and 
ordinary  coarse  of  business.  Annexed  to  this  answer,  ace  interrogatories  pro- 
poanded  by  defendant  to  plaintiff.  To  these  interrogatories  plain^ff  answers, 
that  the  note  sued  on  was  put  in  his  hands  by  the  payee,  as  secarity  for  the  re- 
payment of  a  loan,  with  interest  at  eight  per  cent  from  date  of  the  loan ;  which 
loan  was  made  by  plaintiff  to  said  payee  on  or  about  the  date  of  the  note  sued  on. 
The  amount  of  the  loan  was  one  hundred  and  fifty-six  dollars. 

From  the  answers  to  interrogatories,  which  constitute  the  whole  evidence  (be> 
aide  the  note,  protest  and  notices)  in  the  case,  it  appears  that  the  note  in  queatioQ 
was  delivered  to  plaintiff  by  the  payee  and  first  indoraer,  on  the  day  of  its  date, 
with  the  indorsement  of  the  defendant  upon  it,  for  the  purpose  of  raising  mon^ 
npon  it ;  and  that  money  was  so  raised,  not  by  an  assignment  or  transfer  of  the 
note,  bat  by  a  deposit  of  it  in  the  hands  of  the  furnisher  of  the  funds,  plaintiff 
herein,  to  serve  as  security  for  the  restitution  of  the  funds  thus  famished. 

The  defendant  has  allowed  his  indorsement  to  be  put  in  ciroulation  by  the 
payee,  and  would  undoubtedly  be  bound  to  any  bona  fide  transferee  of  the  note 
before  maturity.  He  is  also  bound  to  a  bona  fide  depositary  or  pledgee,  like  the 
plaintiff.  But  we  think  that  his  liability  to  the  latter  will  be  satisfied  by  the  dis- 
charge of  the  debt  for  the  security  of  which  the  note  has  been  deposited  with  him. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  Court  below  be 
affirmed,  with  the  following  amendment :  that  the  defendant  and  appellant  shall 
be  entitled  to  have  satisfaction  of  this  judgment  entered  by  paying  into  the  hands 
of  the  Sheriff  one  hundred  and  fifty-six  dollars,  with  interest  on  said  sum  at  the 
rate  of  eight  per  cent,  per  annum  from  the  first  May,  1852,  until  paid,  and  costs 
of  the  District  Court ;  the  cost  of  this  appeal  to  be  paid  by  appellee. 


Martha  Hallow  ay  v.  Police  Jury  and  G.  F.  Starns.  16  203 

109    598 
iH>lice  Juries  of  the  several  parishes  of  this  State  have  not  the  power  to  cogaflacate  and  sell  catUe  run-        o.^.— - 

ntog  at  large  and  belonging  to  ciUsens  residing  oat  of  the  parish. 
me  Police  Juries  in  the  assessment  of  taxes  on  personal  and  real  property  cannot  discriminate  be- 
iveen  citixens  and  non-residents  of  the  parish— they  are  not  at  liberty  to  tax  the  property  of  non- 
residents higher  than  that  of  citizens  of  the  parish — ^but,  on  the  contrary,  they  are  required  in  the 
exercise  of  the  power  of  taxation  to  levy  an  equal  and  uniform  tax  on  every  species  of  property  and 
aa  all  trades  and  professions,  hi  their  respective  parishes,  which  have  been  made  the  subjects  of 
taxatkm  by  the  Legislature  in  behalf  of  the  State. 
jUk  ordinance  of  a  Police  Jury  making  such  a  distinction  as  afore-monUoned,  between  the  property  of 
citiaeam  and  non-residents  of  the  parish,  is  absolutely  null  and  void. 

APPEAL  from  the  District  Court  of  the  Parish  of  Livingston,  Wilsony  J. 
W.  E.  Walker,  for  plaintiff.    C.  /.  Bradley,  for  defendants  and  appellants. 
IaAVD,  J.     The  Police  Jury  of  the  Parish  of  Llymgston,  in  November,  1859, 
paaaed  an  ordinance  assessing  an  annual  tax  of  fifty  cents  per  head  on  aU  cattle, 
horses  and  mules  running  at  large  in  the  Parish,  and  belonging  to  non-residents, 
or  persons  residing  out  of  that  parish ;  and  provided  in  the  ordinaQce  for  the  con- 
fiBcation  and  ssle  of  all  saeh  cattle,  and  the  paymiint  of  the  proceeds  into  the  P^r- 
jA  treasury  for  the  use  of  the  parish>  on  the  Mlure  of  the  owner  to  pay  the  tax, 
nr  to  nmove  his  cattle  out  of  the  parish,  after  t^  days'  notice  from  the  Parish 
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Haixowat  In  pursuance  of  the  provisions  of  this  ordinance,  the  Parish  Ranger  seized  and 

Poiigb'jubt.  sold  at  public  auction  four  head  of  cattle  belonging  to  the  plaintiff,  who  resided 
in  the  adjoining  Parish  of  St.  Helena  in  this  State.  And  the  plaintiff  has  insti- 
tuted this  suit  against  the  Police  Jury  and  P.  F.  Stamx,  the  purchaser  of  the  cat- 
tle, to  recover  their  value,  on  the  ground  that  the  ordinance  assessing  the  tax  and 
authorizing  the  confiscation  and  sale  of  her  cattle,  was  ill^al,  unoonstitational, 
null  and  void. 

Although  the  powers  vested  in  the  Police  Juries  of  the  several  Parishes  of  this 
State  are  very  general  and  almost  absolute  in  relation  to  the  police  of  cattle  in 
their  respective  parishes,  still  the  extraordinary  power  to  confiscate  and  sell  cattle 
running  at  large  and  belonging  to  non-resident  citizens,  has  never  been  delegated 
to  them  by  the  Legislature,  even  conceding  that  such  a  pow^  could  be  exercised 
by  that  body  under  the  Constitution.  Nor  has  the  L^slature  delegated  to  the 
Police  Juries  in  the  assessment  of  taxes  on  personal  and  real  property,  any  power 
or  authority  to  discriminate  between  citizens  and  non-residents  of  the  parish,  and 
to  tax  the  property  of  a  non-resident  at  a  higher  rate  than  the  property  of  a  citi- 
zen of  the  parish ;  but,  on  the  contrary,  the  Police  Juries  are  required,  in  the  ex- 
ercise of  the  powers  of  taxation,  to  levy  an  equal  and  uniform  tax  on  every  spe- 
cies of  property,  and  on  all  trades  and  professions  (in  their  respective  parishes) 
which  have  been  made  the  subjects  of  taxation  by  the  Legislature  on  behalf  of 
the  State.    See  Revised  Statutes,  p.  410,  sec.  19. 

The  ordinance  in  question,  in  assessing  an  annual  tax  of  fifty  cents  per  head 
upon  all  cattle  running  at  large  in  the  parish,  and  belonging  to  non-reddents,  b 
an  express  discrimination  in  the  assessment  of  the  tax  between  the  property  of 
citizens  and  non-residents  of  the  parish,  and  is  without  any  warrant  or  sanction 
in  the  statute  law  of  the  State,  and  for  the  want  of  any  legal  authority  in  the  Po- 
lice Jury  to  pass  it,  is  absolutely  null  and  void. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
Court,  which  is  in  favor  of  the  plaintiff,  be  affirmed,  with  costs  in  both  Courts. 


Oran  Hacket  V,  F.  Lenabes  and  T,  J.  Buffinqton 

The  exoeptioQ  of  lis  pendent  is  only  admissible  wheo  another  action  s  pending  between  the  same  par- 
ties, for  the  same  object  and  growing  out  of  the  same  cause  of  action,  before  the  same  tribonal  or 
one  of  concurrent  Jurisdiction.  It  is  necessary  that  the  parties  to  the  suit  pleaded  as  lis  pendema 
should  be  the  same,  otherwise  the  exception  should  be  overruled. 

In  a  suit  between  accommodation  endorsers  of  a  promissory  note,  where  the  second  endorser  soogtit 
to  render  the  maker  and  first  endorser  liable  to  htm  in  taiido  after  pajrment  of  the  note,  and  tike 
first  endorser  alleged  that  he  and  the  second  endorser  had  signed  the  note  as  co-suretiea-— fiid  .-> 
niat  the  maker  was  a  competent  witness  to  establish  the  contract  of  suretyship  between  the  endor 
sers  of  his  note  for  his  own  accommodation. 

In  a  suit  between  the  endorsers  of  a  promissory  note  the  fact  that  the  second  endmver  was  tbe 
endorser  of  a  priieziBting  note  for  which  this  note  was  given  in  renewal,  does  not  affect  the  liabiUty 
of  the  first  endorser  on  the  note  in  controversy. 

APPEAL  from  the  District  Court  of  the  Parish  of  E.  Baton  Rouge,  Avery,  *J, 
/.  R,  Brunot,  for  plaintiff  and  appellant.   Dunn  <ft  Herron,  for  appellees. 
Land,  J.    The  plaintiff,  the  second  endorser  of  a  promissory  note,  having  beea 
sued  in  the  same  action  with  the  maker,  Felix  Lenares,  and  the  first  endorser. 
T.  J.  Buffingtont  and  having  paid  the  judgment  rendered  in  favor  of  the  holder 
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in  the  suit  on  the  Dote,  institnted  the  present  action  against  the  maker  and  first        Ha<xb 
endorser  in  sciido  to  recover  the  fall  amount  of  the  judgment,  interest  and  costs,    LnrAsn  k  Go. 
vbich  he  had  paid  in  the  suit  aforesaid. 

The  first  endorser,  after  pleading  in  limine  litis  the  exception  of  lis  pendens, 
which  was  overraled,  filed  his  answer  to  the  petition,  and  averred  therein  that 
he  and  the  plaintiff  had  endorsed  the  note  as  co-sureties  for  the  accommodation  of 
the  maker,  and  that  the  plaintiff^  in  no  event  had  the  right  to  recover  of  him 
more  than  one  half  of  the  debt  which  he  had  paid  ;  and  further  he  pleaded  a 
tender  of  the  amount  acknowledged  in  his  answer  to  be  due,  and  deposited  the 
same  in  court  in  satisfaction  of  the  plaintiff's  admitted  demand. 

On  the  trial  in  the  court  below,  the  plaintiff  reserved  a  bill  of  exceptions  to 
the  testimony  of  Fdix  Lenares,  the  maker  of  the  note,  offered  by  the  defendant 
for  the  purpose  of  proving  the  alleged  contract  of  suretyship  between  the  en- 
dorsers, and  thereby  to  exclude  the  operation  of  the  Itx  mercatoria  as  to  the 
liability  of  the  first  endorser  to  the  second  for  the  whole  amount  of  the  note  ; 
and  the  plaintiff  insists  in  this  court  that  his  bill  of  exceptions  was  well  taken, 
and  that  the  testimony  should  have  been  excluded. 

The  District  Judge  sustained  the  defence  of  suretyship  on  the  testimony  of  the 
maker  of  the  note,  and  rendered  judgment  against  the  first  endorser  for  only  one 
half  of  the  debt. 
The  questions  presented  for  our  decision  in  the  case  are : 
First.     Whether  the  exception  of  lis  pendens  was  admissible  and  should  have 
been  sustained. 

Secondly.  Whether  the  maker  of  the  note  was  a  competent  witness  to  prove 
the  contract  of  suretyship  between  the  endorsers. 

And  Thirdly.  If  the  maker  is  a  competent  witness,  whether  his  testimony  is 
sufficient  to  establish  the  allied  contract. 

I.  The  exception  of  lis  pendens  was  properly  overruled.  It  appears  that 
when  the  holder  of  the  note,  F.  R.  Brunotj  instituted  the  suit  above  mentioned 
against  the  maker  and  endorsers,  T.  J.  Bvffington  filed  to  the  plaintiff^s  petition, 
an  exception,  which  was  still  undecided  at  the  time  of  the  commencement  of  this 
suit  by  the  second  endorser,  who  had  paid  the  judgment  obtained  by  the  holder 
of  the  note  ;  and  that  the  suit  of  Brunot  is  the  one  pleaded  as  lis  pendens.  This 
exception  is  only  admissible  when  another  action  is  pending  between  the  same 
parties,  for  the  same  object,  and  growing  out  of  the  same  cause  of  action,  before 
the  same  tribunal  or  one  of  concurrent  jurisdiction.  But  the  parties  to  the  suit 
pleaded  aa  lis  pendens,  are  different  from  those  between  whom  the  present  action 
is  pending.  The  plaintiff  in  the  first  suit  is  no  party  to  this  action.  C.  P.  Art 
335,  Ingram  v.  Richardson,  2  A.n.  839. 

n.  The  maker  of  the  note  was  a  competent  witness  to  prove  the  alleged  con- 
tract of  saretyship  between  the  endorsers,  because  it  was  a  question  in  which  he 
had  no  interest  either  directly  or  indirectly ;  his  liability  was  the  same  whether 
the  contract  of  suretyship  existed  or  not  between  the  endorsers  of  his  note,  for 
his  own  accommodation. 

ni.  The  evidence  of  the  maker  is  insufficient  to  prove  the  existence  of  a  con- 
'tract  of  saretyship,  and  to  take  the  endorsement  of  Buffington  out  of  the  opera- 
tion of  the  oommercial  law,  which  binds  him  for  the  payment  of  the  whole 
amount  of  the  note  to  the  second  endorser. 

This  evidence  shows  that  the  plaintiff  consented  to  endorse  the  note  for  the 
maker,  upon  condition  that  Buffington  should  become  the  first  endorser  ;  and  the 
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fact  that  the  note  was  gi^en  in  renewal  of  a  preexisting  note  then  due,  and  on 
09.    which  the  plaintiff  was  bound  as  endorser,  does  not  affect  the  l^al  liability  of 
Buffington  resulting  from  his  first  endorsement  of  the  note  which  is  now  in  con- 
troversy. 

The  judgment  of  the  lower  court  is  correct  as  to  the  maker,  Fdix  Lenaren,  but 
is  erroneous  as  to  the  second  endorser,  T.  J.  Buffington,  and  must  be  amended. 

For  the  reasons  assigned  it  is  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  lower  court  as  between  the  plaintiff  and  Fdix  Lenares  be  aflfirmed ;  and  it. 
is  further  ordered  adjudged  and  decreed,  that  said  judgment  as  between  the  plain- 
tiff and  T.  /.  Buffington  be  avoided  and  reversed,  and  that  said  plaintiff  recover 
of  said  Buffington  the  sum  of  six  hundred  and  thirty-six  dollars  with  interest 
thereon  at  the  rate  of  ei^t  per  cent  per  annum  from  the  6th  day  of  May  1858, 
until  paid,  with  costs  in  both  courts. 


Hugh  Brown,  Administrator,  v.  William  Sadler, 

A  third  possessor  of  property  which  is  subject  to  a  mortgage  and  veDdor's  privlI^e«-4iaTtng  been 
purchased  at  a  probate  sale  of  succession  property — has  no  right  to  plead  a  want  of  registry  of  sncb 
mortgage  where  it  appears  that  he  was  one  of  the  subscribing  witnesses  to  the  proces-v«rbal  of  the 
sale  of  the  property. 

At  a  sale  of  succession  property,  it  was  bought  in  and  the  purchaser  gave  not<vs  for  a  portion  of  the 
price.  This  purchaser  shortly  afterwards  sold  the  property  and  together  with  the  admlniatrator 
left  the  State.  Another  administrator  having  been  appointed  instituted  a  suit  against  the  seoc»d 
purchaser  to  recover  the  amount  of  the  promissory  oocee,  and  the  latter  answered  alleging  the 
payment  of  the  notes,  and  on  trial  of  the  case  produced  the  notes  with  the  name  of  the  original  ven- 
dee erased.  Hie  Court  heltl  :  that  where  there  was  a  charge  of  fraud  made  and  sabstantiated  as  in 
this  instance,  against  the  administrator  and  original  vendee,  and  where  it  also  appeared  that  the 
latter  was  in  indigent  circumstances  and  without  the  means  of  paying  the  notes,  in  order  to  suatate 
this  plea  of  payment,  it  was  not  sufficient  for  the  defendant  to  produco  the  notes  with  the  name  of 
bis  vendee  erased,  but  that  ho  must  also  show  an  application  of  the  price  which  he  paid  for  the 
property  to  the  extinguishment  of  the  notes  in  the  hands  of  the  administrator,  and  the  circam- 
stances  under  which  the  notes  came  into  his  possession. 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Feliciana,  McVea,  J. 
R.  /.  Bowman^  for  plaintiff  and  appellant  McVea  d  Hunter,  for  defend- 
ant. 

Land,  J.  This  is  an  hypothecary  action  to  enforce  a  mortgage  and  vendor's 
privilege  on  certain  real  estate  in  the  possession  of  the  defendant,  who  daima 
title  by  virtue  of  a  purchase  from  one  Ann  Gair, 

The  facts  of  the  case  are  as  follows  :  James  Gair  died  in  1853,  leaving  a 
widow,  who  administered  his  estate  as  natural  tutrix.  On  the  14th  of  March 
1856,  the  property  in  dispute  was  sold  at  a  Probate  sale  provoked  by  the  admin- 
istratrix, for  one  third  cash  and  the  bahince  on  a  credit  of  one  and  two  years, 
with  interest  at  the  rate  of  8  per  cent,  per  annum  from  date,  and  was  adjudicated 
to  Ann  Gair  at  the  price  of  S1150.  She  paid  one  third  of  the  price  in  cash,  and 
gave  her  two  promissory  notes  at  one  and  two  years,  in  equal  amounts  for  the 
balance,  and  the  notes  thus  given  were  delivered  to  the  administratrix  of  the 
succession.  And  on  the  20th  of  March  1856,  ten  days  after  the  Probate  sale, 
Ann  Gair  sold  the  property  abjudicated  to  her,  to  the  defendant  for  the  price  of 
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91150  in  cash  ;  and  immediatelj  afterwards  departed  for  Scotland,  in  company 
with  the  administratrix,  Cntharme  Gair  ;  neither  Qf  whom  has  ever  retamed  to 
this  State. 

The  plaintiff  soon  afterwards  made  application  for  letters  of  administration  on 
the  succession,  and  haying  been  dnly  appointed,  be  instituted  this  suit  against 
the  defendant  for  the  purpose  of  recoyering  the  amount  of  the  promissory  notes 
given  for  the  balance  of  the  price  of  adjudication  at  the  Probate  sale. 

The  plaintiff  alleges  that  Ann  Gair  was  entirely  without  the  pecuniary 
means  to  purchase  the  property  acyudicated  to  her ;  that  the  sale  was  the  result 
of  a  conspiracy  between  her  and  the  administratrix  to  defraud  the  succession  ; 
that  the  notes  were  fraudulently  carried  by  the  administratrix  to  Scotland,  or 
were  destroyed ;  and  that  in  consequence  of  said  fraudulent  acts,  he  has  been 
unable  to  obtain  possession  of  the  notes,  as  administrator  of  the  succession  of 
Jame$  Gair. 

The  plaintiff  further  alleges  that  the  defendant,  William  SacUer,  was  well 
aware  from  the  day  of  the  Probate  sale,  of  the  existence  of  the  mortgage  and 
privil^e  upon  the  property  adjudicated  to  Ann  Gair,  to  secure  the  payment  of 
the  promissory  notes  for  the  balance  of  the  price,  and  that  he  purchased  the 
property  from  her  with  full  knowledge  of  the  existence  of  said  mortgage  and 
privilege  in  favor  of  the  succession. 

The  defendant  after  pleading  in  his  answer  a  general  denial,  specially  avers 
Uiat  be  believes  that  Ann  Gair  has  taken  up  the  notes  given  by  her  for  the  pur- 
chase of  the  property,  and  thereby  extinguished  her  debt  to  the  succession,  and 
that  he  will  be  able  to  prove  the  same  on  the  trial  of  the  cause. 

The  evidence  shows  that  William  Sadler ,  the  defendant,  was  a  subscribing 

witness  to  the  proces-verbal  of  the  sale  of  the  property  in  dispute  to  Ann  Gair, 

and  that  this  sale  is  mentioned  and  referred  to  in  the  act  of  sale  to  himself ;  and 

the  evidence  further  shows  that  the  defendant,  on  the  trial  of  the  cause,  adduced 

as  proof  of  the  payment  all^^  in  his  answer  the  notes  gfven  for  the  balance  of 

the  price,  with  the  name  of  Ann  Gair  thereon  erased.    And  that  although  the 

notes  on  their  face  were  joint  and  several  or  in  solido,  they  had  been  signed  only 

by  Ann  Gair.    The  evidence  further  shows  that  the  Probate  sale  of  the  property 

bad  not  been  recorded  prior  to  the  sale  to  the  defendant,  and  was  not  recorded 

until  the  5th  day  of  August  1857,  more  than  a  year  subsequent  to  the  sale. 

And  it  still  further  shows  that  Ann  Gair  resided  with  her  brother  during  his  life 

time,  and  afterwards  continued  to  reside  with  his  widow,  the  administratrix,  and 

that  she  did  not  possess  any  property  before  her  purchase  at  the  Probate  sale 

already  mentioned. 

The  questions  which  are  raised  for  our  decision  are :  first,  whether  the  defend- 
ant, vrho  was  a  witness  to  the  proces-verbal  of  sale,  which  operated  a  mortgage 
and  yendor's  privilege  on  the  property  adjudicated,  can  plead  a  want  of  registry. 
And  secondly,  whether  the  plea  of  payment  contained  in  the  defendant's  answer, 
(whicb  involves  a  consideration  of  the  charge  of  fraud  against  the  administratrix 
and  Ann  Gair),  is  sustained  by  the  evidence. 

I.  The  defendant  cannot  plead  a  want  of  registry  of  the  mortgage,  for  article 
3316  of  the  Civil  Code  expressly  declares,  that  neither  the  contracting  parties 
nor  their  heirs,  nor  those  who  are  witnesses  to  the  act  by  which  the  mortgage 
was  stipalated,  can  take  advantage  of  the  non-inscription  of  the  mortgage. 

IX.  The  charge  of  fraud  contained  in  the  plaintiff's  petition  against  the  ad- 
ministratrix and  the  vendee  at  the  probate  sale,  appears  to  be  substantiated  by 
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Bbowv  the  evideDce ;  and  as  Ann  Gair  was  in  indigent  circn instances,  and  withont  the 
Sadixb.  means  of  paying  the  notes,  the  defendant  shoald  have  sustained  his  plea  of  pay- 
ment by  other  evidence  in  addition  to  the  prodaction  of  the  notes  with  the  name 
of  Ann  Gear  thereon  erased,  He  should  have  shown  an  application  of  the  price 
which  he  paid  for  the  property,  to  the  extinguishment  of  the  notes  in  the  hands 
of  the  administratrix,  and  should  have  shown  the  circumstances  under  which  the 
notes  came  into  his  possession. 

It  is  against  the  interest  of  the  administratrix  to  prove  the  payment  of  the 
notes  to  herself,  and  for  this  purpose  she  is  a  competent  witness  for  the  defendant ; 
and  her  testimony  or  that  of  other  witnesses  should  have  been  adduced  on  the 
trial  to  prove  the  payment  alleged  in  the  defendant's  answer,  in  addition  to  the 
production  of  the  notes  themselves. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 

court  be  avoided  and  reversed  ;  and  it  is  now  ordered, adjudged  and  decreed,  that 

this  cause  be  remanded  to  the  lower  court  for  a  new  trial,  and  for  further  pro- 

^  oeedings  according  to  law  ;  and  that  defendant  and  appellee  pay  the  costs  of  this 

appeal. 


()livia  Andrews  u  J.  L.  Crandell,  Sheriff,  et  al. 

Under  articles  3101 ,  3192,  and  3193  of  the  C.  C.  a  right  of  pledge  exists  for  the  keeping  and  fe«d)ng  of 
horses,  and  a  privilege  upon  the  proceeds  of  their  sale. 

APPEAL  from  the  District  Court  of  the  Parish  of  Madison,  Farrar,  J. 
A.  R,  HyneSf  for  plaintiff.    James  Nolan,  for  defendant  and  appellant. 

YooRHiEs,  J.  Tne  plaintiff,  in  her  third  opposition,  claims  a  privilege  on  the 
horses  and  mules  seized  and  sold  by  the  Sheriff. 

Her  demand  is  for  their  board  ;  and  the  only  question  raised  is  whether,  she 
being  a  livery  stM)le  keeper,  the  privilege  attaches. 

Under  articles  3191,  3192  and  3193  of  the  Civil  Code,  a  party  is  entitled  to 
recover  the  expenses  incurred  for  the  preservation  of  property,  which  he  has  in 
his  possession,  "  whether  in  deposit,  loan  or  otherwise" ;  and  he  has  a  right  of 
pledge,  by  which  he  may,  until  reimbursed,  retain  the  property.  As  a  necessary 
consequence,  the  last  mentioned  article  gives  him  a  preference  upon  the  proceeds 
of  the  sale. 

Keeping  and  feeding  horses  must  be  classed  among  the  expenses  ioeurred  for 
their  preservation.  The  District  Judge,  therefore,  held  correctly  that  the  privi- 
lege attached.    Hyams  v.  Smith,  6  An.  362 ;  0.  C.  3184 ;  N.  C.  2102. 

Merrick,  C.  J.,  absent. 
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GusTATE  BouuGNT  V.  Mrs.  Edwabd  Fortier  and  Husband. — Mrs.  Ma-       51    59 
THiLDE  E.  FoRTiERy  Third  Opponent  and  Intervener.  ~l6~ao9' 

1111    780 
The  iDcapacttj  of  the  wife  to  contract  is  removed  hj  the  assent  of  the  husband  ;  but  this  Is  true  only 
in  cases  where  she  can  legaUjf  contract.    For  example,  she  can  only  contract  with  her  husband  in 
certain  cases  ;  she  cannot,  except  in  certain  enamerated  cases,  dispose  of  her  dotal  property  ;  she 
cannot,  when  there  exists  a  community  of  acquests  and  gains  between  her  and  her  husband,  acquire 
property  for  her  separate  Mcount.    To  this  kist  rule  there  are  exceptions  ;  hereafter  noticed. 
Hie  declarations  of  a  married  woman,  in  the  generality  of  cases,  are  not  binding  on  her  unless  veri- 
fied, or  unless  she  has  been  benefitted  by  the  contract. 
The  bosband  is  only  responsible  to  his  wife  for  the  amount  of  her  paraphernal  property  alienated, 
when  it  is  proved  that  he  has  received  the  price  or  (Hherwise  dlbposed  of  the  same  for  his  indi- 
vidual interest. 
Alt  the  eflbcts  of  the  spouses,  not  satisfactorily  ratablifched  to  have  been  brought  into  marriage,  or 
acquired  during  the  marriage  by  inheritance  or  by  donation  made  to  the  one  or  to  the  other  particu- 
larly, constitute  the  assets  of  the  community  or  partnership  of  acquests  and  gains. 
Per  curiam :  We  have  no  doubt  that  the  wife  may  legally  make  an  exchange  of  her  paraphernal 

property. 
The  right  of  the  wife  to  administer  her  paraphernal  property  and  to  alienate  the  same  hnplies  the 

taculty  of  investing  or  re-investing  her  paraphernal  oflTects. 
All  the  wife's  property  which  is  not  declared  to  be  dotal  is  paraphernal,  and  the  wife  has  the  adminis- 
tration and  the  eqjoyment  of  it,  but  she  cannot  alienate  it  without  the  authoriaaition  of  her  husband 
or  of  the  Judge. 
Under  onr  Gode  the  wife  has  an  action  against  her  husband  for  the  restitution  of  her  paraphernal 

property. 
A  wife  cannot  invest  beyond  her  means,  and  conveyances  made  to  the  wife,  on  her  (kilure  to  show 
adeqoate.xneans,  or  maintaining  similar  conveyances  by  reason  of  such  adequate  means,  will  be  set 
aside.  Varioas  decisions  re-alBrmed. 
The  ability  of  the  wife  to  acquire,  during  the  marriage,  property  in  her  own  name  and  for  her  sep- 
arate account,  is  an  exception  to  the  general  rule,  and  it  must,  therefore,  be  strictly  and  rigidly 
oonstroed  ;  and  consequently  the  wife  is  required,  not  only  to  prove  that  she  had  paraphernal  eflbcts 
at  her  disposal,  but  also  tliat  they  were  ample  to  enable  her,  retuowMjf  at  leattf  to  make  the  new 
acqnisliion,  otherwise  the  contract  will  be  trdated  as  a  contract  of  the  community.  The  converse 
of  the  proposition  is  equally  true. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Johnson  S  Denis,  and  E.  A,  Bradford,  for  plaintiff.   /.  S  E.  Bermudez  and 
P.  Souli,  for  defendants.    E,  F.  Filleul,  for  third  opponent  and  intervenor. 

DuFFKL,  J.  By  public  act  passed  before  A,  Mazureau,  a  notary  public  in  the 
city  of  New  Orleans,  on  the  4th  of  February,  1853,  the  third  opponent,  Mrs. 
Mathilde  Labranche,  duly  assisted  and  authorized  by  her  husband,  Edmond  For- 
tier, Jr.,  purchased  from  /.  A,  Livaudais,  for  the  price  of  eighty  thousand  dollars, 
a  plantation  in  the  Parish  of  Orleans,  five  miles  above  the  city  of  New  Orleans 
and  on  the  opposite  side  of  the  river  Mississippi,  measuring  thirty-three  arpents, 
eight  toiaes  and  five  feet,  more  or  less,  front  to  the  river,  and  forty  arpents  in  depth, 
bounded  above  by  the  land  of  Edmotid  Fazende,  and  below  by  that  of  ilf .  Fazende; 
together  with  fifty-six  shtves  and  seven  hundred  and  forty-six  shares  of  the  capital 
stock  of  the  Citfasens'  Bank  of  Louisiana,  being  the  same  property  which  Livau- 
dais had  acqtiired  from  Messrs.  Lacoste  by  act  of  the  26th  April,  1851.  To  make 
up  the  above  sum  of  980,000,  the  purchaser,  Mrs.  Fortier,  paid  in  cash  $5,193  63, 
made  and  sobscribed,  on  the  4th  of  February,  1853,  three  promissory  notes  of 
98,666  66  each,  to  her  own  order  and  by  her  indorsed,  payable  respectively  on  the 
15th  of  February,  1856, 1857  and  1858,  with  6  per  cent,  ipteros^  from  date  to 
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Bot'ijoxY       maturity,  and  8  per  cent,  interest  from  maturity  till  paid,with  mort.gage  and  vendor's 
FaniDi.        priyilege  on  the  conveyed  property ;  and  for  the  balance  of  the  price,  the  par- 
chaser  assumed  the  payment  of  the  following  claims,  which  were  secured  by  special 
mortgages  on  the  same  property,  to  wit : 

1.  A  loan  of  814,869  18,  obtained  as  a  stockholder  of  the  Citizens'  Bank  of 
Louisiana,  payable  Ist  of  August,  1853,  and  renewable  according  to  the  charter 
of  said  bank. 

2.  Xine  notes  furnished  by  Livaudais  to  Messrs,  Lacoste,  his  vendors  as  afore- 
said, in  part  payment  of  his  said  purchase  of  the  26th  April,  1851,  two  of 
$4,906  20i  each,  and  one  of  91,500,  payable  on  the  Ist  of  March,  1853,  three 
other  corresponding  notes  payable  on  the  1st  of  March,  1854,  and  three  other 
corresponding  notes  payable  on  the  1st  of  March,  1855. 

The  act  of  sale  to  Mrs,  Fortier  contains  the  following  clause :  "  La  Dame  ae- 
querenr,  et  le  sieur  Edmond  Fortier  son  mart,  d^clarent  expressement  et  reconnais- 
sent  que  I'acquisition  de  Thabitation,  de  la  portion  de  terre,  des  esclaves  et  actions 
de  banque  sus-decrits,  a  ete  faite  par  la  dite  Dame  Fortier t  dans  le  but  de  faire 
remploi  de  certaines  valeurs  provenant  de  ^es  biens  paraphernaux  dont  I'origiiie 
et  Texistenoe  se  trouvent  ooostat^es  par  Ics  actes  ci-aprcs  mentiones,  savoir  :  sni- 
vant  acte  au  rapport  de  Jtiles  Mossyt  notaire,  en  date  du  dix-nenf  juin  mil  huit 
cent  quarante-trois,  la  dite  Dame  Fortier  a  achete  de  Mr,  J.  P,  Benjamin,  as- 
signee du  sieur  Edmond  Fortier^  le  quart  indivis  d'nne  habitation  et  des  esdares 
y  attaches,  qu'elle  a  pris  en  payement  de  ses  droits  paraphernaux  s'^levant  & 
quinze  mille  piastres  dont  le  sieur  son  mari  s'etait  fait  charge,  et  provenant  d'une 
donation  que  Ini  a  faite  son  pere  le  sieur  Lucien  Labranche,  par  acte  passe  devant 
J.  M,  M.  Guiramond  juge,  et  ex-officio  notaire,  de  la  paroisse  St.  Charles,  le  vingt- 
huit  avril  mil  huit  cent  trente.  Suivant  acte  au  rapport  de  Theodore  Guyol,  no- 
taire en  cette  ville  en  date  du  neuf  Janvier  mil  huit  cent  cinquante,  la  dite  Dame 
Fortier  a  vendu  le  quart  indivis  de  la  dite  habitation  et  des  esdaves  y  attaches,  k 
Messieurs  Hermogene  Bahytas  Labranche  et  Onesiphore  Vidorin  Lobranchey  pour 
la  somme  de  trent  mille  piastres.  Et  suivant  acte  de  partage  fait  entre  les  heri- 
tiers  de  feu  Lucien  Labranche  devant  Daniel  Clarke^  jr.,  Recorder  de  la  paroisse 
de  Jefferson,  le  premier  mai,  mil  huit  cent  quarante-eept,  ]&  dite  Dame  Fortier  a 
re^n  quinze  mille  deux  eent  cinquante-nenf  piastres  et  cinq  sous.  Besqnels  actea 
precites,  il  resulte  que  le  montant  des  droits  paraphernaux  dont  la  Dame  Fortier 
fait  maintenant  le  remploi  s'el^ve  k  quarante-cinq  mille  deux  cent  neuf  piastres 
oinq  sons." 

Crustaue  Bouligny,  the  plaintiff,  as  holder  of  the  last  note  furnished  by  Mrs. 
Fortier  to  her  rendor  LiwtudaiSj  obtained  an  order  of  seizure  and  sale  of  the  plan- 
tation, slaves,  &c.,  acquired  as  aforesaid  on  the  4th  of  February,  1853,  and  the 
whole  property  was,  under  said  writ,  abjudicated  to  ijustave  Bouligny,  on  the  10th 
of  April,  1858,  for  $63,400.  The  purchaser  assumed  the  mortgage  of  the  Citi- 
zens'Bank,  then  reduced  to  $11385.  He  paid  in  cash  $1,607  50,  amount  of 
costs.  He  retained  $11,366  86,  amount,  principal  and  interest,  due  him  on  tlie 
-writ  of  seizure  and  sale ;  and  he  also  retained,  und^  article  707  of  the  Code  of 
Practice,  the  balance  of  the  prioe,  say  $38,540  64,  to  satisfy,  pro  tanto,  two  spe- 
cial mortgages  granted  by  the  third  opponent  to  Bouligny  and  Ganucheau,  the 
one  fbr  $18,000,  by  act  before  A.  Mazureau,  notary,  on  the  1st  of  March,  1856, 
and  the  other  fbr  $25,000,  by  act  before  P.  Lacoste,  notary,  December  22d,  1857. 
This  last  act  includes  also  other  landed  property  and  slaves  mortgaged  by  Edmond 
Fortier t  Jr,,  and  the  renunciation,  by  Mrs,  Fortier,  of  her  legal  mortgage  thereon. 
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The  third  opponent  charges  in  her  petition  of  intervention  that  there  exists  b<»-       BoiTuoiiT 
tween  her  and  her  husband,  a  community  of  acquests  and  gains,  and  that  her  has*       itonm. 
band  is  indebted  to  her  in  the  sum  of  ^64,521   71,  amount  of  her  pari^bemal 
property  received  by  him  and  never  accounted  for.    That  the  title  to  the  Livao- 
dais  plantation,  slaves  and  bank  stodc,  although  taken  in  h^  name,  was  in  reality 
an  acquisition  for  account  of  the  community  aforesaid,  as  she  had  no  separate 
funds  under  her  administration  or  control,  to  invest  or  re-invest ;  that  the  special 
mortgages  granted  on  the  1st  of  March,  1856,  and  22d  of  December,  1857,  to 
Botdigny  dt  Ganuckeau,  are,  for  the  same  reasons,  community  transactions ;  that 
she  cannot  l^ally  bind  herself  for  the  debts  of  her  husband ;  that  she  acted 
throughout  under  marital  influence,  and  is  not  bound  by  her  dedarations ;  that 
the  note  on  which  execution  issued  was,  prior  thereto,  extinguished  by  payment. 
The  third  opponent  concludes  by  asking  judgment  against  her  husband  for  the 
amount  claimed,  with  the  recognition  of  her  tacit  mortgage ;  she  also  asks  that  the 
property  purchased  by  her,  and  the  mortgages  granted  by  her  to  Bouligny  4t 
GanuckeaUf  be  decreed  to  be  for  account  of,  and  against,  her  husband  or  the  legal 
community  existing  between  her  and  her  husband.    She  also  asks  to  be  paid  by 
prefereooe,  the  amount  of  the  purchase  made  by  Gustave  Bouligny  at  the  Sheriff's 
sale  aforesaid,  after  deducting  the  Citizen's  Bank's  mortgage  and  the  costs,  and 
judgment  accordingly  against  Gustave  Bouligny  and  Boufigny  ^  Ganucheau; 
and  her  counsel,  in  their  brief,  demand  in  addition  the  nullity  of  her  renunciation. 
All  the  above  named  persons  were  made  parties  to  the  proceedings,  and  no  excep- 
tion was  taken  to  this  mode  of  proceeding. 

Gtuiave  Bouligny,  and  Bouligny  dt  Ganucheau,  who  alone  contest  the  claims 
of  Afn,  Fortier,  contend  that  the  third  opponent  was  the  true  and  sole  owner  of 
the  property  seized  on  her,  and  that  the  mortgages  granted  by  her  to  Bouligny  d 
Ganucheau  are  g^ood  and  valid  against  her. 
We  gather  from  the  evidence : 

1.  That  Edmond  Fortier,  Jr,,  received  on  the  Ist  of  May,  1847,  the  inheritance 
of  his  wifo  in  the  succession  of  her  father,  Lucien  Labranche,  amounting  to 
915,259  05 ;  and  that  on  the  25th  of  February,  1848,  he  received  for,  and  on  ac- 
count of  his  wife,  the  farther  sum  of  91  >7 62  66,  being  her  inheritance  in  the  suc- 
cession of  her  sister,  Catherine  Ddphine  Labranche,  wife  of  Valeour  Fortier. 

2.  That  the  third  opponent  received  herself  and  without  the  concurrence  of  her 
husband  in  the  act,  on  the  10th  of  September,  1852,  $37,500,  being  her  share  in 
the  property  originally  acquired  by  her  from  the  assignee  of  her  husband,  on  the 
basis  of  the  sale  of  the  whole  property  made  by  her  brothers,  i7.  B.  and  0.  V.  La- 
branche to  A.  W,  Walker.  The  last  amount  was  received  as  follows :  $5,000  in 
cash,  910,000  in  six  notes  of  $1^666  66}  each,  payable,  three  ou  the  1st  of 
September,  1853,  and  three  on  the  1st  of  September,  1854 ;  two  of  said  notes 
were  doe  by  H.  B.  Labranche,  two  by  0.  F.  Labranche,  and  two  by  R.  Labranche  ; 
922,500,  in  five  notes  of  A.  W.  Walker  of  94,500  each,  payable  respectively  on 
the  1st  September,  1855, 1856. 1857, 1858  and  1859,  with  6  per  cent,  interest 
from  Ist  September,  1852,  on  the  four  last  notes.  The  two  notes  of  jR.  Labranche^ 
amountiDg  to  93,333  3^,  were  taken  up  and  paid  by  him  before  the  date  of  the 
sate  from  Levaudtm  to  the  third  opponent. 

3.  That  the  four  notes  of  H.  B.  and  O.  V.  Lab*anehe,  amounting,  in  the  aggre^ 
gate  to  96«666  66}  were,  through  the  agency  o{  Bouligny  Vkud  GanucJiea^i,  dis- 
counted on  the  10th  February,  1853,  and  produced  96,056  31 ;  the  four  first 
notes  of  Walker  were,  in  like  manner,  discounted  on  the  9th  February,  1853,  and 
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hnauan  prodaced  814,646  05,  and  the  last  note  of  Walker  was  likewise  discounted  on  the 
201h  February,  1855,  and  prodaced  $3,710  99.  And  those  several  disconnts, 
amonntiDg,  in  the  aggregate,  to  $24,413  35  neat,  constitute  the  only  paraphernal 
effects  of  the  third  opponent  afifected,  in  any  manner,  to  the  payment,  in  part,  of 
her  purchase  of  $80,000,  as  it  is  also  in  evidence  that  the  $5,000  paid  cash,  were 
advanced,  for  that  purpose,  by  Bouligny  dt  Ganuckeau. 

4.  That  Bouligny  4b  Ganucheau,  who  had  married  sisters  of  the  third  oppo- 
nent, directed  the  sale  to  be  made  to  the  third  opponent  in  its  present  shape,  or  at 
least  negotiated  for  the  same;  that  they,  on  the  3d  of  February,  1853,  opened  in 
their  books  a  regular  account  in  the  name  of  the  third  opponent,  which  account 
was  not,  however,  submitted  to  her  before  the  1st  of  February,  1858,  nor  is  it 
shown  that  she  was  aware  of  its  existence.  The  credit  side  contains,  principally, 
the  neat  proceeds  of  the  above  described  notes  of  Labranche  and  Walker^  the  pro- 
ceeds of  the  personal  notes,  subscribed,  from  time  to  time,  by  the  third  opponent, 
and  the  proceeds  of  the  crops  made  on  the  Livaudais  plantation,  and  on  a  sm^ 
adjoining  place  acquired  by  Edmond  Fortier,  Jr.t  on  the  10th  July,  1857,  without, 
however,  making  any  discrimination.  (The  two  places  were  thrown  together  as 
one  plantation  :  and  twelve  slaves  bought  by  Edmond  Fortier ,  Jr,,  on  the  14th  of 
March,  1856,  and  one  on  the  Ist  of  April,  1856,  were  also  worked  with  the  other 
slaves  of  the  main  plantation.)  The  debit  side,  besides  the  price  of  the  Livaudais 
plantation,  or  so  much  thereof  as  fell  due  from  time  to  time,  contains  all  the  fam- 
ily, household  and  plantation  expenses,  also  $972,  the  price  of  a  slave  sold  to 
Hypdite  Fortier ^  her  son ;  $1,500,  the  price  of  a  slave  sold  to  her  husband  on  the 
let  of  April,  1856 ;  $16,200,  the  price  of  twelve  slaves  sold  to  her  husband  on  the 
14th  of  March,  1856 ;  $1,822  60  for  interest  and  acceptances  on  account  of  said 
slaves,  making,  in  the  aggregate,  $20^494  60  paid  for  account  of  Hypdite  and 
Edmond  Fortier,  To  which  amount  Bouligny  db  Ganucheau  add,  as  still  due  on 
the  tract  of  land  bought  on  the  10th  of  July,  1857,  by  Edmond  Fortier,  Jr,,  and 
to  be  paid  by  the  third  opponent,  $11,527  37. 

5.  That  Edmond  Fortier,  Jr.,  had  the  full,  complete  and  absolute  control  and 
management  of  the  whole  concern,  shipping  the  crops  and  taking  bills  of  lading  in 
his  own  name ;  that  whenever  acts  of  mortgages  or  notes  were  required  to  be 
signed  by  his  wife,  he  was  written  to  to  that  effect  by  Bouligny  4b  Ganucheau ;  io 
fact,  up  to  a  very  short  time  before  the  seizure  of  the  plantation,  she  took  no  part, 
except  to  lend  her  signature  whenever  required. 

Having  thus,  from  the  peculiar  nature  of  the  case,  been  compelled  to  give  a  foil 
statement  of  the  pleadings  and  facts,  we  will  now  proceed  to  draw  our  conclusions. 

Considering  the  degree  of  relationship  which  existed  between  the  parties,  the 
active  part  which  Bouligny  A  Ganucheau  took  in  all  the  transactions  from  their 
origin,  and  their  means  of  knowledge,  as  also  the  manner  in  which  they  tnwsacted 
and  blended  together  the  a&irs,  or  dealings,  of  the  third  opponent  and  of  her  hus- 
band, we  cannot  view  them  in  the  light  of  third  persons.  0.  G.  3522,  No.  32  ; 
Blanchard  v.  Attain,  5  An.  367. 

The  incapacity  of  the  wife  to  contract  is  removed  by  the  assent  of  the  husband 
(CO.  1775,  2420, 1779 ;)  but  this  is  true  only  in  cases  where  she  can  legally  con* 
tract  For  example,  she  can  only  contract  with  her  husband  in  certain  cases.  €. 
0. 2421.  She  cannot,  excepting  in  certain  enumerated  cases,  dispose  of  her  dotal 
property,  G.  C.  2337.  She  cannot,  when  there  exists  a  community  of  acquests 
and  gains  between  her  and  her  husband,  acquire  property  for  her  separate  ac- 
count.   C.  G.  2371.    To  this  last  rule  we  have  also  exceptions  which  will  be 
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hereafter  noticed.  Nor  are  the  declarations  t>f  a  married  woman,  in  the  general-  Bouught 
itj  of  cases,  binding  on  her,  nnless  verified,  or  unless  she  has  been  benefitted  by  FoRsin. 
the  contract ;  and  the  reason  is,  the  controlling  infinence  which  the  hosband  is 
always  presumed  to  exercise  on  all  her  acts.  **  Si  la  femme  prenait,  en  contrao- 
tant,  la  qualite  de  fille  majeure,  de  femme  divorcee,  ou  de  veuve,  le  contrat  n'en 
serait  pas  moins  nul ;  autrement  ce  serait  ouvrir  une  voie  pour  61uder  la  loi. 
Gelui  qui  a  contracts  -avec  une  femme,  doit  s'imputer  de  n'avoir  pas  connu  son 
etat.  Ce  n'est  de  la  part  de  la  femme  qu'nn  simple  dol,  qui  ne  pent  donner  lieu 
k  aucune  action  criminelle.  G'est  un  mensonge,  et  non  pas  un  faux  caracteri- 
se."  Toulier,  vol.  2,  No.  622 ;  Pilcher  v.  Kerr,  7  An.  145  ;  Mrs.  Delery  v.  Her 
Husband  et  al.l  An.  293 ;  Mousier  v.  Zunts  etal.l^  An.  15 ;  Id.  p.  169,  and  the 
Domerous  authorities  therein  cited ;  Mcintosh  v.  Smiih,  2  An.  757. 

The  husband  is  only  responsible  to  his  wife  for  the  amount  of  her  paraphernal 
property  alienated,  when  it  is  proved  that  he  has  received  the  price,  or  otherwise 
disposed  of  the  same  for  his  individual  interest.    C.  C.  2367 ;  Olivier  v.  Her  Hu&- 
band,  6  R.  36  ;  Succession  of  Hargis,  3  An.  142.    This  proof,  under  the  French 
Code,  1450,  results  from  the  simple  fact  that  the  husband  was  a  party  to  the  act, 
and  multo  magis  when  he  actually  received  the  price.    Troplong,  2, 1447;  Mar- 
cade,  5y  1450.    The  same  rule,  with  certain  qualifications,  prevails  in  Louisiana. 
GiUettA  Co.  V.  Deraneo  et  al.  6  An.  590.    Hence  it  results  that,  Edmond  For- 
tier,  Jr,,  having  received  the  inheritance  of  his  wife  in  the  successions  of  her  fa- 
ther, Luden  LaJbrancke,  and  of  her  sister,  Catherine  Ddphine  Labranche,  amountr 
ing,  in  the  aggregate,  to  $17,021  71,  is  responsible  to  her  in  that  amount,  unless 
be  can  show  a  discharge  from  her,  or  a  disbursement  on  her  account,  neither  of 
which  certainly  appears  from  the  conveyance  of  the  Livaudais  property,  which 
does  not  even  contain  a  delegation.    C.  G.  2126  and  2188.    It  also  results  that 
the  t^ird  opponent  having,  without  the  concurrence  of  her  husband  in  the  act  «f 
discharge,  received  her  share  of  the  Walker  purchase,  $37,500,  her  husband  is  not 
responsible  therefor,  unless  she  can  establish,  by  legal  evidence,  that  her  husband 
subsequently  came  in  possession  of  the  same,  or  used  it  for  his  individual  interest. 
And  as  the  record  does  not  contain  such  proof  as  to  the  cash  payment  of  the 
Walker  purchase,  $5,000,  and  the  two  notes  of  R.  Labranche,  say  $3,333  33i, 
Edmond  Fortier,  Jr.,  will  only  be  held  responsible  for  the  balance  of  the  price, 
$29,166  66f ,  and  this  only  in  case  the  Livaudais  sale  be  decreed  to  be  a  convey- 
ance made  to  the  community. 

By  a  strict  interpretation  of  the  articles  2314,  2371,  and  2374,  all  the  effects  of 
the  sponsesy  not  satisfactorily  established  to  have  been  brought  in  marriage,  or 
acqnired  daring  the  marriage,  by  inheritance  or  by  donation  made  to  the  one  or 
the  other  particularly,  constitute  the  assets  of  the  community,  or  partnership  of 
acquests  and  gains.  We  have  already  seen  the  exception  created  by  the  article 
2421 ;  the  articles  128  and  2336  add  two  others.  We  have  no  doubt  that  the 
wife  may  l^^ly  make  an  exchange  of  her  paraphernal  property,  although  our 
Code  does  not,  as  the  Code  Napoleon,  1407,  contain  any  provision  to  that  effect. 
And  it  is  now  the  well  settled  jurisprudence  of  this  State,  that  the  right  of  the 
wife  to  administer  personally  her  paraphernal  property  and  to  alienate  the  same, 
(C.  O.  2361  and  2367)  implies  the  faculty  of  investing  or  re-investing  her  para- 
phernal effects.  Dominguez  v.  Lee,  17  L.  B.  299  ;  Terrell  v.  Syndic,  1  Rob. 
367;  Gonar  v.  Husband,  11  Bob.  526  ;  Stroud  et  al.  v.  Humble  et  al.2  An.  930  ; 
Young  V.  Young,  5  An.  611;  Hanna  v.  Piitchard,  6  An.  730 ;  Metcal/y.  Clark, 
8  Ad.  286. 
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BoouGMT  Under  the  French  regtme  dotal}  as  under  our  Civil  Code,  the  property  which 

fVnarin.  is  not  declared  to  be  dotal,  is  paraphernal  (C.  N.  1574 ;  C.  C.  2360) ;  and  the 
wife  has  the  administration  and  the  enjoyment  of  her  paraphernal  property,  but 
she  cannot  alienate  it  without  the  authorization  of  her  hasband  or  of  the  judge. 
C.  N.  1576 ;  C.  C.  2361  and  2367.  And  under  the  French  conventional  com- 
munity, the  spouses  may  stipulate  a  simple  community  of  acquests,  which  would 
then  consist  of  the  acquisitions  made  during  the  marriage  by  the  spouses  jointly 
or  separately,  with  the  savings  of  their  common  industry,  and  the  fruits  and  rev- 
enues of  their  separate  property.  C.  N.  1498;  C.  C.  2371.  Thus  it  is  perceived,  that 
the  provisions  of  our  Code  in  relation  to  our  legal  community  and  the  paraphernal 
property  of  the  wife  are  a  combination,or  at  least  bear  a  great  similarity  to  the  regime 
dotal  and  communatUe  reduite  aux  acquets.  Thus,  again,  under  the  regime  dotal,  the 
husband  who  enjoys  the  paraphernal  property  of  the  wife,  is  liable  to  all  the  obliga- 
tions of  the  usufructuary  (C.  N.  1580) ;  and  under  our  Code,  2367,  2368,  the  wife 
has  an  action  against  her  husband  for  the  restitution  of  her  paraphernal  property. 

The  sj^stem  of  remploi,  re-investment,  is  not  as  ample  under  our  Code  as  under 
the  Code  Napoleon,  but  it  is  sufSciently  recognized  to  authorize  us  to  invoke,  to 
a  certain  extent,  the  authority  of  the  eminent  French  commentators  and  jurists 
who  have  exhausted  the  subject.  That  the  system  itself  is  not  foreign  to  our 
laws,  is  apparent,  among  others,  fh)m  the  following  articles  of  the  Civil  Code : 
2336,  2340,  2341, 2355,  2421,  and  70. 

We  have  stated  that  the  right  of  the  wife  to  invest  or  re-invest  her  paraphernal 
effects  is  derived  from  the  liberal  interpretations  given  to  the  articles  2361  and 
2367  of  the  Civil  Code.  W^re  it  not  so,  the  investment  would  inure  to  the  com- 
munity, and  constitute  the  wife  a  creditor  of  the  community  to  the  extent  of  the 
amount  invested.  We  have  searched  in  vain,  in  our  Reports,  for  a  case  where  the 
right  of  the  wife  to  invest,  beyond  her  means,  was  sanctioned  by  tliis  Court,  bat 
we  have,  on  the  contrary,  found  numerous  decisions  either  setting  aside  convey- 
ances made  to  the  wife,  on  her  failare  to  show  adequate  means,  or  maintaining 
similar  conveyances  by  reason  of  such  adequate  means.  Ellis  v.  Rush,  5  An.  B. 
116 ;  Squier  v.  StocktoUf  5  An.  742 ;  Young  v.  Young,  5  An.  611;  Metcal/y. 
Clark,  8  An.  286 ;  Pearson  v.  Pearson,  15  An.  119  ;  Clark  v.  Norwood,  12  An. 
598  ;  Cormier  v.  Ryan,  10  An.  688 ;  Bass  v.  Larch,  7  An.  104. 

As  the  ability  of  the  wife  to  acquire,  during  the  marriage,  property  in  her  own 
name  and  for  her  separate  account,  is,  under  our  jurisprudence,  an  exception  to 
the  general  rule,  (C.  C.  2374)  it  must  be,  therefore,  strictly  and  rigidly  constmod ; 
and  consequently  the  wife  is  requured,  not  only  to  prove  that  she  had  paraphernal 
effects  at  her  disposal,  but  also  that  they  were  ample  to  enable  her,  rea$onalfly,at  leati 
to  make  the  new  acquisition ;  otherwise,  the  contract  will  be  treated  as  a  contract 
of  the  community.  Such,  without  doubt,  would  be  the  result  in  a  oontestatioo 
between  the  creditors  of  the  husband  and  the  wifis ;  and  we  can  see  no  good  reiu- 
son  to  depart  from  the  principle  in  the  coaverse  of  the  proposition,  by  denying  to 
the  wife  the  privilege  of  showing  the  true  character  of  the  contract  becaose  of  her 
declarations,  which,  as  we  have  already  stated,  do  not  conclude  her.  Prudhomm^ 
V.  Edens,  6  Bob.  65 ;  Ertoin  v.  McCalop,  5  An.  173;  Pattmvm  v.  Frazar,  5  An. 
586.  The  authority  to  invest,  does  not  carry  with  it  the  unbounded  liberty  to 
run  into  wild  and  ruinous  speculations,  and  was  never  intended  to  place  the  wife, 
having  paraphernal  property,  on  a  footing  of  perfect  equality  with  a  wife  sepft- 
rated  in  property  by  judgment  or  by  contract,  as  would  be  the  case  did  we  bold 
the  third  opponent  to  her  contract. 
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We  therefore  conclade  that  it  is  against  the  policy  of  the  law,  and  the  spirit  Bjuuost 
and  letter  of  our  system  of  legal  commanity,  to  sanction  contracts  made  by  the  Foimnt. 
wife,  under  pretext  of  investing  her  paraphernal  effects,  when,  as  in  th§  case  at 
bar,  the  amount  invested  bears  no  proportion  to  the  value  of  the  property  substi- 
tuted in  its  place,  but  on  the  contrary,  that  all  such  acquisitions  belong  to  the 
eommunity,  saving  always  to  the  wife  her  action  for  the  reimbursement  of  the 
price  contributed  by  her. 

Our  notions  of  the  necessary  conditions  to  constitute  a  valid  investment,  are 
perhaps  more  inflexible  (apart  from  certain  forms  which  do  not  here  require  our 
notice)  than  those  generally  entertained  in  France,  but  this  is  due  principally  to 
the  difference  which  marks  the  two  systems,  as  will  be  at  once  perceived  by  read- 
ing the  articles  1407  and  1408  of  the  Napoleon  Code.    Yet  we  are  not  the  less 
satisfied  that  our  conclusion  as  to  the  real  nature  of  the  Livaudais  purchase,  would 
undoubtedly  be  the  same  under  the  French  tribunals.    The  controlling  opinion  in 
France  is,  in  spite  of  Art.  1407,  N.  C,  that  when  the  property  received  in  ex- 
change, or  acquired  by  way  of  remphi,  by  one  of  the  spouses,  is  of  double  the 
value  of  the  one  ceded  in  counter  exchange,  or  of  the  price  invested,  that  the  un- 
divided half  of  the  newly  acquired  property  belongs  of  right  to  the  community; 
but  that  when  the  difference  is  more  than  fifty  per  cent.,  then  the  property  belongs 
either  m  whole,  or  proportionately  to  the  community,  according  to  the  peculiar 
&cts  of  each  particular  case.    I^othier,  Trait,  de  la  Com.,  part  I,  ch.  2,  Nos.  197 
and  198  ;  Marcade,  verba  Cont.  de  Mar.,  vol.  5,  art.  1435,  par.  1 ;  Troplong,  vol. 
1,  637;  Duranton,  vol.  14,  Nos.  195  and  391. 

One  of  the  reasons  assigned  by  Duranton  is,  that  should  it  be  otherwise,  a  hus- 
band who  had  sold  one  of  his  estates  for  6,000  fr.  could  acquire  an  estate  of  the 
value  of  40,000  fr.  or  more,  with  the  funds  of  the  community,  by  simply  declaring 
in  the  act,  that  the  acquisition  is  made  to  replace  his  conveyed  property.  He 
would  thus  take  the  profits  which  the  community  might  have  otherwise  derived 
from  the  acquisition ;  and  this  would  be  contrary  to  the  principle  of  the  Code,  for 
he  owes  to  the  community  all  his  industry,  all  the  profits  which  he  can  derive 
from  his  speculations. 

It  naturally  follows,  from  our  above  opinion  of  the  Livaudais  purchase,  that  the 
mortgages  granted  by  the  third  opponent  must  follow  the  same  fate. 

We  express  no  opinion  as  to  the  validity  of  the  renunciation  made  by  the  third 
opponent,  on  other  property  mortgaged  by  her  husband,  as  the  question  was  not 
pot  at  iasae  by  the  pleadings. 

With  regsrd  to  the  note  on  which  execution  issued  in  this  case,  we  have  come 
to  the  oonclosion  that  the  evidence  does  not  substantiate  the  allegations  of  the 
third  opponent 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court  be  reversed . 
It  is  farther  ordered,  adjudged  and  decreed,  that  the  sale  of  all  the  landed  proper- 
ty, ^ves  and  bank  stock,  made  by  /.  A.  Livaudais  to  the  third  opponent,  by  act 
before  A.  Mazureau,  notary,  in  New  Orleans,  on  the  4th  of  February,  1853,  as 
also  the  two  special  mortgages  granted  by  the  third  opponent  on  the  above  men- 
tioned landed  property  and  slaves  to  Bouligny  A  Gamuheau,  the  one  bearing 
date  March  1, 1856,  passed  before  tlie  said  Mazureau,  and  the  other  bearing  date 
December  22, 1857,  passed  before  Pk.  Lacoste,  notary,  in  New  Orleans,  be,  and 
the  same  are  hereby  declared  to  be  for  account  of  the  community  which  then  ex- 
isted betwc*en  the  third  opponent  and  her  husband,  Edmond  FortieVf  Jr.;  and  that 
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BouuoNT  consequently  the  third  opponent  be  released  from  all  personal  liability  growing 
FoRiiBL        ont  of  the  said  acts. 

It  is  farther  ordered,  adjadged  and  decreed,  that  the  third  opponent  have  judg- 
ment against  her  said  husband  for  the  amount  of  her  paraphernal  property  re- 
ceived by  him,  to  wit,  the  sum  of  forty-six  thousand  one  hundred  and  eighty-dght 
dollars  and  thirty-eight  cents,  and  that  her  legal  mortgage  on  all  the  immovable 
property  and  slaves  of  her  husband,  to  secure  the  payment  of  said  sum,  be  hereby 
recognized,  to  take  effect :  on  May  1, 1847,  to  secure  fifteen  thousand  two  hundred 
and  fifty-nine  dollars  and  five  cents  thereof;  on  February  2.5, 1848,  to  secure  the 
farther  sum  of  seventeen  hundred  and  sixty-two  dollars  and  sixty-six  cents  there- 
of; and  on  February  3, 1853,  the  day  of  the  Livaudais  sale,  to  secure  the  balance, 
say  twenty-nine  thousand  one  hundred  and  sixty-six  dollars  and  sixty-six  cents. 

It  is  further  ordered,  adjudged  and  decreed,  that  Gustave  Bouligny,  or  his  suc- 
cession, be  condemned  to  pay  to  the  third  opponent  the  amount  retained  in  the 
Sheriff *s  sale  of  the  10th  April,  1858,  of  the  property  conveyed  as  aforesaid  by 
/.  A,  Livaudaisy  to  satisfy  pro  tanto  the  above  recited  mortgages  in  favor  of  Bou- 
ligny 4b  GanucheaUf  to  wit,  the  sum  of  thirty-eight  thousand  five  hundred  and 
forty  dollars  and  sixty-four  cents ;  which  last  amount,  when  paid  as  aforesaid  to 
the  third  opponent,  is  to  be  credited  on  the  judgment  herein  rendered  against 
Edmond  Fortiery  Jr. 

And  in  default  of  the  above  payment  by  Gustave  Bouligny,  or  his  sucoessicm, 
it  is  further  ordered  aud  decreed,  that  the  property  adjudicated  as  aforesaid  by 
the  Sheriff,  be  seized  and  sold  for  cash. 

It  is  finally  ordered,  that  the  costs  of  both  Courts  be  divided  and  paid  as  fol- 
lows :  One-third  by  Edmond  Fortiery  Jr.;  one-third  by  the  syndic  of  the  insolv- 
ents, Bouligny  <6  Ganucheau;  and  one-third  by  the  succession  of  Gustave  Bott- 
ligny. 

Land,  J.,  took  no  part  in  this  opinion. 

Merrick,  C.  J.,  absent. 


Thomas  B.  Harper  ».  John  0.  Terry. 

Whore  a  partial  payment  baa  been  made  on  a  Judgment,  and  a  settlement  between  the  parties  for  tbe 
balance,  and  an  alicu  writ  oTJieri  fada*  sued  out  on  which  the  property  of  the  plaintiff  was  9cAA — 
Hdd :  that  no  action  in  damages  could  be  sustained.  So  long  as  there  was  a  balance  due  on  tbe 
Judgment,  the  defendant  had  a  right  to  his  execution  for  Its  collection. 

Where  the  writ  issues  for  more  than  is  due,  the  remedy  is  by  Injunction,  according  to  tbe  Revlattd 
Statutes,  p.  246  sec.  3,  4. 

APPEAL  from  the  District  Court  of  the  Parish  of  Livingston,  Wilsmy  J. 
r.  A,  Bartletty  for  plaintiff  and  appellant     Whittaker  A  FeUows,  for  de- 
fendant. 

Land,  J.  This  is  a  suit  to  recover  one  thousand  dollars  damages,  on  the 
grounds  that  the  defendant  illegally  sued  out  an  alias  writ  of  fieri  facias  on  a 
judgment  obtained  by  him  against  the  plaintiff,  and  illegally  caused  the  property 
of  tbe  latter  to  be  seized  and  advertised  for  sale  by  the  Sheriff  under  the  writ,  alter 
the  judgment  had  been  extinguished  by  a  partial  payment  in  money,  and  a  settle- 
ment between  the  parties  for  the  balance. 
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It  appears  that  sabfleqaently  to  the  issae  of  the  writ  above  mentioned,  a  plurie$ 
fi.  fa,  was  sued  oat  by  the  defendant  on  his  jadgment  against  the  plaintiff,  and  a 
tract  of  land  belonging  to  the  latter  was  seized  and  sold  by  the  Sheriff;  and  that 
the  plaintiff  himself  was  present  at  the  sale  and  became  the  parchaBer  of  the  prop- 
erty at  the  price  of  two  hundred  and  sixty-seven  dollars,  which  was  less  than  the 
amount  due  on  the  jadgment  after  deducting  the  alleged  partial  cash  payment 
above  mentioned. 

These  facts  conclude  the  plaintiff  from  recovering  damages  of  the  defendant,  for 
suing  out  the  alias  fi.  fa.,  and  causing  a  seizure  to  be  made  under  it  by  the  Sher- 
iff So  long  as  there  was  a  balance  due  on  the  judgment,  the  defendant  had  a 
right  to  bis  execution  for  its  collection ;  and  the  seizure,  sale  and  purchase  by  the 
plaintiff  under  the  pluries  writ,  make  conclusive  proof  against  him  of  the  existence 
of  such  balance,  in  the  absence  of  allegation  and  evidence  of  error  or  mistake. 
And  80  long  as  the  defendant  had  a  right  to  issue  execution  on  his  judgment,  he 
cannot  be  held  liable  in  damages  for  the  exercise  of  that  right 

There  is  no  weight  in  the  objection  that  the  writ  issued  for  more  than  was  due 
on  the  judgment,  as  the  seizure  was  released  by  order  of  the  defendant's  counsel ; 
and  besides,  the  remedy  in  such  cases  is  by  injunction,  as  provided  specially  by 
statute.    See  Rev.  Stat.  p.  246,  sees.  3  and  4. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  jadgment  of  the  lower 
Court  be  affirmed,  with  costs. 

Merbjck,  0.  Jf,  absent. 


Geo.  W.  Spubun  v.  Richard  M.  Millikin. 

iBiproveineDU  upon  public  UuDds  cuwot  form  tbe  ol^Joct  of  a  cootract,  wbere  tbe  party  is  not  in  a 
aitoation  to  avail  himself  of  tbe  pr<»empUon  laws-  Being  a  trespasser  be  cannot  claim  indenmity  for 
bis  improTements. 

No  suit  will  lie  to  recorer  bade  what  has  been  paid  or  given  in  compliance  with  a  natural  obliga- 
tion   C.  C.  17M»  17M. 

Moooy  paJd  for  usarioos  interest  cannot  be  recovered  in  a  Court  of  Justice.  Tbe  decisions  in  4  Rob. 
408,  and  1  An.  265,  re-affirmed. 

APPEAL  from  the  District  Court  of  the  Parish  of  Carroll,  Farrar,  J. 
Sparrow  S  Montgomery,  for  plaintiff.    DeFrarue  d  Harper,  for  defendant 
and  appellant 

VooBHiBS,  J.  In  the  spring  of  the  year  eighteen  hundred  and  fifty-four,  the 
defendant,  then  a  pre«mptor  on  public  lands,  sold  to  the  plaintiff  an  improve- 
ment on  other  public  lands.  The  latter  furnished  for  the  purchase  his  two  notes, 
eadi  for  the  sum  of  two  hundred  dollars,  payable  to  bearer. 

These  notes  being  in  the  hands  of  third  persons,  were  taken  up  by  the  plaintiff, 
who  gave  others  in  renewal. 

Suit  is  now  brought  to  recover  the  amount  of  the  two  first  notes,  on  the 
ground  tbat  the  sale  of  the  improvements  was  iil^al  and  null,  and  that  the 
vendee  is  consequently  entitled  to  a  repetition  of  the  purchase  money. 

It  appears  that  at  the  date  of  this  transaction,  whether  previously  or  subse- 
qneotlyy  it  is  difficult  to  determine,  Spurlin  purchased  public  lands  adjoining  the 
land  QpOD  which  were  situated  the  improvements  in  question.  After  renting 
tbflM  iniprovfnents  about  two  years,  he  sold  them  to  William  Barnes,  who,  it 
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sppean,  sobflequently  absconded  witliout  paying  tbe  atipiilated  prioe  of  hk  por- 
ohase,  (S550.) 

It  18  well  settled  tbat  the  improTementB  npon  the  public  lands  cannot  form  the 
object  of  a  contracti  where  the  party  is  not  in  a  situation  to  avail  himself  of  the 
pre-emption  laws.  Being  a  tresspasser,  he  cannot  clum  indemnity  for  his  im- 
provements. C.  C.  1772,  1887, 1889 ;  3  A.  145,  Wood  v.  Lyle,  The  sale  from 
Millikin  to  Spurlin  was  an  iWegal  one ;  and  bad  suit  been  brought  by  the  former  to 
compel  the  latter  to  pay  the  price,  the  demand  would  have  been  rejected. 

But  having  paid  this  debt,  can  the  plaintiff  ask  its  repetition  ?  He  certainly 
was  benefitted  by  the  transaction ;  he  leased  and  sold  the  premises,  besides  having 
had  them  in  his  enjoyment  and  possession.  And,  if  the  defendant  acted  illegally 
in  this  matter,  the  plaintiff  was  in  no  better  situation  by  his  own  showing.  At 
all  events  this  case  comes  within  the  operation  of  the  first  section  of  arUde  G.  0. 
1751,  classifying  as  natural  obligations :  **  Such  obligations  as  the  law  has  ren- 
dered invalid  for  the  want  of  certain  forms  or  for  some  reason  of  general  policy, 
but  which  are  not  in  themselves  immoral  or  unjust'*  In  such  cases,  says  the  sub- 
sequent article  (G.  G.  1752) :  **  No  suit  will  lie  to  recover  back  what  has  been 
paid  or  gpven  in  compliance  with  a  natural  obligation." 

For  reasons  of  general  policy  the  law  does  not  countenance  the  sale  of  im- 
provements on  the  public  lands  by  a  party  who  is  not  in  a  situation  to  avail 
himself  of  the  pre-emption  kiws ;  but  there  is  nothing  immoral  or  unjust  in  such 
a  sale,  if  no  undue  advantage  be  taken  of  the  vendee.  Indeed  such  a  sale  might 
be  the  very  means  of  enabling  the  latter  to  enter  the  land.  A  contract  of  this 
kind  might,  consequently,  create  a  natural  obligation,  the  discharge  of  which 
would  be  conclusive  between  the  parties.  * 

Upon  the  same  principle  it  has  been  repeatedly  held  that  money  paid  for  usuri- 
ous interest,  could  not  be  recovered  in  a  court  of  justice.    4  B.  493 ;  1  An.  265. 

In  the  case  at  bar  there  was  unquestionably  a  natural  obligation  on  the  part  of 
the  purchaser  to  pay  the  stipulated  price  of  the  improvements,  which  were  con- 
veyed to  him  by  tbe  defendaut  The  contract  was  of  their  own  seeking ;  and 
there  is  no  proof  that  the  latter  deceived  the  former  in  this  respect  Tbe  volan- 
tary  execution  of  the  respective  stipulations  is  a  bar  to  this  litigation. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Gonrt 
on  the  verdict  of  the  jury,  be  avoided  and  reversed  ;  and  that  there  be  judgment 
in  favor  of  the  defendant  and  appellant  with  costs  in  both  courts. 

Mkruck,  G.  J.,  absent. 


Austin  &  McWilliahs  v.  Henry  E.  Moors. 

to  cases  InvolTiDg  qaestions  of  fici,  and  where,  uaoally,  (he  evidence  does  ool  foUjr 
danuigee,  w  for  a  ft^iveloua  appeal,  can  be  allowed. 

APPEAL  from  the  District  Gourt  of  the  Parish  of  Iberville,  Avery,  J. 
Samuel  Mathews^  for  plaintiff.    Zenon  Labautfe,  for  defendant 
DutteL,  J.    This  case  presents  simple  questions  of  facts,  and  we  cannoC  say 
that  the  District  Judge,  who  has  reviewed  tlie  whole  evidence  with  partienlar 
care,  has  erred  in  his  appreciation. 

In  cases  involving  questions  of  fticts,  and  where,  usually,  the  evidence  4oea  not 
My  concord,  no  damages,  as  for  a  frivolous  appeal,  can  be  allowed. 
Judgment  alBnned. 
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Mart  M.  Prendebgast  v,  Michael  Prenderoast. 

Articles  1674  nnd  1676  of  tbe  Civil  Code  lay  down  the  rales  regnlatlDg  the  forms  or  formalities  to  be" 
observed  in  maktag  a  nuneapative  will  by  private  act.  Such  a  will  musi  be  tested  by  those  articles, 
aod  is  sut^ect  to  no  other  formality,  10  An.  212. 

The  testator  must,  therefore,  either  dictate  hirf  will,  or  in  the  absence  of  such  dictation,  he  must  pre- 
sent the  Instrument,  which  he  has  caused  to  be  written,  and  declare  that  it  contains  his  last  inten- 
tioDS.  In  other  words  this  iwesentatlon  and  declaration,  which  Is  nnnecessory  when  the  wiU  Is 
dictated,  is  Intended  to  supply  the  want  of  dictation.  There  Is  a  manifest  dilference  between 
dictating  a  will  and  causing  it  to  be  written.  Dictation  is  used  in  a  technical  sense,  and  means  to 
pronounce  orally  what  is  destined  to  be  written,  at  the  same  time,  by  another.  Such  is  the  settled 
deftatekm  of  this  term  under  our  Jurisprudence. 

If  the  law  nqnlres  a  technical  dictation,  there  must  be  a  strict  ccmpltance.  Nor  would  the  courts  b< 
justified  in  presuming  a  compliance  ;  for  in  nuncupative  wills  by  private  act  nothing  can  be  taken 
by  implication.  C.  C.  1640, 1641 ;  C.  P.  080, 033.  The  decision  in  the  case  of  Borddon  v.  JEaerett,  11 
An.  638,  re-affirmed. 

A  win  cannot  be  annulled  on  the  ground  that  all  the  formalittes  were  carried  on  in  the  presence  of 
tbe  witnesses.  If  It  will  snfllce  to  comply  with  some  formality  in  their  absence,  a  ./brtiori  in 
their  presence.  The  attendance  of  witnesses  is  hitended  as  a  sanction  to  the  proceedings,  and 
cauMrt  invalidate  them  in  any  contingency.  C.  C.  1642  ;  BcrdeUm  v.  Banm^  11  An.  676,  overruled. 
ItanncK,  C.  J.,  dissenting.  Article  1588  of  the  Civil  Code  declares,  that  the  formalities  to  which 
tastameots  are  sutdeot  by  the  provislsions  of  the  Code,  must  be  observed  or  they  are  null  and  void. 
There  Is  not  then  any  discretion  left  the  magistrate  to  reason  concerning  the  use  or  necessity  of  the 
formalities  prescribed.  It  is  sufllclent  for  him  that  they  are  prescribed.  Formalities  are  declared 
by  the  Cbde  to  be  of  the  essence  of  wills,  that  is,  essential  to  their  validity.  Tbe  law  on  the  subject 
has  shown  the  greatest  care  to  protect  the  testator  fhrni  surprises  and  captation. 

APPEAL  from  tbe  District  Court  of  tbe  Parish  of  E.  Baton  Boage,  Av^ry^  J. 
New  <f  Burke,  for  plaiotifT  and  appellant.    Dunn  <ft  Herron,  for  defendant. 

YooRHiss,  J.  Tbe  validity  of  the  last  will  of  Thomas  Prtndergtut,  deoeased, 
most  be  tested  under  the  provisions  of  artieles  1574  and  1575  of  the  Civil 
Code. 

These  articles  lay  down  the  rules  r^^ulating  the  forms  or  formalities  to  be  ob- 
served in  making  a  nuncupative  will  by  private  act ;  and  the  second  paragraph 
of  the  latter  provides  that :  "  This  testament  is  subject  to  no  other  formality  than 
those  prescribed  by  this  and  the  preceding  article."  10  A.  212,  Graves  v. 
Graves. 

The  questions  raised  in  this  cause  relate  to  the  dictation  of  the  will,  and  its 
presentatioD  by  the  testator,  accompanied  by  the  delaration  that  the  instrument 
contains  bis  last  intentions. 

Tbe  first  question  is  whether  a  nuncupative  will  by  private  act,  which  is  not 
written  by  the  testator,  must,  in  all  cases,  be  received  under  his  dictation.  This 
most  be  aoawered  affirmatively,  for  all  cases  arising  under  the  first  paragraph  of 
article  1574,  and  negatively  under  the  second  paragraph.  The  former  uses  the 
expression  '*/r€m  his  dictation;*'  and  the  latter  ^  caused  it  to  be  written,*' 

It  is  tme  that  article  1568  lays  down  the  general  rule  that  nuncupative  testa- 
ments, which  are  not  written  by  the  testator  himsdf,  must  be  made  under  his 
dictation.  But,  as  stated  above,  nuncupative  testaments  by  private  act,  made 
under  the  second  dause  of  article  1574,  are  specially  excepted  from  the  operation 
of  the  general  rule  by  the  last  clause  of  the  subsequent  article. 

Tbe  testator,  must,  therefore,  either  dictate  his  will ;  or,  in  the  absence  of  such 
dictation,  he  nuist  present  the  instrument,  which  he  has  caused  to  be  writteQ»  subA 
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declare  that  it  contaiDS  his  last  intentioDS.    Id  other  words,  this  preeeDtatioo  and 
PkwnBNuar.    declaration,  which  is  anneoessary  when  the  will  is  dictated,  is  intended  to  aapply 
the  want  of  dietatioQ.    This  results  from  the  yery  terms  of  the  two  paragraphs 
of  the  article. 

There  is  a  manifest  difibreoce  between  dictating  a  will  and  caosiiig  it  to  be 
written. 

Dictation  is  used  in  a  technical  sense  and  means  to  pronounce  orally  what  is 
destined  to  be  written  at  the  same  time  by  another.  Snch  is  the  settled  d^oi- 
tion  of  this  term  nnder  our  jurisprudence. 

But  when  the  Code,  after  providing  in  what  cases  there  must  be  a  dictatioD, 
goes  on  stating  that  it  wiU  suffice  if,  upon  complying  with  some  additional  for- 
mality, the  testator  causes  the  instrument  to  be  written  by  another  person,  it  is 
obvious  that  the  purpose  is  to  dispense  with  the  technical  dictation.  For  not 
only  is  the  technical  expression  omitted,  and  words  of  ordinary  import  substi* 
tnted  ;  but,  in  other  passages,  the  lawgiver  uses  in  this  connection  sudi  expres- 
sions as :  **  caused  it  to  be  committed  to  Vfriting" — "written  by  another  under  kik 
direction/*  etc.  0.  0.,  1569, 1642«  And,  if  it  be  true  that,  in  these  terms,  there 
should  be  no  difference,  then  the  second  paragraph  of  the  article  1574  is  mere 
tautology,  with  one  reservation  which  of  itself  however,  is  sufficient  to  show  the 
fallacy  of  such  premises.  That  reservation  would  be  that,  although  it  be  impera- 
tive that  the  will  be  dictated,  yet  the  testator  might  make  the  dictation  in  the 
absence  of  the  witnesses,  to  one  whose  agency  may  remain  entirely  unknown ! 

If  the  law  requires  a  technical  dictation,  there  must  be  a  strict  compliance. 
Nor  would  the  courts  be  jnstified  in  presuming  a  compliance ;  for,  in  nuncapative 
wills  by  private  act,  nothing  can  be  taken  by  implication.  C.  C.  1640, 1641. 
C.  P.  930, 933. 

To  require  a  dictation  in  the  absence  of  the  witnesses  is  an  anomaly ;  and  the 
law,  so  construed,  would  contain  in  its  bosom  the  germ  of  its  own  destruction. 

Roles  of  coDstmctioD  are  resorted  to  for  the  purpose  of  giving  eflfect  to  the 
law,  and  not  with  the  view  of  rendering  it  nugatory.  In  the  case  of  Borddon 
V.  Averettj  (11  A.  636),  the  court  said  :  "  The  nuncupative  will,  by  public  act, 
most  be  dictated  by  the  testator  and  written  hy  the  notary  a$  dictated ;  and,  if 
under  private  signature,  it  may  be  written  by  hhnself,  or  another ;  but,  when 
written  by  another  person,  it  must  be  from  his  dictation,  or  he  must  have  canted 
it  to  be  written,  in  substance  and  in  form,  as  he  presents  it,  declaring  it  to  contain 
his  last  will,  ses  demiera  vohntis,'*  The  distinction  is  there  precisely  made :  the 
testator  must  either  dictate  the  will,  or  he  must  cause  it  to  be  written  ;  but»  ir 
he  resorts  to  the  latter  mode,  he  must,  as  he  presents  the  instrument,  dedare  thai 
it  contains  his  last  intentions. 

Such  is  the  doctrine  of  the  Code ;  and  it  is  to  be  r^^ted  that  the  ruling  in 
the  above  quoted  case  was  not  adhered  to  in  the  case  of  Borddon  v.  Baron,  snb* 
sequently  decided  at  Alexandria.  (11  A.  676.)  In  the  latter  the  court  held  » 
dictation  to  be  always  indispensable  under  article  1568,  without  even  noticing^ 
the  exoepiioft  introduced  by  tiie  second  paragraph  of  article  1575.  See  the  case 
of  Chaves  v.  Chraws,  10  A.  212. 

We  now  come  to  another  question,  somewhat  connected  with  the  previotts 
diMmssion,  and  which  has  never  been  heretofore  presented  to  our  courts. 

The  wriicle  says  that  it  will  suffice  if  the  testator  causes  the  will  to  be  written 
out  of  the  pvesenoe  of  the  witnesBes,  and  It  is  oontended  that,  although  the 
•tminant  b^  in  »1|  p^hef  mpeot^  regular,  if  it  has  been  written  m  their 
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it  18  noil  and  void  for  non-compliance,  in  this  respect,  with  the  letter  and  spirit  of 
ti^law. 

This  doctHne  is  untenable.  A  will  cannot  be  annulled  on  the  ground  that  all 
the  formalities  were  carried  on  in  the  presence  of  the  witnesses.  If  it  will  suffice 
to  comply  with  some  formality  in  their  absence,  a  fortiori  in  their  presence. 
The  attendance  of  witnesses  is  intended  as  a  sanction  to  the  proceedings,  and 
CMinot  irvalidate  them  in  any  contingency.    C.  G.  1642. 

Six  witnesses  signed  the  will  of  Thomas  Frendergasty  deceased.  By  their  testi- 
mony, taken  down  for  the  homolc^tion,  it  appeared  that  this  instrument,  which 
the  testator  had  caused  to  be  written  by  one  of  the  subscribing  witnesses,  was 
duly  presented  as  such  with  the  required  declaration.  There  was,  however,  a 
conflict  in  the  testimony  of  the  same  witnesses,  when  they  were  examined  during 
the  trial  of  this  cause.  Three  of  them,  however,  fully  corroborated  the  former 
depositions  upon  the  probate  of  the  will.    C.  P.  943. 

The  same  rules  of  evidence  apply  in  this  respect  as  in  other  cases,  subject  to 
the  exception  introduced  by  articles  1641  of  the  C.  C,  and  933  of  the  G.  P.;  and 
the  weight  of  evidence  is  left  to  the  appreciation  of  the  Judge. 

There  is  sufficient  proof  in  the  record  that  the  testator  caused  his  will  to  be 
written  by  one  of  the  subscribing  witnesses,  and  that  the  former  presented  the  in- 
stmment  to  them  as  his  last  will,  declaring  that  it  contained  his  last  intentions. 
The  objections  raised  to  its  validity  are,  therefore,  unfounded. 
Judgment  affirmed. 

Merrick,  G.  J.  dissenting.  The  will  in  controversy  in  this  case  was  written 
by  one  of  the  witnesses  in  the  presence  of  the  other  witnesses,  but  the  proof  fails 
to  show  that  it  was  dictated  by  the  testator. 

In  order,  therefore,  to  maintain  the  will,  it  is  necessary  to  overrule  the  case  of 
Bordelon  v.  Barony  11  An.  676. 

Having  concurred  in  the  decree  in  the  former  case,  I  have  not  yet  been  able  to 
convince  myself  that  the  case  was  erroneously  decided.  Hence  I  feel  constrained 
to  dissent  here. 

It  is  declared  l>y  article  1588  of  the  Givil  Gode,  thatthe  for  malities  to  which 
testaments  are  subject  by  the  provisions  of  the  Gode,  must  be  observed,  or  they 
are  null  and  void. 

There  is  not,  then,  any  discretion  left  the  magistrate  to  reason  concerning  the 
use  or  necessity  of  the  formalities  prescribed.  It  is  sufficient  for  him  that  they 
ore  prescribed. 

It  was  said  in  the  case  of  Babineau  v.  LeBkmc  that  Art.  1574  contemplates 
two  forms  of  execution  of  nuncupative  wills  by  private  act,  one  where  it  is  dic- 
tated in  the  presence  of  the  witnesses  ;  the  other  where  the  will  was  written  by 
the  testator,  or  caused  to  be  written  out  of  the  presence  of  the  witnesses. 

The  proof  that  this  distinction  exists  is  found  in  the  next  article  which  com- 
menoes  *'  In  either  case"  Ac,  evidently  referring  to  such  distinction. 

The  wiU,  it  must  be  conceded  on  all  sides,  was  not  valid  in  the  first  form,  if 
the  same  be  necessary,  because,  (as  it  must  be  assumed  in  the  absence  of  the 
requisite  proof)  it  was  not  written  from  the  dictation  of  the  testator. 

In  the  other  form  it  fiiiled  in  a  compliance  with  the  article,  because  (being 
written  by  another)  it  was  not  caused  to  be  written  by  the  testator  **  out  of  the 
presence  of  the  witnesses."  It  is  argued  that  this  formality  cannot  be  of  any 
oooseqoence  and  it  is  considered  an  unheard  of  thing  that  the  presence  of  wit- 
ean  vitiate  any  instruments    It  is,  as  I  think,  enough  for  me  that  the  for- 
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maltty  is  required  by  aa  express  prorision  of  law,  and  that  fomialitieB  are  de- 
clared by  the  Code  to  be  of  the  esseoce  of  wills,  that  is,  esseotial  to  tbeir  validity. 
I  think  that  I  am  as  much  at  liberty  to  strike  oat  the  words  "  his  dictation  "  from 
the  first  branch  of  the  artide  as  the  words  "  oot  of  thor  presence  "  in  the  last. 

The  law  on  the  sofajeet  of  wills  has  shown  the  greatest  care  to  protect  the  tea* 
tator  fromsarprises  and  captation,  and  the  construction  which  is  here  given  to 
the  article,  will  effectually  dose  the  door  to  everytJiing  of  the  kind,  and  bring  the 
artide,  spirit  and  letter,  in  harmony  with  other  provisions  of  the  Code.  For  it 
may  well  be  supposed  that  there  is  less  opportunity  to  circumvent  the  testator 
in  the  case  where  he  has  prepared  his  will  out  of  the  presence  of  the  witnesses, 
and  where  he  has  had  abundant  leisure  to  consider  the  effect  of  the  expressions, 
and  to  correct  errors  and  supply  omissions  than  in  the  presence  of  the  array  ot  five 
witnesses,  where  the  spirits  of  the  most  self  possessed  are  liable  to  be  flarried. 
In  the  latter  case,  an  adroit  suggestion,  or  even  a  question  and  an  iocaatioos 
reply  might  materially  vary  the  testamentary  disposition  intended  by  the  testator 
at  the  outset,  and  thus  there  would  be  produced  a  will  very  different  from  the  will 
which  the  testator  would  have  dictated,  sua  sponte,  or  would  have  prepared  oat 
of  the  presence  of  the  witnesses. 
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William  Peters  v.  The  New  Orleans,  Jackson  &  Great  Northern 

Rail  Road  Company. 

The  defendant  undertook  to  transport  for  the  plaintiff  a  car-load  of  lire  stock.  It  was  bomid  to  tar- 
nish a  sottable  and  safe  car,  and  It  Is  responsible  for  anj  loss  arising  fk-om  neglect  ef  dntr  in  Ihla 
parUoular.  The  mere  presence  of  the  owner  did  not  lessen  this  responsibility  if  be  had  no  poirer 
over  the  train,  nor  right  to  make  any  change  in  the  disposition  of  the  cars,  which  were  necessarily 
u^der  ths  control  of  the  agents  of  the  Company. 

APPEAL  trom  the  Sixth  District  Court  of  New  Orleans,  HmmII,  J. 
H.  Duncan  and  P.  Childress,  for  plaintiff.   Michel  A  Koontz,  for  delSeodaata 
and  appellants. 

Mebbick,  G.  J.  This  suit  is  brought  to  recover  damages  for  the  km  of  forty« 
four  head  of  homed  cattle  killed  by  being  deprived  of  air  in  a  closed  car  dnrii^ 
their  transportation  from  Amite  city  to  New  Orleans  on  the  rail  road  of  de- 
fendants. 

It  appears  that  the  Rail  Road  company  have  open  cars  made  expreaaiy  for 
transportation  of  cattle.  They  also  occasionally  carry  them  in  what  are  called 
box-cars,  but  it  is  customary  to  leave  the  doors  of  such  cars  open  tod  to  seonre 
the  openings  so  made  by  nailing  slats  across  the  same. 

The  company  carry  cattle  for  so  much  per  head  ;  if  the  consignor  or  owner 
prefer,  they  hire  the  car  at  so  much  per  trip.  If  the  latter  mode,  (which  is  the 
least  expensive)  is  adopted  by  the  owner,  he  has  permission  to  put  on  the  car  as 
many  cattle  as  he  can,  provided  it  be  not,  in  the  opinion  of  the  conductor,  orecw 
loaded,  and  he  travels  passage  free  in  order  to  take  care  of  the  cattle. 

The  day  before  the  cattle  were  shipped,  the  agent  at  Amite  City  sent  to  tlte 
master  of  transportation  in  New  Orleans  for  cars  for  their  transportation.  In- 
stead of  sending  cattle  cars,  box-cars  were  sent  to  Amite^city  for  that  porpoae. 
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The  plaintilfB  cattle,  by  tbe  assistance  of  his  hands  and  those  belonging  to  the 
f  defendants,  were  pat  in  a  box-car  on  the  day  they  were  to  be  brought  to  New  jaqkbov  it.  R.  oo. 

Orleans.  The  plaintiff  oflEered  to  nail  slats  across  the  openings  of  the  doors,  but 
tbe  agent  of  the  company  objected  to  the  same,  as  he  said,  for  want  of  time. 
Some  discussion  then  took  place  'as  to  tbe  danger  of  shutting  the  doors  of  the  . 

cars,  but  the  agent  being  of  the  opinion  that  the  cattle  could  go  safely  to  the 
next  station,  locked  the  doors,  and  instructed  the  conductor  to  open  the  car  at  the 
next  station  and  give  the  cattle  air  or  they  would  die.  When  the  train  arrived  at 
Tickfi&w,  the  next  station,  no  key  could  be  found  with  which  to  open  the  doors ; 
and  it  proceeded  to  Ponchatoula.  Here,  according  to  plaintiff's  witness,  (to 
whose  testimony  credence  was  given  by  the  District  Judge)  an  attempt  was  made 
to  force  open  the  doors  of  the  car  with  a  bar  of  iron  in  order  to  admit  air,  but 
after  one  or  two  unsuccessful  efforts,  it  was  abandoned. 

The  conductor  says  he  offered  to  some  one  of  those  shipping  cattle  that  trip 
to  put  oat  those  in  the  box-car  at  this  station,  and  bring  them  to  the  city  the 
next  day,  but  his  offer  was  refused. 

He  also  says  a  oonsultaUon  was  held  at  Frenier,  forty-eight  miles  distance  from 
Amite  city,  he  thinks,  with  the  plaintiff  and  a  Mr.  Woods,  and  it  was  concluded 
not  to  open  the  car.  At  this  time  be  says,  judging  from  the  noise,  the  cattle 
were  **  full  of  life."  But  he  is  partially  contradicted  by  the  witnesses  Woods  and 
Adams,  who  say  that  tbe  cattle  seemed  to  be  dead  at  Pondiatonla,  and  they 
heard  no  noise  fW>m  them  afterwards. 

On  the  arrival  of  the  train  in  the  city,  the  car  was  opened  by  an  agent  of  the 
ccMnpany  and  the  cattle  were  found  dead,  with  the  exception  of  three  or  four 
calves. 

It  was  contended  in  tbe  lower  court  that  the  plaintiff  was  the  charterer  of  the 
car,  and  having  a  right  to  load  the  car  in  his  own  way,  was  subject  to  the  risk  of 
all  accidents  to  his  property  while  being  transported  by  the  company. 

It  appears  to  us,  however,  that  the  defendant  stood  in  the  relation  of  the 
common  carrier  to  the  plaintiff,  except  so  far  as  that  relationship  had  been  modi, 
fied  by  the  agreement  in  this  case. 

The  defendaot  undertook  to  transport  for  the  plaintiff,  a  car  load  of  live  stock, 
for  the  sum  of  822  50  freight.  The  company  w&s  bound  to  furnish  a  suitable 
and  safe  car,  and  it  is  responsible  for  any  loss  arising  from  the  neglect  of  duty 
in  this  particiilar,  and  the  mere  presence  of  the  owner  does  not  lessen  this  respon- 
sikility,  for  be  had  no  power  over  the  train,  no  right  to  make  any  change  in  the 
diaposttioD  of  tbe  cars  which  were  necessarily  under  the  control  of  the  agents  of 
the  company.  See  1  Parsons  on  Maritime  Law,  122.  Angell  on  Carriers,  Nos. 
161, 162, 165. 

Tbe  proof  shows  that  the  plaintiff  offered  to  nail  slats  across  the  doors,  bat,  the 
pmikge  was  refused  him.  There  can,  therefore,  be  no  pretence  for  the  assertion 
that  the  plaintiff  assumed  the  risk  of  the  transportation  of  his  cattle  in  the  box- 
car.   No  such  agreement  has  been  proved. 

It  is,  therefore,  ordered  adjudged  and  decreed  by  the  court,  that  the  jodgmeat 
of  the  lower  eoort  be  ai&rmed,  with  costsw 
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GuiLLAUME  Regis  v,  Michel  HI:bert,  Administrator. 

The  right  of  acUon  on  a  letter  of  credit  is  prescribed  by  the  lapse  of  ten  years ;  on  account  for  moneys 
advanced  it  is  prescribed  by  the  lapse  of  three  years. 

Hie  fkctor,  agent,  or  correspondent,  to  whom  a  letter  of  credit  is  directed,  and  who  (bmishcfl  the 
person  named  with  the  amoont  of  money  specified,  stands  in  the  relation  of  a  drawee  of  a  bill  of 
exchange,  to  the  merchant  who  gives  said  letter,  and  so  soon  as  he  advances  or  nimisbes  the 
amount  of  money  specified,  the  letter  of  credit,  like  a  bill  of  exchange  paid  by  the  drawee,  becomes 
extinguished,  and  the  right  of  action  lies  upon  an  account  for  moneys  advanced,  and  noion  the 
letter  or  order  to  furnish  the  money  ;  and  it  is  barred  by  the  lapse  of  three  years. 

APPEAL  from  the  District  Court  of  the  Parish  of  Iberville,  Avery,  J. 
Samuel  Mathews,  for  plaiotifT.    Zenon  Labauve,  for  defendant  and  appel- 
lant. 

Land,  J.  This  sait  is  founded  on  a  letter  of  credit  for  the  recovery  of  the 
sum  of  two  thonsnnd  two  hundred  and  forty-three  dollars  against  the  estate  of 
Thomas  MiUe,  deceased. 

The  plaintifif  alleges  that  on  the  27th  day  of  May  1853,  Thomas  MiUe  was  a 
partner  in  the  commercial  firm  of  Degelos,  PaisarU  dt  Co.,  domiciled  and  carrying 
on  business  in  the  city  of  New  Orleans ;  that  on  the  day  and  year  aforesaid  the 
firm  of  Degelos,  PlaisarU  4b  Co,,  signed  and  delivered  to  one  Achille  Fenille  a  letter 
of  credit  addressed  to  Mr,  Frederic  Bonis  of  Paris,  wherein  they  requested  Mr, 
Bonis  to  beg  of  him,  the  plaintiff,  to  render  said  Fenille  pecuniary  assistance  to 
the  amount  of  two  thousand,  or  twenty-five  hundred  dollars  for  the  purpose  of 
enabling  him,  Fenille,  to  purchase  wines,  &c. ;  and  that  the  firm  added  in  their 
letter  of  credit  that  Fenille  could  pay  the  half,  or  the  gpreater  part  of  his  par- 
chases  in  cash,  and  at  all  events,  provided  the  wines  and  other  articles  were  con- 
signed to  their  firm,  they  would  be  responsible  for  the  amount  remaining  unpaid 
by  Fenille, 

•  The  plaintiff  further  alleges  that  he  complied  with  the  request  contained  in  the 
letter  of  credit,  and  furnished  Fenille  with  money  to  the  amount  of  two  thdusand 
two  hundred  and  forty-three  dollars,  and  moreover,  caused  the  wines  purchased 
by  him  to  be  shipped  from  Bordeaux  on  the  12th  of  December  1853,  and  coo- 
signed  to  said  firm  at  New  Orleans  as  desired  in  their  letter  of  credit,  and  that  the 
wines  thus  consigned  to  the  firm  of  Degelos,  Plaisdnt  &  Co,,  were  received  by 
them  from  the  officers  of  the  United  States  Custom  House  at  New  Orleans,  after 
paying  the  customary  duties  thereon. 

The  plaintiff  Airther  alleges  that  said  firm  having  failed  to  remit  to  him  the 
amount  advanced  on  the  fitith  of  their  letter  of  credit,  he  drew  on  them  in  No- 
vember 1854,  a  bill  of  exchange  for  the  amount,  as  he  was  authoriaed  to  do,  bat 
that  the  said  firm  permitted  his  bill  of  exchange  to  be  protested  for  non-accept- 
ance, aud  also  for  non-payment 

The  administrator  of  the  estate  of  Tkomaa  MUle,  deceased,  has  pleaded  to  tbe 
action  a  general  denial  and  also  prescription. 

The  question  which  has  been  principally  argued  in  this  case  by  counsd,  and 
the  one  on  which  the  plea  of  prescription  depends^  is  whether  the  plaintiff's  ri^ht 
of  action  lies  on  the  letter  of  credit,  or  whether  it  only  lies  on  an  aoooont  for 
moneys  advanced  at  the  special  instance  and  request  of  the  firm  of  De^mlom^ 
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Jambs  Ira  Amonett,  Executor,  v,  Mrs.  Henrietta  Amis  et  al. 

If  a  person  contracUiig  an  obUgation  towards  another,  grants  a  mortgagt}  on  property  of  which  ho  Ut 
not  tbea  owner,  this  mortgage  shall  be  valid,  if  the  debtor  should  ever  after  acquire  the  ownership 
of  the  property »  by  whatever  right.  G.  G.  3271. 

Fotare  property  oan  never  be  the  subjeet  of  conventional  mortgage.  C.  C.  8276. 

APPEAL  from  the  Digtrict  Court  of  the  PariA  of  Madison,  Farrar,  J. 
A.  T.  Steele^  for  platntiff  aod  appellant    Montgomery  &  Snyder,  for  de- 
fendaots. 

MsBRioK,  C.  J.  This  salt  is  brought  to  recover  two  tracts  of  land  in  the  pos- 
seBDon  of  the  defendants,  and  forming  a  part  of  the  plantation  cnltivated  by  them. 
Both  parties  claim  through  Lewis  A,  Collier. 

The  defendants  claim  in  virtue  of  two  Sheriff  sales  made  to  their  ancestor  and 
author  at  the  saits  of  Milke  v.  Collier  and  Williams  v.  Collier,  prior  to  the  acqui- 
sition by  the  plaintiff's  testator  of  whatever  title  he  held. 

By  the  Sheriff's  sale  at  the  suit  of  Milke,  the  defendants'  ancestor  and  author 

20 


NEW  ORLEANS,  APRIL,  1861.  225 

Plaiaant  eft  Co.    If  the  right  of  action  is  on  the  letter  of  credit,  it  is  only  pre-         ^*on 
scribed  by  the  lapse  of  ten  years;  but  if  it  is  on  an  account  for   moneys  ad- 
vanced, it  is  then  prescribed  by  the  lapse  of  three  years,  and  was  barred  at  the 
time  of  the  commencement  of  this  suit. 

A  special  letter  of  credit  is  thus  defined  or  rather  described.  The  special 
letter  of  credit  is  when  a  merchant,  at  the  request  of  any  other  man,  doth  write 
bis  open  letter  of  credit,  directed  to  his  factor,  agent  or  correspondent,  giving 
him  order  to  furnish  such  or  such  a  man,  by  name,  with  such  or  such  a  sum  of 
money,  at  one  or  more  times,  and  charge  it  to  the  account  of  the  merchant  that 
gives  the  letter  of  credit,  and  takes  bills  of  exchange  or  receipt  for  the  same. 
Story  OD  Bills  of  Exchange,  Sect  460. 

From  this  definition  of  a  letter  of  credit,  it  appears  that  the  money  advanced 
by  the  fiictor,  agent  or  correspondent  to  whom  it  is  directed,  is  charged  to  the 
account  of  the  merchant  who  gives  the  letter  of  credit,  and  constitutes  a  debt  due 
on  account,  and  not  a  debt  due  on  the  letter  of  credit  itself.  The  factor,  agent 
or  correspondent  to  whom  a  letter  of  credit  is  directed,  and  who  furnishes  the 
person  named  with  the  amount  of  money  specified,  stands  in  the  relation  of  the 
drawee  of  a  bill  of  exchange,  to  the  merchant  who  gives  the  letter  of  credit,  and 
so  soon  as  he  advances  or  furnishes  the  amount  of  money  specified,  the  letter  of 
credit,  like  a  bill  of  exchange  paid  by  the  drawee,  becomes  extinguished,  and  the 
right  of  action  lies  upon  an  account  for  moneys  advanced,  and  not  on  the  letter 
or  order  to  furnish  the  money.  Story  on  Bills  of  Exchange,  Sect  463.  From 
this  view  of  the  case  it  results  that  the  plaintiff's  right  of  action  was  barred  by 
the  lapse  of  three  years,  and  that  the  plea  of  prescription  should  have  been  sus- 
tained. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  avoided  and  reversed ;  and  it  is  now  ordered,  adjudged,  and  decreed, 
that  there  be  judgment  in  favor  of  the  defendant,  with  costs  in  both  courts. 
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V. 


AMomnr  had  adjadicated  to  them  about  two  thousand  acres  of  land,  by  a  description  which 
embraces  the  land  in  controversy.  The  sale  of  the  land  and  certain  n^roes  was 
made  by  the  Sheriff  on  the  ninth  day  of  January,  I844»  for  $25,866  66  cash. 

The  other  tract  was  sold  on  the  first  Saturday  of  August,  1847,  for  $1,213  32 
cash. 

The  plaintiff's  testator  after  Coilier*s  surrender,  viz.,  in  September,  1847,  bought 
his  pretensions  to  the  lands  in  controversy  and  certain  other  lands,  in  all  about 
twelve  hundred  acres,  for  fifty  dollars,  on  a  credit  of  twelve  months. 

This  suit  was  commenced  on  the  3d  day  of  March,  1858,  that  is,  more  than  ten 
years  after  the  Sheriff's  sales  relied  on  by  the  defendants. 

^  We  have  not  been  pointed  to  any  all^^  defects  in  the  sale  under  the  order  of 
seizure  and  sale  in  the  case  of  Williams  v.  Collier.  We  suppose,  therefore,  that 
branch  of  the  case  which  involves  the  title  to  lots  6  and  7  in  township  16,  range 
13,  east,  to  be  abandoned,  and  we  shall  confine  our  attention  to  the  claim  for  the 
N.  E.  quarter,  and  the  E.  half  of  the  N.  W.  quarter  of  section  15,  in  the  same 
township  and  range. 

It  is  objected,  that  at  the  time  Lewis  A,  Collier  mortgaged  the  property  to 
Lambeth  and  Uiompson,  the  assignors  of  Milke,  he  was  not  the  owner  of  these  two 
tracts  of  land  ;  that  therefore,  when  the  order  of  seizure  and  sale  issued  upon  the 
mortgage,  nothing  more  was  sold  than  Collier  owned  when  he  granted  the  mort- 
gage, and  therefore  the  sale  under  the  mortgage  conveyed  no  more  title  than  the 
mortgagor  had  when  the  mortgage  was  granted. 

The  mortgage  was  given  on  the  18th  day  of  February,  1842.  The  land  in  con- 
troversy, as  already  said,  is  in  section  15,  township  16,  range  13,  east.  At  that 
time,  the  adjoining  section  on  the  north  (section  10)  was  public  land.  Hence, 
the  description  in  the  act  of  mortgage,  bounding  the  tract  by  public  lands  on  the 
north,  includes  the  tract  in  controversy.    The  description  is  as  follows,  viz  : 

''  All  that  tract  of  land  and  plantation,  together  with  the  improvements  there- 
on, at  the  junction  of  the  Walnut  and  Brushy  bayous,  in  the  Parish  of  Madison, 
in  this  State,  containing  about  two  thousand  acres,  and  bounded  as  follows,  to  wit : 
On  the  west  side  by  the  tract  of  land  known  as  the  Ray  tract,  on  both  sides  of 
the  bayou ;  on  the  east  side  by  the  Delilah  Head  tract ;  on  the  south  side  by  said 
Walnut  bayou ;  and  on  the  north  side  of  said  bayou  by  the  heirs  of  Clark  tract ; 
and  on  the  north  and  south  sides  by  public  lands" 

But  at  the  time  of  the  execution  of  the  mortgage  Cdlier  did  not  own  these  two 
fractions  of  section  15.  He  did  not  acquire  title  to  the  same  until  the  third  day 
of  September,  1842,  when  he  bought  them  from  Edward  Armorer  for  $740. 

When  the  order  of  seizure  and  sale  issued  in  June,  1843,  at  the  suit  of  Milke,  it 
was  upon  the  same  description  of  the  property  as  that  contained  in  the  mortgage. 
Notice  of  the  seizure,  following  the  same  description  of  the  mortgage  property, 
was  served  by  the  Sheriff  upon  the  defendant.  Collier, 

The  latter,  without  making  any  objection  on  the  ground  that  the  descriptioa 
embraced  more  property  than  was  mortgaged,  injoined  on  other  grounds.  This 
injunction,  by  a  formal  judgment  of  the  Court,  was  dissolved  with  damages,  and 
the  property  was  abjudicated  on  the  9th  of  January,  1844,  as  we  have  abneady 
stated,  to  the  defendants'  ancestor  and  author,  Junius  Amis  and  Richard  Feather* 
ston. 

Immediately  afterwards  the  purchasers  took  possession,  and  caused  the  lands  to 
be  surveyed.  They  applied  to  the  plaintiff 's  testator  for  information  as  to  the  boan- 
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daries,  and  he  gave  them  the  description  from  the  deed,  and  informed  them  how 
the  S.  W.  comer  of  section  16,  and  N.  W..corner  of  section  15,  could  be  found. 

With  the  whole  of  section  15,  there  was  still  a  deficiency  in  the  quantity  of  two 
thousand  acres  mortgaged. 

The  three  defences  set  up  in  the  action  are : , 

1.  That  the  mortgage  was  perfected  by  the  subsequent  acquisition  of  title  by 
Collier  to  the  fractions  of  section  15  in  controTersy. 

2.  That  Collier  and  his  subsequent  vendees  are  estopped  by  his  acts ;  and 

3.  That  the  demand  Is  barred  by  the  prescription  of  ten  years. 

The  following  articles  of  the  Civil  Code  bear  on  the  first  question,  viz : 

Art  3271 — *^  If  a  person  contracting  an  obligation  towards  another,  grants  a 
mortgage  on  property  of  which  he  is  not  then  owner,  this  mortgage  shall  be  valid, 
if  the  debtor  should  ever  after  acquire  the  ownership  of  the  property,  by  whatever 
right" 

Art.  3276 — "  Future  property  can  never  be  the  subject  of  conventional  mort- 
gage." 

These  articles  of  the  Code  present  no  difficulty.  Collier  did  not  mortgage  to 
Lambeth  and  Iliompson  future,  uncertain  acquisitions.  He  mortgaged  as  owner, 
a  specific  immovable  which  they  accepted  in  good  faith,  and  caused  their  act  of 
hypothecation  to  be  recorded,  and  thus  the  public  had  notice  of  the  thing  covered 
by  the  mortgage.  When,  therefore,  Collier  subsequently  acquired  title  to  the 
particular  thing  upon  which  he  had  granted  a  mortgage,  the  case  had  happened 
which  was  contemplated  by  Art  3271,  and  the  right  of  the  mortgagees  affected 
the  whole  of  the  immovable. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  Court,  that  the  judgment 
of  the  lower  Court  be  affirmed,  with  costs  against  the  appellant 
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B.  A.  Alderson  V,  Edward  Sparrow. 

The  law  does  not  require  the  registry  of  a  tax  coIIector'B  Bales  in  the  office  of  conveyancee  out  of  New 
Orleans.    The  decisioa  in  Uie  case  of  Baker  y.  Ibwle^s  AdMinitlratrix  et  ol. ,  11  La.  438,  re-afflrmed. 

Ibe  Qvil  Oode  of  1825  requires  a  registry,  as  regards  third  persons,  of  only  instruments  made  under 
private  signature  (Arts.  2242,  2417).  The  recording  of  other  acts  is  provided  for  by  logialatiye 
enactments.  Acts  of  1856,  No.  274  p.  835,  and  No.  285  p.  345.  The  first  of  these  two  acts  is  a  sub- 
stantial re-enactment  of  the  7th  section  of  the  act  of  1810,  p.  60 ;  and  of  the  Ist  section  of  the  act  of 
1813,  p.  206.    See  to  the  same  eflbct  Revised  Statutes  of  1852,  verbo  Recorder,  p.  475.  V§  1  &  2. 

The  parcbase  of  one's  own  property  is  null.  C.  C.  2418. 

APPEAL  from  the  District  Court  of  the  Parish  of  Concordia,  McVeay  J. 
T.  P.  Farrar  and  A.  21  Steele,  for  plaintiff.    H.  B:  Shaw,  for  defendant 
and  appellant. 

Duffel,  J.  The  plaintiff  cansed  to  be  recorded  in  the  office  of  Mortgages  of 
the  Parish  of  Concordia,  on  the  10th  of  July,  1851,  a  judgment  which  he  had  ob- 
tained  against  Thomas  Curry, 

On  the  10th  of  February,  1849,  Curry  agreed,  in  a  writing  drawn  up  by  the 
defendant.  Sparrow,  to  sell  to  P.  Alexander  the  undivided  half  of  sec.  9,  the  S.  E. 
balf  of  sec.  8,  fractional  sections  16  and  17,  and  the  W.  half  of  sec.  15,  all  in  town* 
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ship  No.  7,  nortb,  of  range  7,  east,  in  the  Parish  of  Concordia,  said  half  contain- 
Spahbow.       ing  about  960  acres.    This  instrument  was  not  recorded  before  1853. 

On  the  lOth  of  January,  1852,  Curry  made  a  deed  to  Alexander,  in  accordance 
with  their  aforesaid  agreement  This  last  deed  was  accepted  by  the  present  de- 
fendant for  the  vendee,  and  was  duly  recorded  on  the  22d  March,  1853. 

The  above  described  land  forms  a  part  of  the  Bringier  grant 

The  object  of  the  present  suit  is  to  subject  the  above  described  property  to  the 
payment  of  the  said  mortgaged  judgment,  in  the  hands  of  Edward  Sparrow,  the 
actual  owner  and  third  possessor  of  the  premises. 

The  District  Judge  rendered  judgment  in  favor  of  the  plaintiff,  ordering  the 
seizure  and  sale  of  the  property  to  satisfy  the  plaintiff's  demand. 

The  defendant  appealed. 

In  1841  Curry  and  Garland  purchased  the  Bringier  grant  as  containmg  40,000 
arpents. 

The  claim  was  patented  as  containing  only  28,971  68-100  acres. 

Curry  and  Garland,  it  appears,  sold  divided  portions  of  the  land,  to  the  extent 
of  5,130  acres,  thus  leaving  undivided  23,841  67-100  acres.  They  sold,  June  3d, 
1846,  to  W.  C,  Hamner,  an  undivided  interest  of  1,500  acres,  and  a  like  undi- 
vided interest  to  H.  A.  Bullard ;  and  by  a  compromise,  the  heirs  of  James  Mooney 
w^re,  on  June  25th,  1846,  recognized  as  undivided  owners  for  5,500  63-100  acres. 
The  undivided  interest  of  Curry,  in  the  tract  of  23,841  67-100  acres,  was  thus  re- 
duced to  7,670  52-100  acres  on  the  latter  date. 

On  the  7th  of  April,  1849,  the  heirs  of  /.  Bastable  recovered  by  judgment  of 
Curry  an  interest  of  4,329  undivided  acres ;  and  on  the  30th  of  April,  1850,  the 
Sheriff  of  the  Parish  of  Concordia,  as  tax  collector,  executed  a  deed  of  sale  in  &- 
vor  of  the  present  defendant,  Edward  Sparrow,  of  the  undivided  interest  of  Curry 
in  the  Bringier  grant,  this  interest  being  put  down  at  7,500  acres,  more  or  less,  in 
the  Sheriff's  deed. 

It  is  thus  seen  that  the  entire  interest  of  ITiomas  Curry  in  the  Bringier  tract 
had  been  absorbed  before  the  date  of  the  registry  of  the  jtidgment  of  the  plaintiff, 
B,  A.  Alder  son. 

The  tax  sale  to  Sparrow  was,  on  the  day  of  its  execution,  recorded  by  the 
Clerk  of  the  District  Court  in  the  book  of  Sheriff's  deeds,  but  was  only  recorded 
in  the  Recorder's  ofSce  of  conveyances  on  the  25th  October,  1852. 

The  law  does  not  require  the  r^istry  of  collectors'  sales  in  the  office  of  convey- 
ances out  of  the  city  of  New  Orleans,  nor  are  we  advised  that  a  recording  is  ne- 
cessary in  the  Parish  of  Orleans.  Such  was  the  decision  in  the  case  of  Baker  v. 
Towles'  adm'x  et  al.,  11  La.  438. 

Our  predecessors  say :  "  But  the  plaintiff  contends,  that  the  Sheriff's  deed  can 
have  no  effect  against  him,  because  it  was  not  recorded  until  after  the  institatioQ 
of  this  suit,  and  that  the  Act  of  1813,  as  well  as  that  of  1810,  and  the  Civil  Code 
of  1808,  required  that  such  deeds  should  be  recorded,  in  order  to  give  them  efi^t 
against  third  persons. 

"  It  does  not  appear  to  us  that  either  of  the  provisions  relied  on  embraces  deeds 
of  this  kind.    The  Act  of  1813  sfeaks  of  Sheriff'  sales  made  under  execution, 
and  although,  in  some  respects,  there  is  some  analogy  between  the  two  cases,  yet 
the  tax  roll,  which  is  the  warrant  of  the  collectors  to  coerce  the  collection  of 
taxes,  is  certainly  not  an  execution,  nor  can  the  sale  be  said  to  be  by  the  Sheriff 
in  that  capacity.    His  sureties  as  Sheriff  are  not  responsible  for  his  acts  as  colleo- 
tor.    He  gives  a  distinct  bond." 
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Total  aa  above 23,841.67    " 

D.  S.  Stacy,  prior io  the  death  of  his  wife,  in  whose  rights  his  six  minor  children 
figare  in  the  partition  suit,  had  conveyed  to  Edward  Sparrow  the  undivided  in- 
terest of  all  his  acquisitions  in  said  grant,  and  had  acquired  the  undivided  interest 
of  all  the  acquisitions  of  Edtoard  Sparrow  in  the  same.  Thus  their  interest  was 
the  same. 

At  the  partition  sale  of  July,  1856,  Stacy  and  Barrow  acquired,  among  other 
property,  the  sections  and  fractional  sections  of  land  described  in  the  sale  from 
Curry  to  AUzander,  (we  will  here  remark,  that  Alexander  conveyed  the  land 
bought  by  him  from  Curry,  to  Sparrow  and  Stacy,  in  December,  1853)  and  sub- 
sequently, at  a  judicial  sale  made  to  efifect  a  partition  between  Sparrow  and  the 
heirs  of  Stacy,  the  former  acquired  the  lands  described  in  the  Alexander  sale,  with 
the  exception,  perhaps,  of  a  portion  of  the  west  half  of  the  section  15. 

In  the  first  partition  suit,  D.  S,  Stacy,  in  his  answer,  after  stating  various  con- 
veyances made  by  Curry  and  Garland,  adds :  "  Defendant  shows  that  the  share  of 
Thomas  Curry  in  said  grant  was  9,192  52-100  acres,  and  has  been  disposed  of  in 
Uie  following  manner,  vis : 

Recovered  by  Bastable's  heirs 4,329      acres. 

Sold  to  Mrs.  Laiard 1 ,280 

"    "  John  Johnson 1,764  " 

"    "  P.Alexander 920  " 

«  at  tax  sale 899.52      " 


9,192.52      " 
This  answer  was  adopted  by  Edward  Sparrow,  and  the  present  plaintiff  now 


V. 


The  Civil  Code  of  1825  introduced  no  change  in  this  respect,  and  requires  a 
registry,  as  regards  third  persons,  of  only  instruments  made  under  private  signa-       SPAnow. 
tare.    Arts.  2242,  2417.    The  recording  of  other  acts  is  provided  for  by  legishi- 
tive  enactments.    Acts  of  1855,  No.  274,  p.  385,  and  No.  285,  p.  345. 

The  first  of  these  two  Acts  is  a  substantial  re-enactment  of  the  seventh  section 
of  the  Act  of  1810,  p.  60,  and  of  the  first  section  of  the  Act  of  1813,  p.  206.  See, 
to  the  same  effect,  Revised  Statutes  of  1852,  verbo  Recorder,  p.  475,  {{ 1  and  2. 

It  also  appears  from  the  evidence,  that  in  1854,  William  C,  Micou,  who  had  ac- 
quired the  undivided  interest  of  the  heirs  ot  James  Mooney,  instituted,  in  the  Dis- 
trict Court  of  the  Parish  of  Concordia,  an  action  in  partition  against  all  his  co- 
owners,  including  Thomas  Curry,  of  the  heretofore  mentioned  undivided  23,841 
67-100  acres  of  land.  The  sale  of  the  whole  property,  by  separate  section,  and 
by  fractional  section,  as  given  in  the  United  States  survey,  was,  under  these  pro- 
ceedings, decreed  on  the  11th  of  November,  1854,  and  the  judicial  sale  took  place 
in  July,  1856.  The  undivided  interest  of  each  co-proprietor  was  designated  in 
the  decree  of  partition  as  foUows : 

Interest  of  the  succession  of  William  C,  Micou,  ,,\ 5,500.63  acres. 

«  «  Wright,  Williams  A  Co 1,500 

"  "  WiUiam  C.  Hamner 1,500  "    , 

"  "  Edward  Sparrow 5,506.02  " 

*«  «  D.  S.  Stacy 2,753.01  « 

"  "  D.  S.  Stacy's  six  minor  children 2,753.01  '* 

"  "  /.  D.  Denegre 4,329 
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AiDnsoN  contends  that  Sparrow  cannot  gainsay  his  jadicial  admissions,  and  rest  his  title  on 
Sparrow.       the  collector's  sale,  and  by  that  means  defeat  his  vested  rights. 

The  plaintiff  was  not  a  party  to  the  partition  suit,  nor  did  he  acquire  any  right 
on  the  faith  of  these  declarations,  for  his  judgment  and  its  registry  were  of  ante- 
rior dates.  Besides,  we  know  of  no  law  which,  as  a  general  rule,  prevents  a  party 
from  claiming  ownership  to  property  under  different  titles.  In  fact,  the  purchase 
of  one's  own  property  is  null.     C.  0. 2418. 

It  may  well  be  that,  in  this  instance,  the  defendant  did  not  object  to  the  sale 
from  Curry  to  Atexander,  because  he  was  cognizant  of  the  prior  promise  of  sale, 
and  had  doubts  as  to  the  validity  of  his  sheriff,  or  tax  sale,  as  to  Alexander's^  inter- 
est, by  reason  of  such  prior  knowledge  of  his  equitable  right ;  but  surely  no  one, 
excepting  Alexander  or  those  claiming .  under  him,  could  have  successfully  con- 
tested the  title  of  Sparrow  under  said  tax  sale,  unless  for  other  causes. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  reversed  and  avoided,  and  that  ours  be  for  the  defendant,  with  costs  in 
both  Courts. 


Succession  of  Thomas  Talbert,  deceased. 

Ten  days  public  notice  must  be  given  before  letters  of  administration  can  be  granted  to  an  applicant. 

APPEAL  from  the  District  Court  of  the  Parish  of  Tensas,  Farrar^  J. 
Reeves  dt  Spofford,  for  plaintiff.      T.  P.  Farrar  and  Snyder  db  Lewis,  for 
appellant. 

Buchanan,  J.  The  appellees  had  been  appointed  by  the  Probate  Court  of 
Amite  County^  Mississippi,  administrators,  with  the  will  annexed,  of  Thomas 
Talbertj  deceased,  who  was  in  his  lifetime  resident  in  said  county.  Subsequently, 
it  becoming  necessary  to  prosecute  the  collection  of  debts  due  to  said  Talbert's 
estate  by  residents  of  Louisiana,  the  appellees  presented  their  petition,  praying  to 
have  granted  to  them  letters  of  administration,  to  the  District  Court  of  Tensas 
Parish  in  this  State,  upon  giving  bond  and  security  according  to  law  in  the  sum 

of dollars.    This  petition  was  filed  the  27th  March,  1860 ;  and  on  the 

same  day,  the  court  made  an  order  granting  letters  of  administration  to  the  peti- 
tioners as  prayed  for. 

Two  days  afterwards,  the  29th  March,  1860,  ITiomas  L.  Talbert,  a  resident  of 
Avoyelles,  styling  Himself  a  son  and  forced  heir  of  Thomas  Talbert,  the  deceased, 
filed^his  opposition  to  the  petition  of  appellees,  claiming  a  superior  right  in  him- 
self to  the  administration  of  this  succession,  alleging  that  he  was  aggrieved  by  the 
judgment  granting  to  the  appellees  the  administration,  without  previous  notice  of 
their  application,  and  praying  an  appeal  from  said  judgment ;  which  was  granted. 

The  case  of  Crawford  v.  Graves,  15  An.  244,  relied  npon  by  the  appellees,  is 
not  analogous  to  the  present  case.  The  Mississippi  administrator,  in  that  case, 
did  not  apply  for  letters  of  administration  in  Louisiana,  as  the  appellees  have 
done ;  nor  (as  was  said  by  the  Court)  was  it  necessary  that  he  should  do  so.  He 
was  pursuing  in  Louisiana  property  (slaves)  which  had  been  ill^ally  abstracted 
from  his  possession  as  administrator,  and  run  into  Louisiana.    We  said,  that  we 
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admilted  his  claim  to  recover  the  property,  not  in  a  represeotative  capacity,  bat      stroonaov 
in  a  personal  capacity,  because  he  was  bonod  to  account  for  that  property.  Tavbosbx. 

Bat  in  the  present  case,  the  appellees  address  themselves  to  the  Louisiana  Court 
to  be  qualified  as  administrators  in  this  State,  on  complying  with  the  legal  for- 
malities of  bond  and  security,  which  will  make  them  officers  of  the  Court  and  ac- 
countable to  it.  Their  counsel  arg^e,  in  their  brief  filed  in  this  Court,  that  it 
was,  indeed,  unnecessary  for  them  to  have  done  this.  We  are  inclined  to  believe 
the  contrary,  considering  the  Acts  of  1842,  page  300,  and  of  1855,  page  398.  See 
also  Henderson  v.  Rost,  15  An.  405.  But  that  question  is  foreign  to  the  present 
issue..  Whether  necessary  or  not,  the  appellees  have  applied  for  letters  of  admin- 
istration ;  and  the  only  question  before  us,  is,  whether  they  are  entitled  to  an  ex- 
emption from  the  ten  days'  advertisement  required  by  articles  966  and  967  of  the 
Code  of  Practice,  and  by  Art.  1107  of  the  Civil  Code.  We  have  been  referred  to 
no  authority  recognizing  any  such  exemption.  The  case  of  ITie  State  v.  TTie  Judge 
cf  Probate,  18  Louisiana,  570,  decided  in  1841,  and  cited  in  argument,  is  not  to  be 
viewed  as  authority  since  the  statute  of  1842,  which  is  believed  to  kave  been 
passed  in  reference  to  that  very  decision. 

It  is,  therefore,  adjudged  and  decreed,  that  the  order  and  judgment  recognizing 
and  appointing  the  appellees,  Sarah  Talbert  and  William  A,  Cotton,  administrators 
of  the  succession  of  ITiomas  Talbert,  be  reversed  and  annulled ;  and  that  this 
cause  be  remanded  to  the  District  Court  upon  the  opposition  of  appellant,  and  for 
farther  proceedings  according  to  law ;  appellees  to  pay  costs  of  this  appeal. 

Mebbick,  C.  J.,  absent. 


A.  C.  Watson  v,  A.  P.  Marshall,  Police  Jury  Warrantor. 

Services  impoeed  for  the  common  or  public  utility  relate  to  the  Bpoce  which  is  to  be  left  for  public  use 
by  the  adjacent  proprietors  on  the  shores  of  OAvigable  rivers,  and  for  the  making  or  repairing  of 
levees,  roads  and  other  public  or  common  works.  G.  C.  661. 

All  that  relates  to  this  kind  of  servitude  is  determined  by  laws  or  particular  regulations.  Ibid. 

The  5th  secUon  of  the  Act  of  1829  provides  :  "  That  the  earth  which  shall  be  employed  for  the  repairs 
and  construction  of  a  levee  shall  be  taken  at  the  distance  of  at  least  twenty  feet  Trom  the  base  of 
said  levee,  on  the  side  of  the  river.  An  exception  i^made  in  regard  to  the  parishes  of  Goncordia 
and  Ouachita,  in  which  the  Police  Juries  have  plenary  powers  as  to  roads  and  levees.  §  52. 

APPEAL  from  the  District  Court  of  the  Parish  of  Tensas,  Farrar,  J. 
Snyder  c&  Lewis,  for  plaintiff.     7^.  P.  Clinton,  for  defendant  and  appel- 
lant    T.  P.  Farrar,  for  warrantor. 

YooRHiES,  J.  The  plaintiff,  the  owner  of  a  plantation  on  the  Mississippi,  in 
the  Parish  of  Tensas,  injoined  the  defendant,  who  had  contracted  to  buld  the  for- 
mer's levee,  firom  taking  dirt  on  the  plantation  side  of  the  levee. 

On  account  of  the  transpiration  and  rain  water,  the  latter  found  it  very  incon- 
venient to  procure  the  required  earth  from  the  river  side. 

The  question  raised  is,  whether  the  defendant  was  at  liberty  to  do  so  from  either 
Bide  of  the  works. 

The  fifth  section  of  the  Act  of  1829  (Sess.  Acts,  p.  78)  provides :  '*  That  the 
earth,  which  shall  be  employed  for  the  repairs  and  construction  of  a  levee,  shall 
be  taken  at  the  distance  of  at  least  twenty  feet  from  the  base  of  said  levee,  on 
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WAfBQv  the  side  of  the  river."  But  tbe  62d  section  of  this  statute  declares  that,  as  re- 
gards the  parishes  of  Concordia  and  Ouachita,  the  provisions  of  this  Act  shall 
not  apply,  except  upon  their  adoption  by  the  Police  Juries  of  these  respective 
parishes.  And  it  proceeds  to  give  them  '*  plenary  and  unlimited  power  to  make 
such  enactments  with  regard  to  roads  and  levees,  within  thdr  respective  lim- 
its," &C. 

In  the  absence  of  proof  of  any  legislation  on  the  subject  by  the  Parish  of  Ten- 
sas, or  by  the  Paridi  of  Concordia,  from  which  has  been  carved  out  the  Parish  of 
Tensas,  this  matter  must  be  regulated,  if  at  all,  by  the  provisions  of  the  general 
law.  There  being  no  ordinance  authorizing  the  contractor  to  take  earth  inside 
of  the  levee,  and  the  general  law  requiring  it  to  be  taken  outside,  the  utmost  right 
that  could  be  daimed  by  that  party,  would  be  the  latter. 

Servitudes  of  this  kind  are  determined  by  laws  or  particular  regulations  (C.  C. 
661);  and  the  proprietor  of  the  land  is  entitled  to  protection,  whenever  the  exer- 
cise of  such  rights  is  not  fixed  by  law. 

The  Jury  did  not  pass  upon  the  demand  in  warranty :  the  issue  is,  therefore, 
pending  yet  in  the  inferior  Court  as  between  the  defendant  and  the  warrantor. 

Judgment  afiirmed. 

Mkbsioe,  C.  J.,  absent. 
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A.  V.  Wftkouski  and  Husband  u  Mabt  A.  and  J.  Witkouski. 

The  repeal  of  a  repealing  law  does  not  revive  the  first  law,  auless  it  bv  so  particalarly  expressed  by 

the  legislator.  G.  C.  28. 
The  chargos  of  a  SherilT  for  keeping  property  ander  a  writ  of  seqaestration,  so  ter  as  they  are  not 

regulated  by  the  fee  bill,  are  the  satdect  of  proof,  and  not  of  Judicial  diacreU<n. 
The  doctrine  in  the  case  of  Ftarrar  v.  BovoUyi  Sd  An.  276,  re-affirmed. 

APPEAL  from  the  District  Court  of  the  Parish  of  Carroll,  Farrar,  J. 
Short  i&  Parkam,  for  plainti£&  and  appellants.    F.  F.  Montgomery,  for  de- 
fendants. 

Buchanan,  J.  A  writ  of  sequestration  was  istsued  in  this  cause,  at  the  in- 
stance of  plaintiff ;  under  which  writ,  the  Sheriff  seiased  and  took  into  his  custody 
and  possession,  on  the  24th  September,  1859,  all  the  property  specifled  in  the  in- 
ventory of  the  succession  of  Thomas  Davis,  of  which  a  copy  was  annexed  to  the 
writ. 

On  the  7th  December,  1859,  on  the  application  of  the  Sheriff,  the  District  Court 
made  the  Sheriff  an  allowance  of  two  hundred  and  fifty  dollars  a  month  for  keq>- 
ing  the  property  sequestered,  commencing  on  the  day  of  seizure  aforesaid,  and  to 
continue  as  long  as  the  property  should  remain  in  the  Sheriff's  possession ;  said 
allowance  to  be  taxed  among  the  costs  of  suit. 

The  plaintiff  has  appealed  from  this  order  of  Court.  He  argues  that  the  allow- 
ance is  illegal,  and  refers  us  to  the  7lst  Article  of  the  Constitution  of  1845,  and 
to  Phillips's  Revised  Statutes,  p.  124,  sees.  2,  4  and  6. 

The  Article  71  of  the  State  Constitution  has  been  omitted  from  the  CoDstita- 
tion  of  1852,  as  observed  by  the  counsel  for  appellee.  But  it  is  neverthdess  true; 
that  the  Article  283  of  the  Code  of  Practice,  relied  on  by  appellee,  must  be  hdd 
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The  State,  on  the  relation  of  Polar  Star  Lodge  No.  1,  praying  for 
a  mandamus  v.  the  Judge  of  the  Third  District  Court  or  New  Or- 
leans. 

Ibe  execatkm  of  Jadgmeots  belongs  to  the  Courts  by  which  the  causes  have  been  tried  In  the  first 

instance,  whether  such  Judgments  have  been  reversed  or  aCDrmed  on  appeal. 
An  tnJancUon  cannot  issue  without  Judicial  authority,  and  is  within  the  discretion  of  the  Court  a  qtu>. 

ON  the  relation  of  Polar  Star  Lodge  No.  One,  praying  for  a  mandamus. 
T.  W,  Collens  and  C.  Dufour,  for  relator. 
Merrick,  G.  J.     This  proceeding  is  for  the  purpose  of  compelling  the  District 
Coart  to  grant  an  injanction  against  the  execution  of  a  decree  of  this  Court,  at 
the  instance  of  the  attorneys  who  appeared  before  this  Court  in  that  case. 
The  petition  for  the  injunction  shows,  as  a  ground  for  the  same,  that  the  suit 
instituted  without  any  authority  from  relator,  and  that  all  the  proceedings 
without  its  permission  or  mandate,  and  that  the  counsel  who  instituted  the 
suit  in  the  name  of  relator  were  not  authorized  so  to  do ;  it  shows,  further,  that  a 
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to  have  been  repealed  by  the  Article  in  the  Constitution  of  1845,  so  far  as  it  is  Wrkousd 
inconsistent  with  it.  See  the  case  o(Farrar  v.  Rowley,  3  An.  276,  decided  under  WnKdusn. 
the  Constitution  of  1845.  In  that  case,  the  Court  said :  "  It  was  stated  in  argu- 
ment, and  acquiesced  in  by  counsel,  that  for  all  disbursements  made  by  the  Sher- 
iff, hire  of  keeper  and  supplies,  the  Sheriff  has  paid  himself  out  of  funds  in  his 
hands :  but  the  chai^  at  present  insisted  upon  is,  for  hia  responsibility  and  care 
generally.  For  this,  the  Sheriff  is  remunerated  by  the  emoluments  of  his  office. 
Sherifis  are  bound  to  take  care  of  property  taken  possession  of  by  them,  and  are 
authorized  to  lay  out  money  for  its  necessary  preservation.  They  may  appoint 
guardians  for  its  safe  custody ;  and  the  law  as  we  understand  it,  gives  them  ample 
authority  for  all  just  and  proper  expenditures,  and  the  Constitution  imposes  no 
obstacle  to  their  reimbursement.  But  if  the  71st  Article  of  the  Constitution  has 
any  application  to  ministerial  officers,  it  prohibits  allowances  of  this  kind." 

Such  was  the  doctrine  of  our  predecessors  in  1848.  And  we  may  add,  as  the 
legal  sequence  of  the  above  language  of  Chief  Justice  Eustis,  that  the  omission  in 
the  present  Constitution  of  the  provision  contained  in  article  71  of  the  Constitu- 
tion of  1845,  does  not  revive  any  law  which  had  been  repealed  by  that  article. 
The  repeal  of  a  repealing  law  does  not  revive  the  first  law,  unless  the  intention  to 
revive  be  expressed  by  the  legislator.  C.  C,  Art.  23,  par.  4.  The  distinction 
taken  by  the  Court  in  Farrar  v.  Rowley,  is  therefore  held  by  us  to  be  still  appli- 
cable to  the  charges  of  Sherifis  for  keeping  property  sequestered.  Those  charges, 
so  far  as  they  are  not  regulated  by  the  fee-bill,  are  the  subject  of  proof,  and  not  of 
judicial  discretion.  * 

In  the  present  case,  the  only  proof  offered  in  support  of  this  claim  of  the  Sher- 
iff, was  the  writ  of  sequestration  and  the  return  of  the  same. 

This  proof  does  not  sustain  the  allowance  made.  ' 

It  is,  therefore,  adjudged  and  decreed,  that  the  order  appealed  from  be  reversed, 
and  that  the  cause  be  remanded  for  lYirther  proof  to  be  adduced  contradictorily 
with  the  parties ;  the  appellee,  S,  D.  Olivier,  to  pay  the  costs  of  this  appeal. 

Mbrbick,  C.  J.,  absent 
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p.  Star  lt  dob  small  minority  of  the  members  of  the  corporation  illegally  assembled  together, 
Sd  Dm.'oovxr.  away  from  the  usual  place  and  apart  from  the  other  members,  without  any  regu- 
lar notice  or  any  order  from  the  Worshipful  Master,  and  in  violation  of  the  by- 
laws of  the  corporation,  and  by  deliberating  and  voting  with  persons  not  corpora- 
tors, and  being  presided  over  by  persons  who  were  not  members,  passed  an  illegal 
and  void  resolution  authorizing  /.  X.  Tissotf  Esq.,  an  attorney  and  counsdlor  at 
law,  to  institute  said  suit,  which  he  accordingly  did,  with  the  assistance  of  E. 
Filleul  and  /.  Q.  A.  Fellows,  in  violation  of  the  rights  of  petitioner  ;  that  said 
suit,  though  relator  was  never  a  party  thereto,  resulted  in  a  judgment  in  its  fa- 
vor ;  that  relator  was,  and  still  is  represented  by  R,  Brugier,  Worshipful  Master, 
&c.,  kc„  and  by  a  committee  composed  of  N,  CoHn,  A,  Colombet  and  L.  Gloeck- 
ner;  and  that  the  committee,  by  a  resolution,  is  authorized  to  institute  and  prose- 
cute these  proceedings ;  that  by  a  resolution  relator  has  declared  that  said  suit 
was  instituted  without  its  authority  or  consent ;  and  that  relator  is  in  full  posses- 
sion of  the  property,  and  that  the  act  of  incorporation  obtained  on  the  9th  of 
February,  1858,  was  adopted  for  the  benefit  of  relator  and  all  the  members,  and 
only  to  prevent  a  supposed  lapse  of  its  corporate  existence ;  but  that  relator  is 
nevertheless  in  full  possession  of  all  said  property,  and  its  officers  hold  the  same  ; 
that  the  relator  believes  that  Messrs.  Tissot,  Filleul  and  Fellotn  are  about  to  issue 
execution  and  put  the  minority  of  the  members  of  the  corporation  in  possession, 
to  the  exclusion  of  the  corporation  itself  and  a  large  majority  of  the  members 
thereof,  so  as  to  expel  the  proper  officers,  and  put  the  property  into  the  hands  of 
A.  Morel,  styling  himself  Worshipful  Master,  and  others  illegally  assuming  to  be 
officers  of  the  corporation,  but  who  are  not  in  fact  its  officers,  and  many  of  them 
are  not  even  members. 

The  relator  prayed  for  an  injunction  forbidding  said  attorneys  and  counsellors 
at  law  to  issue  execution  or  to  cause  process  to  issue  on  the  judgment ;  and  that 
the  Clerk  of  the  Court  be  injoined  from  issuing,  or  the  Sheriff  from  executing 
the  same  ;  and  that  |)etitioner  have  leave  to  cancel  and  vacate  said  judgment. 

An  inspection  of  the  record  of  the  original  suit,  and  the  opinion  and  decree  of 
this  Court,  will  show  that  the  matter  which  is  urged  as  the  foundation  of  the  in- 
junction was  put  at  issue  and  decided  by^  us,  and  that  substantially  tfie  same  per- 
sons who  now  claim  to  represent  the  relator  made  the  same  claim  in  that  suit,  and 
it  was  determined  against  them  by  the  judgment  of  this  Court. 

The  question  therefore  is  presented,  whether  the  writ  of  injunction  is  one  of  ab- 
solute right  in  the  sense  that  it  cannot  be  refused  in  the  first  instance,  although  it 
is  plain  and  manifest  to  the  Judge  that  the  demand  for  the  same  is  utterly  un- 
founded and  in  direct  conflict  with  a  matter  having  the  force  of  the  Ihing  adjudged 
between  the  parties,  which  that  Court  is  compelled  to  execute. 

Article  617  C.  P.  declares  that  the  execution  of  judgments  belongs  to  the 
courts  by  which  the  causes  have  been  tried  in  the  first  instance,  whether  such 
judgments  have  been  reversed  or  affirmed  on  appeal.  By  articles  296, 298, 303 
and  304,  C.  P.,  it  is  apparent  that  an  injunction  cannot  issue  without  judicial 
authority. 

We  think  a  fair  construction  of  these  articles  leaves  a  judicial  discretion  in  the 
Court  of  the  first  instance,  to  refuse  to  issue  an  injunction  where  it  is  manifest  that 
it  is  in  direct  conflict  with  the  decree  of  this  Court  between  the  same  parties,  and 
where  it  necessarily  implies  a  contempt  of  the  authority  of  the  Court.  To  issue 
an  injunction  under  such  circumstances  would  be  a  vain  thing,  involving  parties 
in  useless  costs  and  delay. 


NEW  ORLKANS,  APRIL,  1861.  236 


If  any  individual  corporator  be  refused  his  leg^l  rights  and  immunities  as  such,  p.  Star  Jjodob 
by  those  exercising  corporate  powers,  it  will  be  time  to  consider  what  remedy  he  SDDui.'coun. 
has,  when  his  case  is  presented  in  proper  form  to  the  Court. 

It  is,  therefore,  ordered,  that  the  rule  prayed  for  by  relator  be  refused,  at  its 
costs. 


Robert  Howes,  for  the  use  of,  &c.,  v.  The  UnioxV  Insurance  Co.  ,  ^^  ^^ 

61    145 
A  policy  and  the  iDdorecment  thereupon  should  bo  confitrued  together,  unless  Uiey  are  so  much  In        I  16    237 
conflict  that  (hey  cannot  bo  reconciled,  in  which  case  the  indorsement  should  govern.    Alterations        *106    S36 
made  by  either  party  with  the  consent  of  the  other  are  valid  ;  and  almost  any  change  as  to  parties, 
ur  terras,  may  be  made  by  indorsement  with  consent, 
ir  a  policy  does  not  sute  the  agreed  value  of  the  property  insured,  but  leaves  that  for  proof,  it  is 
called  an  open  policy  ;  but  if  the  policy  states  what  the  parties  have  agreed  upon  as  the  value  of  the 
property,  it  is  called  a  valued  policy  ;  and,  in  general,  this  agreed  estimate  and  valuation  is  final 
and  conclusive  upon  both  parties.    The  exceptions  to  this  general  rule  are  that  a  wager  policy,  an 
insurance  without  interest,  an  evaluation  out  of  all  proportion,  with  intent  to  defraud,  and  fraudu- 
lent representations  and  concealments,  vitiate  the  instrumenL 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howell,  J. 
Whiitaker  cfi  Fellows,  for  plaintiff  and  appellant.  G»  LeGardeur,  for  defend- 
ants. 

DcTFFEL,  J.  The  plaintiff  obtained  from  the  defendants,  an  open,  or  running 
policy,  which  contains  in  the  memoranda  the  following  clause :  ''  This  insurance 
is  declared  to  be  on  such  risks  as  may  be  approved  and  endorsed  on  this  policy 
by  the  company.    No  risk  binding  until  so  endorsed. 

To  the  extent  of dollars." 

The  policy  bears  the  following  endorsements  : 

"1858  I  50." 

"May  17.  Bk.  Morning  Star,  Bio  Janeiro,  New  Orleans,  mdze7  2800  1^-42  00." 
"     28.    "    Grape  Shot,     ^    "  "         amt.  gold  7380  1-73  80." 

The  bark  Morning  Star  was,  with  all  her  freight,  destroyed  by  fire ;  hence  the 
action  of  the  plaintiff,  as  on  a  valued  policy,  for  the  recovery  of  the  sum  of 
$2800  with  interest  and  costs. 

The  answer  pleads  an  opeti  policy,  and  a  tender  of  $1075,  the  alleged  value  of 
the  merchandise  insured*  including  all  charges  and  advances. 

The  District  Judge  awarded  1117  45  as  follows :  7560  pounds  of  yellow  metal 
at  12^  cents,  $945,  and  charges  $172  45. 

The  plaintiff  appealed. 

It  18  in  evidence  that  the  plaintiff's  application  was  accompanied  with  the 
bills  of  lading  and  invoice.  The  application  is  in  the  following  words,  to  wit : 
'*  To  the  Union  Innnrance  Company,  of  New  Orleans  : 

Please  enter  $2800  on  open  Marine  Policy  No. ,  made  for  Robert  Hovfes, 

on  merchandise,  on  board  the  bk.  Morning  Star, ,  Master,  at  and  from  Rio 

de  Janeiro  to  New  Orleans. 

Premium,  —  per  cent,  to  $ —    bills  of  lading  dated Approved 

President. 

Robert  Howes,  applicant. 

New  Orleans,  17th  May  1858. 
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flown  The  bill  of  lading  proves  that  the  merchandise  insared,  7560  poaods  of  jellow 

Uxxox  ii(8.  c  o.  metal,  was  shipped  on  the  Morning  Star,  as  charged  in  the  above  endorsement ; 
and  the  invoice  price,  inclosive  of  charges,  amounts  to  $2160  48. 

It  may  be  Inferred  that  the  endorsements  authorized  by  the  policy,  merely  had 
in  view  the  declaration  of  the  shipments  and  their  nature,  without  stating  the 
value  of  the  risk  ;  but  if  the  insurers  agree  to  alter  the  terms  of  the  contract  by 
the  endorsement,  there  is  no  reason  why  this  should  not  be  done.  Parsons  on  Mar« 
itime  Law,  vol.  2,  p.  34.    Kennebec  Co.  v.  Augusta  Ins.  Banking  Co.,  6  Gray,  204. 

The  rule,  says  Parson,  vol.  2,  p.  35,  "  we  think  should  be,  that  the  policy 
and  the  endorsement  should  be  construed  together,  unless  they  are  so  much  in 
conflict  that  they  can  not  be  reconciled,  in  which  case  tho  endorsement  should 
govern."  And  again,  p.  36,  "  Alterations  made  by  either  party  with  the  consent 
of  the  other,  are  valid.  And  almost  any  change,  as  to  parties,  or  terms,  may  be 
made  by  endorsement  with  consent*"  The  consent,  in  the  case  at  bar,  is  pal- 
pable ;  the  insured  applied  in  writing,  and  the  insurers,  having  before  them  the 
bills  of  lading  and  invoice,  made  the  indorsement  at  a  figure  larger,  by  several 
hundred  dollars,  than  the  value  and  charges  expressed  in  the  invoice. 

The  rule  as  deiSned  is  :  if  a  policy  does  not  state  the  a^eed  value  of  the  prop- 
erty insured,  but  leaves  that  for  proof,  it  is  called  an  open  policy,  but  if  the 
policy  states  what  the  parties  have  agreed  upon  as  the  value  of  the  property,  it 
is  called  a  valued  policy  ;  and  in  general,  this  agreed  estimate  and  valuation,  is 
final  and  conclusive  upon  both  parties.  Parsons  on  Maritime  law,  vol.  2,  p.  62  ; 
Greenleaf  on  Evidence,  8th  edition,  vol.  2,  p.  443,  sect  407  ;  Angell  on  Fire  and 
Life  Insurance,  2d  ed.  p.  4,  sect.  5  ;  Phillips  on  Insurance,  1st  ed.,  vol.  I,  pp. 
320  to  327,  sect  2,  and  sect  1,  p.  304  et  seq.  Irwin  v.  Manning,  9  Manning  & 
Scott's  Rep.  391. 

The  exceptions  to  this  general  rule  are  that  a  wager  policy,  an  ia^nirance 
without  interest,  an  evaluation  out  of  all  proportion,  with  intent  to  defraud,  and 
fraudulent  representations  and  concealments,  vitiate  the  instrument.  Parsons  on 
Maritime  Law,  vol.  2,  p.  63.  Phillips  on  Insurance,  1st.  ed.,  vol,  1,  chap.  14. 
sect.  1,  p.  304,  verbo,  amount  of  insurable  interest,  and  vol.  2,  chap.  14,  sect  1, 
p.  206,  valued  policy.  Alsop  v.  Commercial  Insurance  Co.,  1  Sumner,  451-473, 
Catron  v.  Tennessee  Ins.  Co.  6  Humph.  176-185. 

We,  therefore,  conclude  that  the  endorsement,  although  made  on  an  open  policy 
is,  nevertheless,  in  the  nature  of  a  valued  policy,  as  all  the  ingredients  constituting 
such  a  policy  are  therein  contained,  and  hence  it  must  be  so  treated. 

And  as  the  answer  does  not  charge  any  fraud,  wager,  misrepresentation,  or 
even  error,  the  plaintifi*  could,  at  most,  only  be  required,  on  the  issue  presented, 
to  prove  an  insurable  interest  and  a  shipment  with  a  loss. 

The  fact  that  the  plaintifi^,  out  of  extreme  cauiion,  introduced  evidence  as  to  the 
vaJue  of  the  metal  in  Rio  Janeiro,  can  not  prejudice  his  case,  for  the  pleadings 
did  not  open  the  policy  generally.    Kennedy  v.  AT.  Y.  Life  Ins.  Co.  10  An.  809. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
Court  be  avoided  and  reversed ;  and  it  is  further  ordered,  adjudged  and  decreed, 
that  the  defendants,  the  Union  Insurance  Go.  of  New  Orleans,  be  condemned  to 
pay  to  Robert  Howes,  for  the  use  of  Joseph  S.  Clark,  the  sum  of  twenty-eiglit 
hundred  dollars,  with  legal  interest  from  judicial  demand,  June  29tb,  1858,  and 
the  costs  of  both  courts. 

Land,  J.,  absent,  concurring. 
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Same  Case — On  a  Re-hearing. 

Duffel,  J.  We  were  induced  to  grant  a  re-hearing  in  this  case  ander  the  ap- 
pr^ension  that  we  had,  perhaps,  drawn  doubtful  conclusions  from  known  facts, 
or  enunciated  principles  which  might  be  looked  upon  as  innovations,  or  as  tend- 
ing to  break  up  the  symmetry  of  the  system  of  insurance. 

A  well  considered  review  of  the  whole  subject  has  satisfied  us  that  we  were 
mistaken  as  to  the  true  character  of  the  policy,  and  this,  by  attaching  too  much 
importance  to  the  fact  that  the  bills  of  lading  and  invoice  had  been  submitted  to 
the  insurers  by  the  insured. 

The  policy  is,  in  form,  a  valued  or  running  policy,  the  plaintiff's  application 
was,  specifically f  for  an  entry,  on  an  open  policy,  for  a  stated  amount,  on  merchan- 
dise ;  and  the  endorsement  was  made  as  requested  :  neither  the  insured,  nor  the 
insurers,  fixed  any  value  on  the  goods,  the  former  simply  gave,  and  the  latter  en- 
dorsed, the  insurable  interest,  thus  leaving  the  value  open  to  inquiry  and  proof. 

We  will  here  remark,  in  order  to  guard  against  any  misconception,  that  the 
case  of  Kennedy  v.  N,  Y,  Life  Ins.  Co,  10  An.  809,  was  simply  cited  as  being 
applicable  to  cases  of  insurance,  and  in  no  manner  as  affecting  the  rule  of  evi- 
dence in  ordinary  cases. 

Tiewing,  therefore,  the  policy  as  an  open  one,  we  are  satisfied  that  the  District 
Judge  has  given  to  the  plaintiff  the  full  value  of  his  merchandise,  whether  we 
take  the  value  at  Rio  Janeiro,  after  deducting  the  costs  of  entry,  or  the  value  in 
New  Orleans,  the  place  of  destination. 

It  is  ordered  that  our  former  decree  be  set  aside,  and  that  for  the  reasons 
assigned,  the  judgment  of  the  District  Court  be  affirmed  at  the  costs  of  the 
appellant. 

Buchanan,  J.  took  no  part  in  this  opinion. 


P.  P.  J.  Martin  et  al.  v,  P.  C.  Blanchin  and  Antoine  Giraud. 

It  is  not  in  tbe  aathority  of  a  coart  to  appoint  ex  parte  a  Rocciver  of  assets  belonging  to  a  partnership. 
A  writ  of  sequestration,  or  a  rule  upon  the  defendants  to  concur  in  the  appointment  of  a  Receiver 
by  the  parties,  would  bo  tbe  proper  remedies. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
Wolfe,  Singleton  d  Clack,  for  plaintifife.     C,  Roselius,  for  defendants.  /.  L. 
Tissot,  for  Receiver. 

Buchanan,  J.  The  three- plaintiffii  and  the  two  defendants  formed  a  partner- 
flhip  in  January  1558, /or  three  years,  in  the  business  of  manufacturing  and  selling 
cotton  seed  oil,  under  the  social  style  of  Bienville  Cotton  Seed  Oil  Factory.  One 
oi  tbe  plaintiflb,  Martin,  had  the  charge  of  the  manufactory  ;  and  the  two  de- 
fendants kept  the  books,  and  administered  the  financial  department  of  the  con- 
cern, with  the  exclusive  right  to  use  the  social  name,  and  to  purchase  and  sell. 

In  April  1860,  plaintiffs  instituted  this  action,  alleging  maladministration  of 
defendants,  causing  damage  to  plaintiff.    They  pray  that  the  partnership  be 


Hown 
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Ukiok  In.  Co. 
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MAKnx        dissolved,  that  a  Beceiver  be  appointed  to  liquidate  its  affairs,  pay  its  obligations, 
BK^am.      and  make  partition  of  the  suiplos  after  the  discharge  of  its  liabilities.    An  affi- 
davit of  the  trnth  of  these  allegations  was  filed  with  the  petition  ;  bat  no  bond 
was  given. 

The  District  Judge,  on  the  petition  being  filed,  made  an  ex  parte  order,  ap- 
pointing Stanulas  Plassarif  Receiver  of  the  partnership,  on  his  giving  bond  with 
security  in  the  sum  of  $70,000. 

Defendants  took  a  rule  to  set  aside  this  order,  as  illegal,  and  as  granted  upon 
false  allegations. 

On  the  hearing  of  the  rule,  defendants  offered  witnesses  to  prove  that  the  alle- 
gations of  the  petition  were  false ;  which  testimony  being  rejected,  a  bill  of 
exceptions  was  reserved. 

The  rule  was  dismissed,  and  defendants  appeal.  The  fijst  point  for  decision,  is 
the  legality  of  the  ex  parte  order  for  the  appointment  of  a  Receiver. 

That  order  directs  that  the  Receiver  named,  have  custody  and  possession  of  all 
the  property,  rights,  credits  and  effects  belonging  to  the  partnership  existing  be- 
tween the  plaintiffs  and  defendants,  and  of  all  the  partnership  books  of  account, 
documents,  vouchers  and  other  papers,  belonging  thereto.  It  was  further  or- 
dered that  an  inventory  of  the  property  of  the  partnership  be  made  by  a  Notary 
Public,  and  returned  into  court. 

It  is  argiied  by  the  counsel  of  appellants  that  this  proceeding,  for  the  appoint- 
ment of  a  Receiver,  is  in  substance  a  judicial  sequestration,  and  should  be  gov- 
erned by  the  rules  of  law  contained  in  the  Civil  Code  and  Code  of  Practice  in 
relation  to  sequestration.    0.  P.  275  ;  C.  C.  2948  et  seq. 

We  have  already  mentioned  that  by  the  articles  of  partnership,  the  defendants 
Blanchin  c&  Giraud  were  appointed  administrators  of  the  partnership,  and 
keepers  of  its  books.  The  powers  thus  vested  in  them,  could  not,  it  would  seem, 
be  taken  away  from  them,  by  an  ex  parte  proceeding. 

In  the  case  of  Frazier  v.  WUcox,  4th  Robinson  517,  the  autliority  of  a  court 
of  Louisiana,  to  appoint  a  receiver  of  assets  belonging  to  several  parties  before 
the  court,  upon  a  consent  of  all  the  parties  interested,  was  recognized  by  the 
Supreme  Court.  But  the  court,  on  that  occasion,  guarded  their  doctrine,  as 
follows  :  (page  525.)  "  We  arc  not  to  be  understood  as  giving*  our  sanction  to 
an  opinion  sometimes  expressed,  that  the  Judges  of  the  inferior  courts,  without 
the  assent  of  the  parties  to  a  suit,  or  with  the  consent  of  only  one  of  them,  can 
exercise  the  powers  of  a  chancellor,  and  appoint  of  their  own  accord,  Receivers 
for  the  purpose  of  coUectmg  and  keeping  the  funds  attached,  or  that  may  be  the 
subject  of  litigation." 

The  doctrine,  with  the  same  qualification,  was  reiterated  by  the  court  in  the 
case  of  The  United  States  v.  2"he  United  States  Bank,  II  Rob.  418. 

According  to  the  law  and  the  adjudged  cases  before  us,  there  were  two  courses 
open  to  the  plaintiffs,  for  the  provisional  assurance  of  their  interests  pending  this 
litigation ;  the  one,  to  have  sued  out  a  writ  of  sequestration,  which  would  have 
necessitated  the  giving  of  a  bond  ;  the  other,  to  have  taken  a  rule  upon  the  de- 
fendants to  concur  in  the  appointment  of  a  Receiver  by  the  parties. 

Another  question  is  presented  by  the  bill  of  exceptions  to  the  rejection  of  tes- 
timony offered  on  behalf  of  defendants ;  but  it  is  unnecessary  to  decide  this  ques- 
tion, in  view  of  the  opinion  expressed  by  us  upon  the  first  ground  of  defendants' 
rule. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  |of  the  District  Court 
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Same  Case. — On  an  Application  tor  a  Re-hearing. 

Buchanan,  J.  Plaintifis  ask  for  a  re-hearing,  upon  the  aathority  of  throe 
decisions,  not  cited  in  argument  before  judgment. 

It  is  contended  by  counsel  that  our  decision  is  inconsistent  with  two  cases  de- 
cided by  our  predecessors,  Brown  v.  Union  Insurance  Company^  3  An.  177,  and 
Starke  v.  Burke,  Watt  d  Co,,  5  An.  740  ;  also  with  the  case  of  Pratt  v.  McHatton, 
1 1th  An.  260,  decided  by  the  present  Bench. 

Broum  v.  The  Union  Insurance  Company  and  Starke  v.  Burke,  Watt  &  Co, 
were  cases  of  insolvent  corporations,  and  the  appointments  were  made  by  the 
court,  ex  necessitate,  in  the  absence  of  parties  able  to  appoint  a  liquidator  or 
Beoeiver. 

In  Pratt  v.  MeHatton,  no  objection  seems  to  have  been  made  to  the  appoint- 
noent  of  a  Receiver,  until  the  case  was  in  the  Supreme  Court  on  appeal,  and  the 
objects  of  the  appointment  had  been  accomplished  by  the  sale  of  the  assets  of 
the  partnership. 

These  cases  are  manifestly  inapplicable  to  the  present  issue. 

Re-hearing  refused. 


Payne  &  Harrison  v.  Geo.  W.  Waterston. 

Neither  the  rcnditioa  or  an  account,  nor  giving  of  notes,  can  prevent  tho  defendant  from  showing 
errors  and  inquiring  into  the  consideration  of  the  notes  in  a  suit  against  him.  If  he  had  made  fHiy- 
ment,  with  a  full  knowledge  of  the  errors,  it  would  have  been  considered  voluntary,  and  the  money 
could  not  have  been  recovered  bacic  under  tho  law  then  ia  force  after  tho  expiration  of  one  year. 

The  addition  of  usurious  interest  was  a  forfeiture  of  the  entire  interest,  and  tho  controversy  must  be 
decided  by  the  law  in  force  at  the  date  of  the  note.  (Act  of  1844). 

Where  a  certain  per  cent,  is  charged  for  money  advanced,  and  conventional  interest  is  also  .stipulated, 
the  contract  is  tainted  with  usurious  interest,  and  the  princiim!  only  can  be  recovered.  Decision  of 
Judge  Porter  In  the  case  of  Daguin  v.  Cbironj  3  L.  R.  398,  re-afflrmed . 

F*ar  curiam  :  The  merchant  is  but  the  agent  of  his  principal,  and  he  is  bound  to  account  in  good  faith 
for  all  sums  made  from  contracts  entered  into  on  behalf  of  his  principal.  The  law  will  not  permit 
him  to  make  a  profit  out  of  such  contracts. 

APPEAL  from  the  District  Court  of  the  Parish  of  Livingston,  Ratliffe,  J.  • 
/.  R.  Jones,  for  plaintiff  and  appellants.    A,  Hennen,  for  defendant. 

Mbrsick,  G.  J.  This  suit  is  brought  upon  two  out  of  three  promissory  notes 
given  as  the  balance  struck  upon  an  account  current  rendered  by  the  plaintifis  as 
factors  and  commission  merchants  to  the  defendant.  Judgment  having  been 
given  in  favor  of  the  plaintiff  for  a  part  of  their  demand  only,  they  appeal.  Since 
the  judgment  was  rendered  in  this  case,  the  defendant  has  departed  this  life,  and 
Ashford  Addison  has  been  appointed  the  dative  testamentary  executor  of  his  last 
-vrtll  and  testament. 

The  answer  to  the  appeal  filed  by  the  executor  waives  the  exception,  that  the 


be  reversed ;  that  the  rule  taken  by  counsel  of  defendants,  on  the  8th  May  1860,        Martix 
to  set  aside  the  appointment  of  a  Receiver,  be  made  absolute;  that  the  costs  of      Buinchix. 
said  rule,  and  of  this  appeal,  be  paid  by  plaintifis  and  appellees  ;  and  that  this 
cause  be  remanded  for  further  proceedings,  according  to  law. 
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PAmds  Ham.    citation  was  served  on  Good  Friday,  and  it  will  be  unnecessary  to  pass  upon  the 
WATEsasoK.      question   raised  upon  the  exception;  for  the  defendant,  now   made  a  luirty, 
prays,  that  upon  the  demand  in  reconvention  there  may  be  judgment  in  his 
favor,  and  that  in  other  respects  the  judgment  of  the  District  Court  may  be  af- 
firmed." 

The  defendant  in  his  answer,  and  amended  answer  (which  was  filed  without  any 
bill  of  exceptions  reserved  by  the  plainti£&)  alleged  that  various  items  making 
up  the  accounts  and  the  notes  were  usurious  and  illegal,  and  composed  of  com- 
pound interest,  etc.  The  amended  answer  also  contains  a  demand  in  reconven- 
tion. 

There  were  two  accounts  rendered  by  plain tifis  to  the  defendant  Waterstan ; 
one  on  the  Ist  day  of  April  1852,  and  the  other  the  29th  day  of  March  1853, 
which  last  corresponds  with  the  date  of  the  notes  sued  on.  In  the  account  of 
1852,  there  were  charged  two  items  for  advancing  ;  one  of  $55,  and  the  other  of 
985,  the  former  itself  bearing  interest,  an  interest  account  being  stated  at  eight 
per  cent,  in  the  usual  form.  The  balance  found  on  the  account  of  1853  was 
$8951  63,  and  on  this  balance  there  were  charged  the  same  day  $223  79  for  ad- 
vancing, being  a  total  of  $9,175  42.  To  this  was  added  $1,044  71  interest  for 
15  months,  the  average  time  the  notes  had  to  run  at  eight  per  cent,  making  a 
total  of  $10,220  13  for  which  the  two  notes  sued  on  payable  in  fifteen  and  nine- 
teen months,  and  one  other  (since  paid  by  Judge  Waterstoriy)  payable  in  eleven 
months,  were  given,  each  being  for  $3,406  71. 

It  is  clear  that  neither  the  rendition  of  the  account,  nor  the  giving  of  the  notes 
can  prevent  the  defendant  from  showing  errors  and  inquiring  into  the  consider- 
ation of  the  notes  in  suit  against  him.  If  he  had  made  payment  with  a  full 
knowledge  of  the  errors,  it  would  have  been  considered  voluntary,  and  the  money 
could  not  be  recovered  back  under  the  law  then  in  force  after  the  expiration  of 
one  year.  Wright  v.  Hillt  13  An.  234 ;  Wright,  Williams  A  Co.  v.  Tempie,  ibid, 
p.  413  ;  Keane  v.  Brander  eft  Semjde,  12  An.  20. 

In  1853  the  addition  of  usurious  interest  was  a  forfeiture  of  the  entire  interest, 
and  the  controversy  must  be  decided  by  reference  to  the  law  in  force  at  the  date 
of  the  notes.     Crane  v.  Beatty,  15  An.  329.    In  the  case  o(  Brander   Williams 
^  Co.Y,  hum,  it  was  decided  that  where  there  was  no  agreement  to  pay  usurious 
interest  the  mere  charge  of  an  item  of  usurious  interest  in  the  account  did  not 
bring  the  case  within  the  act  of  1844,  declaring  the  forfeiture  of  a  higher  rate  of 
conventional  interest  than  eight  per  cent.,  and  that  the  court  might  allow  five 
per  cent,  interest.    But  this  authority  is  not  applicable  to  the  present  case 
because  it  appears  by  the  evidence  that  the  plaintiff  took  a  promise  from  the 
defendant,  to  pay  the  usurious  interest  which  was  charged  in  two  items,  viz  :  two 
and  a  half  per  cent,  for  advancing,  and  eight  per  cent,  interest  per  annum, 
making  ten,  and  one  half  of  one  per  cent,  interest.    The  letters  referred  to  by 
plaintifi;)'  counsel  on  this  branch  of  the  case,  were  not  offered  in  evidence.    All 
interest,  therefore,  carried  into  the  notes  sued  on  was  forfeited  by  the  staiuU  of 
1844,  and  it  must  be  deducted  as  well  as  the  illegal  charges  of  2^  per  cent,  for 
advancing.    This  was  settled  by  this  court  so  long  ago  as  1832,  in  the  case  of 
Daquin  et  aL  v.  Coiron,  3  L.  R.  393.    In  that  case  it  was  contended  that  the 
interest  and  commissions  were  distinct  things,  and  that  the  limitation  fixed  by 
law  to  one  had  no  application  to  the  other. 

I'he  Court  through  its  organ,  Judge  Porter,  said  :  **  The  Court  had  no  difficalty 
on  this  question  when  it  was  raised  on  the  argument,  nor  have  its  reflections  bo^* 
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gested  any.  The  inquiry  in  all  these  cases  is,  were  the  advantages  or  remoner- 
ation  stipulated  for  in  consideration  of  a  loan  of  money,  and  are  these  advan- 
tages and  remnneration  greater  than  the  rate  of  interest  allowed  by  law  ?  If  the 
answer  bo  in  the  affirmative,  no  matter  by  what  shift  or  device  this  object  is  ac- 
complished,  no  matter  in  what  mode  the  payment  is  made,  or  by  what  terms  it 
may  be  designated,  the  contract  is  usarions.  In  the  instance  before  us,  we  are 
left  in  no  doabt  as  to  the  consideration  on  which  the  appellant  was  to  pay  ten 
per  cent,  interest,  and  two  and  a  half  per  cent  commissions.  The  parties  have 
declared  in  writing  that  the  loan  of  money  was  the  caase.  Words  cannot  change 
things.  Ten  per  cent,  interest,  and  two  and  a  half  per  cent,  commission,  for  the 
advance  of  money  one  year  is  precisely  the  same  thing  as  twelve  and  a  half  per- 
cept interest  for  the  loan  of  money  for  one  year." 

In  that  case,  the  plaintiff  was  only  permitted  to  recover  the  principal.  Taking 
the  written  law  as  onr  guide,  as  it  existed  when  the  notes  were  given,  we  are  com- 
pelled to  allow  the  defendant  the  following  credits,  viz : 

Interest  charged  as  commissions  for  advancing  9363  00 

Interest  charged  at  eight  per  cent  in  1852 184  55 

Interest  «  "  1853 330  41 

Proportion  of  interest  carried  into  the  face  of  the  notes  sued  pn  29th 

March  1853 789  14 

•1,667  10 
The  defendant  also  claims  that  there  should  be  an  amendment  of  the  judgment 
on  aeooont  of  what  is  called  in  the  testimony  the  return  premium,  insurance  hav- 
ing been  effected  on  account  of  the  defendant  in  the  Sun  Mutual  Insurance  Com- 
pany of  New  York.  The  sugar  or  cotton  factor,  or  commission  merchant,  is  but 
the  agent  of  bis  principal,  and  he  is  bound  to  account  in  good  faith  for  all  sums 
made  from  contracts  entered  into  on  behalf  of  his  principal.  The  law  will  not 
permit  him  to  make  a  profit  out  of  such  contracts.  He  has  no  right  to  charge 
bis  principal  with  sums  which  he  has  not  paid  or  bound  himself  to  pay,  and 
where  theie  is  an  expectation  of  a  return  of  a  portion  of  the  sum  of  money  paid 
on  account  of  his  principal,  he  cannot  charge  him  with  such  advance  of  money 
withoat  also  allowing  him  a  credit  for  whatever  is  refunded  in  any  manner  on 
account  of  the  same.  See  Brander  v.  Lum,  12  An.  218, 219.  The  proof  shows 
that  nothing  was  returned  on  account  of  premiums,  except  for  the  year  1852 ; 
the  premium  of  28  per  cent,  declared  in  1853  not  having  been  paid.  Of  the 
preminms  for  insurance  paid  in  1852,  a  dividend  of  21  per  cent,  was  declared,  of 
which  40  per  cent,  was  paid.  The  premiums  paid  that  year  amounted  only 
to  $139  60.  The  defendant  is  entitled,  therefore,  to  a  credit  of  $11  72.  No 
negligence  is  charged  against  the  plainti£&  in  not  collecting  the  return  premium 
of  28  per  cent  allowed  on  the  9481  50  premiums  paid  in  1853,  and  the  plaintiff 
cannot  under  the  pleadings  be  held  to  account  for  the  same.  The  total  credit  to 
be  allowed  upon  the  notes  sued  on  amounts  to  91,678  82,  which  deducted  from 
96813  42,  the  notes  sued  on,  leaves  95134  60,  for  which  plaintifis  are  entitled  to 
judgment  without  interest.  This  is  less  than  was  allowed  by  the  lower  court, 
and  the  judgment  must  be  amended  in  favor  of  the  defendant  The  plaintiff  has 
no  well  founded  complaint  as  to  the  notes  discounted  in  market  They  appear 
to  have  been  sold  in  good  faith,  and  the  proceeds  credited  him  on  account. 

It  is  therefore  ordered,  adjudged  and  decreed  by  the  Court,  that  the  sum  al- 
lowed by  the  judgment  of  the  lower  court  in  fkvor  of  the  plaintiff  be  reduced 
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svrBBMB  coaBr  of  Louisiana. 

^g  ^^  ^  $51H  60  to  be  paid  by  sftid  executor  in  the  doe 

^BAM.    /iim9571^  ^^  ^  ..  „  ^nd  that  said  judgment  so  amended  be  affirmed,  the 
'^'^^  caar^  of  ^^^^ot  the  appeal. 


S.  P.  Scott  v.  Wm.  J.  McCrLLOCH,  Administrator. 

k  bill  of  exchange  was  put  in  circulation  before  ite  maturity;  was  protested  five  days  after  it  bad  be- 
come  due,  and  was  transferred  to  tbe  plaintiff  after  its  dishonor.  The  evidence  also  showing  lb  t 
the  acceptors  had  foiled  before  the  maturity  of  the  note,  and  that  the  transferrers  of  the  plaint  iO* 
bad  likewise  suspended  before  the  transfer.  It  appearing  farther  that  the  acceptors  had,  piiw  to 
Uie  maturity  of  the  bill,  disposed  of  land  scrips  amply  sufficient  to  cover  it  (the  bill  being  baaed  od 
land  scrips  in  the  hands  of  the  acceptors)  ;  and  that  the  bill  had  been  made  for  the  acoommodatkn 
of  the  acceptors,  although  this  last  circumstance  was  not  known  to  the  plaintiff' and  his  transferrers, 
Hdd:  Tliat  the  drawer  was  entitled  to  a  seasonable  notice,  and  is,  therefore,  by  its  omissioa,  dis- 
chai-ged. 

APPEAL  from  the  District  Court  of  the  Parish  of  E.  Baton  Rouge,  Atxry,  J. 
/.  D.  Stewart y  for  plaintiff.    H,  M.  Favrot,  for  defendant. 

Duffel,  J.  The  estate  of  /.  Claxton  Tayhr  is  sued  on  the  following  bill  of 
exchange. 

**  Exchange  for  $2,360.  Baton  Bonge,  La.,  June  15th  1854.  Six  months 
after  date  of  this  first  of  exchange  (second  unpaid)  pay  to  the  order  of  myself,  two 
thousand  three  hundred  and  sixty  dollars,  value  received,  and  charge  the  same  to 
account  of  Louisiana  land  scrips.  (Signed)  /.  Claxton  Taylor.  To  Messrs  Horace 
Bean  t&  Co^  New  Orleans. 

Accepted,  New  Orleans,  Horace  Bean  (ft  Co.  (endorsed)  J.  Claxton  7Vry/or, 
James  H.  Mulford  4t  CoJ' 

The  evidence  shows  that  the  above  bill  was  put  in  circulation  before  its  ma- 
turity, was  protested  five  days  after  it  had  become  due,  and  was  transferred  to 
the  plaintiff  after  its  dishonor.  The  evidence  also  shows  that  the  acceptors  had 
failed  before  the  maturity  of  the  note,  and  that  the  transferrers  of  the  plaintiff 
had  likewise  suspended  before  such  transfer.  It  appears  further  that  the  ac- 
ceptors had,  prior  to  the  maturity  of  the  bill,  disposed  of  land  scrips  to  an 
amount  amply  sufficient  to  cover  it ;  and  that  the  bill  of  exchange  had  been 
made  for  the  accommodation  of  the  acceptors,  although  this*  last  circumstanoe 
was  not  known  to  the  plaintiff  and  to  his  transferrers. 

From  the  above  facts  of  the  case,  we  are  of  opinion,  that  the  drawer  was  en- 
titled to  a  seasonable  notice,  and  is,  therefore,  by  its  omission,  dischaiged.  Ed- 
wards on  Bills,  &C.,  p.  636  to  647.  Whaley  v.  Houston,  12  An.  585.  Bank  tf 
Louisiana  v.  Morgan  et  a/.,  13  An.  598.  Succession  of  J.  J.  Kerduvol.  14  An., 
457. 

The  failure  to  make  a  presentment  for  payment  at  maturity,  did  not  dq)eiid  on 
any  moral  or  physical  impossibility,  but  may,  with  propriety,  be  attributable  to 
the  fault  of  the  holder. 

Judgment  affirmed. 

Merrick,  C.  J.,  absent. 
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L.  H.  d^Aruaxd  V,  John  W.  Pullin. 

A  party  plainUff  is  only  eolitled  to  rocover  the  actual  damago  saatainod  by  biiu  in  conaeqaeuoe  of  the 
defendant's  violation  of  the  contract  of  lease. 

APPEAL  from  the  District  Court  of  the  Parish  of  Concordia,  McVea,  J. 
Sparrow  4t  Shaw  for  plaiotiff.     Ogden,  York  d  Sawyer,  for  defendant  and 
appellant. 

Lamd,  J.  The  plaintiff  instituted  this  action  to  recover  fifteen  thousand  dol- 
ktfs  damages  of  the  defendant,  for  violating  a  contract  of  lease,  in  not  delivering 
possession  of  the  premises  at  the  time  stipulated  in  the  contract,  and  in  holding 
over  two  years  after  the  expiration  of  the  lease ;  and  also  to  recover  damages  for 
waste  committed  by  the  defendant  during  the  time  of  his  possession. 

The  defendant,  in  his  answer  to  the  petition,  reconvenes  and  claims  fifteen  thou- 
sand dollars  of  the  plaintiff  for  the  value  of  certain  improvements  which  he  had 
made  upon  the  premises  prior  to  the  date  of  the  contract  of  lease,  and  at  a  time 
when  he  hoped  to  acquire  a  pre-emption  right  to  the  land. 
.The  facts  which  have  given  rise  to  this  litigation,  are  as  follows : 
The  defendant,  in  the  year  1846,  purchased  a  small  improvement  on  a  tract  of 
land  situate  within  the  Uraits  of  the  **  Bringier  Grant"  in  the  Parish  of  Concor- 
dia ;  and  proceeded  to  clear  and  to  bring  into  a  state  of  cultivation  a  portion  of 
the  land,  and  to  erect  thereon  buildings  of  considerable  value. 

The  title  of  the  claimants  of  the  grant  having  been  subsequently  recognised  and 
established  by  a  decision  of  the  Circuit  Court  of  the  United  States  sitting  at 
New  Orleans,  and  the  decision  having  become  final  by  the  laigee  of  time  against 
Uie  United  States  Government,  judicial  proceedings  were  instituted  for  the  pur- 
pose of  effecting  a  partition  of  the  lands  among  the  various  co-proprietors,  and  a 
decree  was  rendered  ordering  a  partition  of  the  lands  contained  in  the  grant,  by 
lieitation  or  sale.  And  at  the  sale  made  for  the  purpose  of  effecting  the  partition, 
OB  the  7th  day  of  July,  1855,  the  plaintiff  became  the  purchaser  of  the  tract  of 
land  on  which  the  defendant  resided,  and  had  made  valuable  improvements,  at  the 
price  of  twelve  dollars  per  acre,  one-third  cash,  and  the  balance  on  a  credit  of  one 
and  two  years. 

Three  days  after  the  sale,  to  wit,  on  the  10th  day  of  July,  1855,  the  plaintiff, 
by  written  contract,  for  and  in  consideration  of  the  sum  of  three  dollars,  the  re- 
ceipt of  which  he  acknowledged,  leased  the  land  which  he  had  purchased,  together 
with  all  the  buildings,  appurtenances  and  improvements  thereon,  or  thereunto  be* 
longing,  unto  the  defendant,  John  W,  Pullin,  from  the  date  of  the  contract  of 
ieaae  until  the  20th  day  of  December  then  next  ensuing ;  and  the  defendant  on  his 
part  agreed  and  bound  himself  to  take  good  care  of  the  property  leased,  and  to 
restore  the  possession  thereof  to  the  plaintiff  on  the  day  stipulated  in  the  contract, 
to  wit,  on  the  20th  day  of  December,  1855. 

The  lease  having  expired,  the  defendant  claimed  the  value  of  his  improvements 
made  upon  the  land  prior  to  the  date  of  the  contract,  and  refused  to  deliver  pos- 
session of  the  premises  to  the  plaintiff,  on  that  ground.  The  plaintiff  thereupon 
eommenoed  proceedings  before  a  Justice  of  the  Peace  to  expel  the  defendant  from 
the  leased  premises,  and  after  a  protracted  litigation,  succeeded  in  obtaining  a 
final  judgment  of  expulsion  against  him. 


242  SUPREME  COURT  OP  LOUISIANA. 

PinnatHAs.  from  95714  41  to  the  smn  of  $5134  60  to  be  paid  by  sftid  execator  in  the  doe 
course  of  administratioD,  and  that  said  judgment  so  amended  be  affirmeil,  the 
plaintiff  paying  the  costs  of  the  appeal. 


S.  P.  Scott  v.  Wm.  J.  McCrLLOCH,  Administrator. 

A  bill  of  exchange  was  put  in  circulation  before  its  maturity;  was  protested  five  dajs  after  it  bad  be- 
come due,  and  was  transferred  to  tbe  plaintiff  after  its  dishonor.  The  evidence  also  showing  tb  t 
the  acceptors  bad  Ikiied  before  the  maturity  of  the  note,  and  that  the  transferrors  of  the  plaintiff 
had  likewise  suspended  before  the  transfer.  It  appearhig  farther  that  the  acceptors  had,  prior  to 
the  maturity  of  the  bill,  disposed  of  land  scrips  amply  sufficient  to  cover  it  (the  bill  being  based  od 
land  scrips  in  the  hands  of  the  acceptors)  ;  and  that  the  bill  had  been  made  for  the  acoommodatioa 
of  the  acceptors,  although  this  last  circumstance  was  not  known  to  the  plaintiff* and  his  transferrers, 
Hdd :  That  the  drawer  was  entitled  to  a  seasonable  notice,  and  is,  therefore,  by  its  omisBicm,  dis- 
chai-ged. 

APPEAL  from  the  District  Court  of  the  Parish  of  E.  Baton  Rouge,  Avery,  J. 
/.  D.  Stewart,  for  plaintiff.    H,  3f.  Favrot,  for  defendant. 

DuFFELi  J.  The  estate  of  /.  Claxton  Taylor  is  sued  on  tbe  following  bill  of 
exchange. 

^  Exchange  for  82,360.  Baton  Rouge,  La.,  June  15th  1654.  Six  months 
after  date  of  this  first  of  exchange  (second  unpaid)  pay  to  the  order  of  myself,  two 
thousand  three  hundred  and  sixty  dollars,  value  received,  and  chai^  the  same  to 
account  of  Louisiana  land  scrips.  (Signed)  /.  Claxton  Taylor.  To  Messrs  Horace 
Bean  &  Co.,  New  Orleans. 

Accepted,  New  Orleans,  Horace  Bean  A  Co,  (endorsed)  J.  Claxton  TaylcTj 
James  H.  Mulford  «ft  Co." 

The  evidence  shows  that  the  above  bill  was  put  in  circulation  before  its  ma- 
turity, was  protested  five  days  after  it  had  become  due,  and  was  transferred  to 
the  plaintiff  after  its  dishonor.  The  evidence  also  shows  that  the  acceptors  had 
failed  before  the  maturity  of  the  note,  and  that  the  transferrers  of  the  plaintiff 
had  likewise  suspended  before  such  transfer.  It  appears  further  that  the  ac- 
ceptors had,  prior  to  the  maturity  of  the  bill,  disposed  of  land  scrips  to  an 
amount  amply  sufficient  to  cover  it ;  and  that  the  bill  of  exchange  had  been 
made  for  the  accommodation  of  the  acceptors,  although  this'  last  circumstanoe 
was  not  known  to  the  plaintiff  and  to  his  transferrers. 

From  the  above  facts  of  the  case,  we  are  of  opinion,  that  the  drawer  was  en- 
titled to  a  seasonable  notice,  and  is,  therefore,  by  its  omission,  discharged.  Ed- 
wards on  Bills,  &c.,  p.  636  to  647.  Whaley  v.  Houston,  12  An.  585.  Bank  tf 
Louisiana  v.  Morgan  et  al.,13  An.  598.  Succession  of  J,  J.  Kerekewd.  14  An., 
457. 

The  failure  to  make  a  presentment  for  payment  at  maturity,  did  not  dqieod  on 
any  moral  or  physical  impossibility,  but  may,  with  propriety,  be  attributable  to 
the  fault  of  the  holder. 

Judgment  affirmed. 

Mkrrick,  C.  J.,  absent 
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L.  H.  d^Aruaxd  v.  John  W.  Pullin. 

A  pftrty  plainUff  is  only  ooUtied  to  rocover  the  actual  damago  sustained  by  him  in  coDsequeuco  of  the 
dofeadant's  violatloa  of  the  contract  of  lease. 

APPEAL  from  the  District  Court  of  the  Parish  of  Concordia,  McVea,  J. 
Sparrow  4t  Shaw  for  plaintiff.     Ogden,  York  4t  Sawyer ^  for  defendant  and 
appellant. 

Land,  J.  The  plaintiff  instituted  this  action  to  recover  fifteen  thousand  dol- 
ktfs  damages  of  the  defendant,  for  violating  a  contract  of  lease,  in  not  delivering 
possession  of  the  premises  at  the  time  stipulated  in  the  contract,  and  in  holding 
over  two  years  after  the  expiration  of  the  lease ;  and  also  to  recover  danu^es  for 
waste  committed  by  the  defendant  during  the  time  of  his  possession. 

l^e  defendant,  in  his  answer  to  the  petition,  reconvenes  and  claims  fifteen  thou- 
sand dollars  of  the  plaintiff  for  the  value  of  certain  improvements  which  he  had 
made  upon  the  premises  prior  to  the  date  of  the  contract  of  lease,  and  at  a  time 
when  he  hoped  to  acquire  a  pre-emption  right  to  the  land. 
.The  facts  which  have  given  rise  to  this  litigation,  are  as  follows  : 
The  defendant,  in  the  year  1846,  purchased  a  small  improvement  on  a  tract  of 
land  situate  within  the  Uraits  of  the  **  Bringier  Grant"  in  the  Parish  of  Concor- 
dia ;  and  proceeded  to  clear  and  to  bring  into  a  state  of  cultivation  a  portion  of 
ih&  land,  and  to  erect  thereon  buildings  of  considerable  value. 

The  title  of  the  claimants  of  the  grant  having  been  subsequently  recognised  and 
established  by  a  decision  of  the  Circuit  Court  of  the  United  States  sitting  at 
New  Orleans,  and  the  decision  having  become  final  by  the  ]a;gee  of  time  against 
the  United  States  Government,  judicial  proceedings  were  instituted  for  the  pur- 
pose of  effecting  a  partition  of  the  lands  among  the  various  co-proprietors,  and  a 
decree  was  rendered  ordering  a  partition  of  the  lands  contained  in  the  grant,  by 
lidtation  or  sale.  And  at  the  sale  made  for  the  purpose  of  effectiog  the  partition, 
oo  the  7th  day  of  July,  1855,  the  plaintiff  became  the  purchaser  of  the  tract  of 
land  on  which  the  defendant  resided,  and  had  made  valuable  improvements,  at  the 
price  of  twelve  dollars  per  acre,  one-third  cash,  and  the  balance  on  a  credit  of  one 
and  two  years. 

Three  days  after  the  sale,  to  wit,  on  the  10th  day  of  July,  1855,  the  plaintiff, 
by  written  contract,  for  and  in  consideration  of  the  sum  of  three  dollars,  the  re- 
ceipt of  which  he  acknowledged,  leased  the  land  which  he  had  purchased,  together 
with  all  the  buUdings,  appurtenances  and  improvements  thereon,  or  thereunto  be- 
longing, unto  the  defendant,  John  W,  Pullin^  from  the  date  of  the  contract  of 
lease  until  the  20th  day  of  December  then  next  ensuing ;  and  the  defendant  on  his 
part  agreed  and  bound  himself  to  take  good  care  of  the  property  leased,  and  to 
restore  the  possession  thereof  to  the  plaintiff  on  the  day  stipulated  in  the  contract, 
to  wit,  on  the  20th  day  of  December,  1855. 

The  lease  having  expired,  the  defendant  claimed  the  value  of  his  improvements 
made  upon  the  land  prior  to  the  date  of  the  contract,  and  refused  to  deliver  pos- 
session of  the  premises  to  the  plaintiff,  on  that  ground.  The  plaintiff  thereupon 
comnienoed  proceedings  before  a  Justice  of  the  Peace  to  expel  the  defendant  from 
the  leased  premises,  and  after  a  protracted  litigation,  succeeded  in  obtaining  a 
final  judgment  of  expulsion  against  him. 


242  SUPREME  COURT  OF  LOUISIANA, 

PinnatHiB.  from  $5714  41  to  the  sum  of  $5134  60  to  be  paid  by  sftid  executor  in  the  doe 
course  of  administratiOD,  and  that  said  judgment  so  amended  be  affirmed,  the 
plaintiff  paying  the  costs  of  the  appeal. 


S.  P.  Scott  v.  Wm.  J.  McCnxocH,  Administrator. 

A  bill  of  exchange  waa  put  in  circulaUon  before  its  mfttarity ;  was  protested  five  days  after  it  bad  be- 
come due,  and  was  transferred  to  the  plaintiff  afber  its  dishonor.  Tlio  evidenco  also  showing  th- 1 
the  acceptors  had  foiled  befbre  the  maturity  of  the  note^  and  that  the  transferrers  of  the  plalnltfr 
had  likewise  suspended  before  the  transfer.  It  appearing  farther  that  the  acceptors  bad,  prior  to 
the  maturity  of  the  bill,  disposed  of  land  scrips  amply  snfBcient  to  cover  it  (the  bill  being  based  od 
land  scrips  in  the  bands  of  the  acceptors) ;  and  that  the  bill  had  been  made  for  the  acoommodatioo 
of  the  acceptors,  although  this  last  circumstance  was  not  known  to  the  plaintiff* and  his  transferrers, 
Udd :  That  the  drawer  was  entitled  to  a  seasonable  notice,  and  is,  therefore,  by  its  on^ssion,  dis- 
chai'ged. 

APPEAL  from  the  District  Court  of  the  Parish  of  E.  Baton  Rouge,  Avery^  J. 
/.  D.  Stewart,  for  plaintiff.    H.  M,  Favrot,  for  defendant. 

Duffel,  J.  The  estate  of  /.  Claxton  Taylor  is  sued  on  the  following  bill  of 
exchange. 

''  Exchange  for  82,360.  Baton  RougCi  La.,  June  15th  1654.  Six  months 
after  date  of  this  first  of  exchange  (second  unpaid)  pay  to  the  order  of  myself,  two 
thousand  three  hundred  and  sixty  dollars,  value  received,  and  chaxge  the  same  to 
account  of  Louisiana  land  scrips.  (Signed)  /.  Claxton  Taylor.  To  Messrs  Horace 
Bean  A  Co,,  New  Orleans. 

Accepted,  New  Orleans,  Horace  Bean  d  Co,  (endorsed)  J.  Claxton  Tay^ovj 
James  H.  Mulford  A  Co.'* 

The  evidence  shows  that  the  above  bill  was  put  in  drcnlation  before  its  ma- 
turity, was  protested  five  days  after  it  had  become  due,  and  was  transferred  to 
the  plaintiff  after  its  dishonor.  The  evidence  also  shows  that  the  acceptors  had 
failed  before  the  maturity  of  the  note,  and  that  the  transferrers  of  the  plaintiff 
had  likewise  suspended  before  such  transfer.  It  appears  further  that  the  ac- 
ceptors had,  prior  to  the  maturity  of  the  bill,  disposed  of  land  scrips  to  an 
amount  amply  sufficient  to  cover  it ;  and  that  the  bill  of  exchange  had  been 
made  for  the  accommodation  of  the  acceptors,  although  this'  last  circnmstanoe 
was  not  known  to  the  plaintiff  and  to  his  transferrers. 

From  the  above  facts  of  the  case,  we  are  of  opinion,  that  the  drawer  was  en- 
titled to  a  seasonable  notice,  and  is,  therefore,  by  its  omission,  discharged.  Ed- 
wards on  Bills,  &c.,  p.  636  to  647.  WhaUy  v.  Houston,  12  An.  585.  Bank  tf 
Louisiana  v.  Morgan  et  al.,  13  An.  598.  Succession  of  J.  /.  Kereheval.  14  An., 
457. 

The  failure  to  make  a  presentment  for  payment  at  maturity,  did  not  dq)eiid  on 
any  moral  or  physical  impossibility,  but  may,  with  propriety,  be  attributable  to 
the  fault  of  the  holder. 

Judgpnent  affirmed. 

Mkrrick,  C.  J.,  absent. 
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L.  H.  d^Armaxd  V,  John  W.  Pulun. 

A  pATty  plaintiff  is  oaly  ontitled  to  recover  the  actual  damage  sastained  by  biin  In  conaeqaenoo  of  the 
defendant's  violation  of  the  contract  of  lease. 

APPEAL  from  the  District  Court  of  the  Parish  of  Concordia,  McVea,  J. 
Sparrow  dt  Shaw  for  plaintiff.    Ogden,  York  d  Sawyer,  for  defendant  and 
appellant 

Land,  J.  The  plaintiff  instituted  this  action  to  recover  fifteen  thousand  dol- 
ktfs  damages  of  the  defendant,  for  violating  a  contract  of  lease,  in  not  delivering 
possession  of  the  premises  at  the  time  stipulated  in  the  contract,  and  in  holding 
over  two  years  after  the  expiration  of  the  lease ;  and  also  to  recover  damages  for 
waste  committed  by  the  defendant  during  the  time  of  his  possession. 

The  defendant,  in  his  answer  to  the  petition,  reconvenes  and  claims  fifteen  thou- 
sand dollars  of  the  plaintiff  for  the  value  of  certain  improvements  which  he  had 
made  upon  the  premises  prior  to  the  date  of  the  contract  of  lease,  and  at  a  time 
when  he  hoped  to  acquire  a  pre-emption  right  to  the  land. 
.The  facts  which  have  given  rise  to  this  litigation,  are  as  follows : 
The  defo)dant,  in  the  year  1846,  purchased  a  small  improvement  on  a  tract  of 
land  situate  within  the  limits  of  the  "  Bringier  Grant"  in  the  Parish  of  Concor- 
dia ;  and  proceeded  to  dear  and  to  bring  into  a  state  of  cultivation  a  portion  of 
the  land,  and  to  erect  thereon  buildings  of  considerable  value. 

The  title  of  the  claimants  of  the  grant  having  been  subsequently  recognized  and 
established  by  a  decision  of  the  Circuit  Court  of  the  United  States  sitting  at 
New  Orleans,  and  the  decision  having  become  final  by  the  11^)60  of  time  against 
the  United  States  Government,  judicial  proceedings  were  instituted  for  the  pur- 
pose of  effecting  a  partition  of  the  lands  among  the  various  co-proprietors,  and  a 
decree  was  rendered  ordering  a  partition  of  the  lands  contained  in  the  grant,  by 
licitation  or  sale.  And  at  the  sale  made  for  the  purpose  of  effecting  the  partition, 
oo  the  7th  day  of  July,  1855,  the  plaintiff  became  the  purchaser  of  the  tract  of 
land  on  which  the  defendant  resided,  and  had  made  valuable  improvements,  at  the 
price  of  twelve  dollars  per  acre,  one-third  cash,  and  the  balance  on  a  credit  of  one 
and  two  years. 

Three  days  after  the  sale,  to  wit,  on  the  10th  day  of  July,  1855,  the  plaintiff, 
by  written  contract,  for  and  in  consideration  of  the  sum  of  three  dollars,  the  re- 
ceipt of  which  he  acknowledged,  leased  the  land  which  he  had  purchased,  together 
with  all  the  buildings,  appurtenances  and  improvements  thereon,  or  thereunto  l)e- 
loD^ng,  unto  the  defendant,  John  W,  Pullin,  from  the  date  of  the  contract  of 
lease  until  the  20th  day  of  December  then  next  ensuing ;  and  the  defendant  on  his 
part  agreed  and  bound  himself  to  take  good  care  of  the  property  leased,  and  to 
restore  the  possession  thereof  to  the  plaintiff  on  the  day  stipulated  in  the  contract, 
to  wit,  on  the  20th  day  of  December,  1855. 

Tbe  lease  having  expired,  the  defendant  claimed  the  value  of  his  improvements 
made  upon  the  land  prior  to  the  date  of  the  contract,  and  refused  to  deliver  pos- 
session of  the  premises  to  the  plaintiff,  on  that  ground.  The  plaintiff  thereupon 
commenoed  proceedings  before  a  Justice  of  the  Peace  to  expel  the  defendant  from 
the  leased  premises,  and  after  a  protracted  litigation,  succeeded  in  obtaining  a 
final  judgment  of  expulsion  against  him. 


242  SUPREME  COURT  OP  LOUISIANA. 

Pinn^HiB.  from  $5714  41  to  the  sum  of  $5134  60  to  be  paid  by  said  executor  in  the  doe 
course  of  admiuistration,  and  that  said  judgment  so  amended  be  affirmed,  the 
plaintiff  paying  the  costs  of  the  appeal. 


S.  P.  Scott  v.  Wm.  J.  McCrixocH,  Administrator. 

A  bill  of  exchange  was  put  in  circulation  before  its  maturity;  was  protested  five  days  after  it  bad  be- 
come due,  and  was  transferred  to  the  plaintiff  after  its  dishonor.  The  evidence  also  Bhoving  th  t 
the  acceptors  had  &ilod  before  the  maturity  of  the  note,  and  that  the  transferrers  of  the  plaintifT 
had  likewise  suspended  before  the  transfer.  It  appearing  farther  that  the  aooeptors  had,  prior  to 
the  maturity  of  the  bill,  disposed  of  land  scrips  amply  sufficient  to  cover  It  (the  bill  being  baaed  od 
land  scrips  in  the  hands  of  the  acceptors)  ;  and  that  the  bill  had  been  made  for  the  acoommodatMHi 
of  the  acceptors,  although  this  last  circumstance  was  not  known  to  the  plaintiff* and  his  transferrers, 
Hdd:  That  the  drawer  was  entitled  to  a  seasonable  notice,  and  is,  therefore,  by  Us  onuBsion,  dis- 
chai-ged. 

APPEAL  from  the  District  Court  of  the  Parish  of  E.  Baton  Rouge,  Avery,  J. 
/.  D,  Stevjart,  for  plaintiff.    H.  M,  Favrot,  for  defendant 

DuFFKL,  J.  The  estate  of  /.  Claxton  Taylor  is  sued  on  the  following  bill  of 
exchange. 

''  Exchange  for  92,360.  Baton  Rouge,  La.,  June  15th  1654.  Six  months 
after  date  of  this  first  of  exchange  (second  nnpaid)  pay  to  the  order  of  myself,  two 
thousand  three  hundred  and  sixty  dollars,  value  received,  and  charge  the  same  to 
acconnt  of  Louisiana  land  scrips.  (Signed)  /.  Claxton  Taylor.  To  Messrs  Horace 
Bean  &  Co.,  New  Orleans. 

Accepted,  New  Orleans,  Horace  Bean  (ft  Co,  (endorsed)  J,  Claxton  Tailor, 
James  H.  Mtdford  cfc  Co." 

The  evidence  shows  that  the  above  bill  was  put  in  circulation  before  its  ma- 
turity, was  protested  five  days  after  it  had  become  due,  and  was  transferred  to 
the  plaintiffafter  its  dishonor.  The  evidence  also  shows  that  the  acceptors  had 
failed  before  the  maturity  of  the  note,  and  that  the  transferrers  of  the  plaintiff 
had  likewise  suspended  before  such  transfer.  It  appears  further  that  the  ac- 
ceptors had,  prior  to  the  maturity  of  the  bill,  disposed  of  land  scrips  to  an 
amount  amply  sufficient  to  cover  it ;  and  that  the  bill  of  exchange  had  been 
made  for  the  accommodation  of  the  acceptors,  although  this'  last  circnmstanoe 
was  not  known  to  the  plaintiff  and  to  his  transferrers. 

From  the  above  facts  of  the  case,  we  are  of  opinion,  that  the  drawer  was  en- 
titled to  a  seasonable  notice,  and  is,  therefore,  by  its  omission,  discharged.  Ed- 
wards on  Bills,  &c.,  p.  636  to  647.  Wkaley  v.  Houston,  12  An.  585.  Bank  of 
Louisiana  v.  Morgan  et  al.,  13  An.  598.  Succession  of  J.  J.  Kerekewd.  14  Ao^ 
457. 

llie  failure  to  make  a  presentment  for  payment  at  maturity,  did  not  depend  oo 
any  moral  or  physical  impossibility,  but  may,  with  propriety,  be  attributable  to 
the  fault  of  the  holder. 

Judgment  affirmed. 

Merrtok,  C.  J.,  absent. 
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L.  H.  d'Armand  V,  John  W.  Pullin. 

A  ptrty  plaintiff  Is  oolj  ontitied  to  recover  the  actual  damage  sustained  by  him  in  consequence  of  the 
defendant's  violation  of  the  contract  of  lease. 

APPEAL  from  the  District  Coart  of  the  Parish  of  Concordia,  McVea,  J. 
Sparrou)  4t  Shaw  for  plaintiff.    Ogden,  York  d  Sawtferi  for  defendant  and 
appellant 

Lamd,  J.  The  plaintiff  instituted  this  action  to  recover  fifteen  thousand  dol> 
lars  damages  of  the  defendant,  for  yiolating  a  contract  of  lease,  in  not  delivering 
possession  of  the  premises  at  the  time  stipulated  in  the  contract,  and  in  holding 
over  two  years  after  the  expiration  of  the  lease ;  and  also  to  recover  damages  for 
waste  committed  by  the  defendant  during  the  time  of  his  possession. 

The  defendant,  in  his  answer  to  the  petition,  reconvenes  and  ckiims  fifteen  thou- 
sand dollars  of  the  plaintiff  for  the  value  of  certain  improvements  which  he  had 
made  upon  the  premises  prior  to  the  date  of  the  contract  of  lease,  and  at  a  time 
when  he  hoped  to- acquire  a  pre-emption  right  to  the  land. 
.The  facts  which  have  given  rise  to  this  litigation,  are  as  follows : 
The  defendant,  in  the  year  1846,  purchased  a  small  improvement  on  a  tract  of 
land  situate  within  the  limits  of  the  **  Bringier  Grant"  in  the  Parish  of  Concor- 
dia ;  and  proceeded  to  clear  and  to  bring  into  a  state  of  cultivation  a  portion  of 
the  hind,  and  to  erect  thereon  buildings  of  considerable  value. 

The  title  of  the  claimants  of  the  grant  having  been  subsequently  recognised  and 
established  by  a  decision  of  the  Circuit  Court  of  the  United  States  sitting  at 
New  Orleans,  and  the  decision  having  become  final  by  the  11^)60  of  time  against 
Ihe  United  States  Government,  judicial  proceedings  were  instituted  for  the  pur- 
pose of  eflfecting  a  partition  of  the  lands  among  the  various  co-proprietors,  and  a 
decree  was  rendered  ordering  a  partition  of  the  lands  contained  in  the  grant,  by 
lidtstion  or  sale.  And  at  the  sale  made  for  the  purpose  of  effecting  the  partition, 
on  the  7th  day  of  July,  1855,  the  plaintiff  became  the  purchaser  of  the  tract  of 
land  on  which  the  defendant  resided,  and  had  made  valuable  improvements,  at  the 
price  of  twelve  dollars  per  acre,  one-third  cash,  and  the  balance  on  a  credit  of  one 
and  two  years. 

Three  days  after  the  sale,  to  wit,  on  the  10th  day  of  July,  1855,  the  plaintiff, 
by  written  contract,  for  and  in  consideration  of  the  sum  of  three  dollars,  the  re- 
ceipt of  which  he  acknowledged,  leased  the  land  which  he  had  purchased,  together 
with  all  the  buildings,  appurtenances  and  improvements  thereon,  or  thereunto  be* 
Joi^ng,  unto  the  defendant,  John  W,  Pullin^  from  the  date  of  the  contract  of 
lease  until  the  20th  day  of  December  then  next  ensuing ;  and  the  defendant  on  his 
part  agreed  and  bound  himself  to  take  good  care  of  the  property  leased,  and  to 
restore  the  possession  thereof  to  the  plaintiff  on  the  day  stipulated  in  tJie  contract, 
to  wit,  on  the  20th  day  of  December,  1855. 

The  lease  having  expired,  the  defendant  daimed  the  value  of  his  improvements 
made  upon  the  land  prior  to  the  date  of  the  contract,  and  refused  to  deliver  pos- 
session of  the  premises  to  the  plaintiff,  on  thai  ground.  The  plaintiff  thereupon 
commenced  proceedings  before  a  Justice  of  the  Peace  to  expel  the  defendant  from 
the  leased  premises,  and  after  a  protracted  litigation,  succeeded  in  obtaining  a 
final  judgment  of  expulsion  against  him. 
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jyMaaun  And  finally,  at  the  time  the  defendant  abandoned  the  premisefl  in  Janaary, 

Puunr.        1858,  he  left  them  in  a  state  of  dilapidation  and  waste. 

Upon  this  statement  of  the  &cts,  it  is  clear  that  the  defendant  is  liable  in  dam- 
ages to  the  plaintiff,  for  violating  the  stipnlations  contained  in  the  contraet  of 
lease,  and  for  the  waste  committed  by  him  during  the  pendency  of  the  proceedings 
to  expel  him  as  the  tenant  of  the  plaintiff  from  the  premises ;  and  the  right  of  re- 
covery for  these  causes  in  the  main  action,  is  beyond  question.  But  the  difficult 
and  most  important  question  which  arises  in  the  case,  grows  out  of  the  defendant's 
reconventional  demand  for  the  value  of  improvements  prior  to  the  judicial  sale  to 
effect  the  partition,  and  to  the  date  of  the  lease  entered  into  between  him  and  the 
plaintiff.  The  stipulations  in  the  contract  of  lease  are  entirely  silent  as  to  the  de- 
fendant's right  to  claim  reimbursement  of  the  plaintiff  for  the  value  of  the  im- 
provements previously  made  upon  the  premises ;  and  in  the  absence  of  any  special 
agreement,  the  defendant's  right  to  reimbursement,  under  the  pecuKar  drenm- 
Btanoes  of  the  case,  must  be  determined  upon  legal  principles. 

Notwithstanding  the  conflicting  decisions  of  this  Court  as  to  the  right  of  the 
party  evicted  to  recover  the  value  of  improvements  made  on  the  property  of  an- 
other, the  case  of  the  defendant  appears  to  come  within  the  letter  and  spirit  of 
article  500  of  the  Civil  Code,  which  declares  that :  "  When  plantations,  oonstrae- 
tions  and  works  have  been  made  by  a  thhxl  person,  and  with  such  person's  own 
materials,  the  owner  of  the  soil  has  a  right  to  keep  them,  or  to  compel  this  third 
person  to  take  away  or  demolish  the  same." 

"  If  the  owner  requires  the  demolition  of  such  works,  they  shall  be  demolished 
at  the  expense  of  the  jierson  who  erected  them,  without  any  compensation  ;  such 
person  may  even  be  sentenced  t6  pay  damages,  if  the  case  require  it,  for  the  prej- 
udice which  the  owner  of  the  soil  may  have  sustained." 

"  If  the  owner  keep  the  works,  he  owes  to  the  owner  of  the  materials  nothing 
but  the  reimbursement  of  their  value  and  the  price  of  workmanship,  without  any 
regard  to  the  greater  or  less  value  which  the  soil  may  have  acquired  thereby." 

**  Nevertheless,  if  the  plantations,  edifices  or  works  have  been  done  by  a  third 
person  evicted,  but  not  sentenced  to  make  restitution  of  the  fruits,  because  such 
person  possessed  bona  fide,  the  owner  shall  not  have  a  right  to  demand  the  demo- 
lition of  the  works,  plantations  or  edifices,  but  he  shall  have  his  choice  either  to 
reimburse  the  value  of  the  materials  and  the  price  of  workmanship,  or  to  reim- 
burse a  sum  equal  to  the  enhanced  value  of  the  soil." 

It  is  clear,  under  this  article  of  the  Code,  tluit  the  plaintiff  had  the  right  either 
to  keep  the  buildings,  which  the  defendant  had  erected  upon  the  land,  or  to  cause 
their  removal  or  demolition  at  the  defendant's  expense ;  but  it  is  equally  dear 
that  in  making  the  election  to  keep  the  buildings,  the  plaintiff  incurred  the  obli- 
gation to  reimburse  the  defendant  the  value  of  the  materials  and  the  price  of 
workmanship,  without  any  regard  to  the  greater  or  less  value  which  the  soil  may 
have  acquired  thereby ;  and  having  incurred  this  obligation,  the  defendant  had 
the  right  to  claim  its  enforcement,  as  he  has  done,  by  way  of  reconvention  in  his 
answer  to  the  plaintiff's  petition  for  damages  for  withholding  the  land. 

The  plaintiff  is  only  entitled  to  recover  the  actual  damage  sustained  by  him  in 
consequence  of  the  defendant's  violation  of  the  contract  of  lease,  and  upon  theer- 
idence  before  us,  such  actual  damage  cannot  be  assessed,  including  the  waste  com- 
mitted by  the  defendant  upon  the  premises,  at  more  than  two  thousand  dollars,  for 
the  two  years,  during  which  the  defendant  held  possession  of  the  premises  after 
the  expiration  of  the  lease. 
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John  Cabmena  v.  Mart  Blaney  et  als. 

Heirs,  or  any  party  iDtereeted,  can  attack  a  legacy  made  tn  violatioo  of  Art.  1468  of  the  C.  C.  Hie 
right  is  Dot  confined  to  forced  heirs  alone.  Decision  In  the  case  of  Xatcre  ▼.  Jaequetj  16  An.  509, 
re-offlrmed. 

A  woman  having  obtained  a  separation  d  mema  et  <Aoro,  foar  months  afterwards  goes  with  a  oo-resi- 
dent  of  the  State  to  Hifisissippi,  and  marrying  blm  there  relarns  to  their  domicil  hero— a  Judgment 
a  vinculo  matrimonii  nerer  having  been  decreed— Hdd ;  That  she  was  only  a  concubine,  and  not 
entitled  to  the  rights  of  a  wife,  In  a  last  will  and  testament. 

Tlw  act  of  conflrmatton  or  ratification  of  an  obligation  against  which  the  law  admits  the  action  of 
nnlUty  or  rescission,  is  valid  only  when  it  contains  the  substance  of  that  obligation.  The  mention  of 
the  motive  of  the  action  of  rescission,  and  the  intention  of  suppplying  the  defect  on  which  that  action 
{8  founded.  G.  G.  2262. 

A  donation  of  movables  mortis  eamm  to  a  concubine  is  valid  so  fhr  as  it  does  not  exceed  one  tenth  part 
of  the  whole  value  of  the  estate.  C.  G.  1468. 

The  nuUity  of  a  donation,  or  redaction  in  a  will,  inures  to  the  benefit  of  all  the  legal  heirs  of  the  tes- 
tator.   The  property  revert»  back  to  the  succession  to  be  distributed  by  the  law. 

APPEAL  from  the  Bifitrict  Ckmrt  of  the  Parish  of  W.  Felieiaoa,  HaraUon,  J. 
Dunn  (ft  Herron  and  G.  Miller ,  for  plaintiff  and  appellant.  S»  J,  Powellj 
R,  C.  Widdiffe  and  Collins  d  Leake,  for  defendants. 

VooBHiBs,  J.  The  plaintiff,  in  his  capacity  of  legal  heir  of  the  sncoession  of 
hiB  deceased  brother,  Joseph  Carmena,  qnestions  the  validitj  of  a  legacy  made  to 
the  defendiant,  Mary  Blaney. 

The  dause  of  the  will  is  as  fdlows,  to  wit : 

'^  I  will  and  bequeath  to  my  beloved  wife,  Mary  Carmena,  the  sum  of  fifty  tbou- 
fluid  dollars  in  ca&fti,  to  be  paid  to  her  by  my  executors.  I  also  wiH  and  bequeath 
to  my  said  wife  the  following  named  slaves,  to  wit :  George,  Clay,  Jane,  and  her 
dBoaghiet  Rathd,  and  her  son  l^pencer,  and  also  Laura  Jane,  George^s  wife.  I  ftir- 
ther  will  and  beqoeath  to  my  said  wife,  any  personal  property  she  may  sdect  from 
mj  estate,  together  with  all  my  silver  ware  and  table  farnttare.'' 

The  ground  npon  which  this  legacy  is  assailed,  is  that  the  legatee  was  not  the 
hiwftil  wife,  bat  the  ooncobine  of  the  testator. 

The  defendaots'  ecmneel  conteiid  that  none  but  forced  heirs  can  Attack  a  legacy 


The  defendant  had  etected  upon  the  land  a  dwdling-bonse,  a  kitchen,  a  gin-      D'Amusd 
house  with  mnning^ear,  negro  eabtue,  and  other  oat-bnildings,  which  cannot  be        Puxior. 
estimated  in  vahie  at  less  than  three  thousand  dollars,  and  for  this  sum  he  is  enti- 
tled to  ft  judgment  on  his  reeonventioni^  demand  against  the  phuotlff. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
Ckwrt  be  avoided  and  reveitied ;  and  it  is  now  ordered,  adjudged  and  decreed,  that 
the  plaintiff  recover  of  the  defendant  the  sum  of  two  thousand  dollars  damages,  to 
be  compensated  by  the  judgment  heieiii  rendered  in  lavor  of  the  defendant  on  his 
reconventional  demand. 

It  is  further  ordered,  adjudged  and  decreed,  that  the  defendant  recover  of  the 
plaintiff,  for  the  value  of  improvements,  the  sum  of  three  thousand  dollars,  to  be 
oompensated  by  the  judgment  herein  rendered  in  fevor  of  the  plaintiff,  to  the 
amount  of  two  thousand  dollars^  with  the  costs  in  the  lower  Oourt,  together  with 
the  costs  of  this  appeal. 


16     2 


120 
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Carxbta  made  in  violation  of  article  1468  of  the  Civil  Code.  This  point  was  raised  in  the 
Bluikt.  case  of  Lazare  v.  Celez  Jacques,  15  An.  599 ;  and  it  was  there  held  that  all  par- 
ties interested, — each  as  the  heirs  of  the  deceased, — ^have  a  right  to  set  np  this 
nnllity  for  the  purpose  of  defeating  the  fraad  practiced  upon  the  law.  Indeed,  to 
say  that  forced  heirs  only,  and  that  to  the  amount  of  their  legitime,  are  entitled  to 
invoke  this  nnllity,  carries  its  own  refutation  ;  for  it  is  tantamount  to  saying  that 
the  illicit  bequest  is  binding  in  all  cases  in  which  the  legitime  is  not  invaded,  and 
that,  when  it  intrenches  upon  the  legitimet  it  is  merely  reducible. 

The  deceased  and  the  legatee  were  never  lawfully  married,  but  lived  as  man  and 
wife  up  to  the  death  of  the  former. 

On  the  29th  November,  1856,  she  obtained  against  her  husband,  Thomas  Simp- 
son, a  judgment  of  separation  from  bed  and  board ;  and,  four  months  having 
elapsed,  she  and  Carmena,  being  unable  to  marry  in  the  State  of  Louisiana,  went 
over  to  the  State  of  Mississippi,  where  they  were  married.  Both  parties  were 
residents  of  the  former  State,  and  returned  to  their  home  immediately  after  the 
.  marriage  ceremonies  were  performed. 

The  marriage  of  Simpson  with  the  legatee,  up  to  the  present  time  has  not  been 
dissolved  by  a  decree  of  divorce ;  and,  at  the  date  of  these  proceedings  in  the 
lower  court,  he  was  living  in  an  adjoining  parish. 

-  As  a  matter  of  law,  our  courts  cannot  treat  her  otherwise  than  as  a  concubine, 
even  admitting,  as  her  counsel  strenuously  contend,  that,  as  a  matter  of  fact,  she 
did  believe  herself  finally  divorced.  She  could  not  plead  ignorance  of  the  law, 
and  of  the  nature  of  the  proceedings  in  which  she  was  party  plaintiflT.  Nor  can 
we  be  influenced  in  this  matter,  by  the  fact  that  §he  was  esteemed  in  the  neigh- 
borhood, and  exchanged  social  intercourse  with  respectable  families. 

Her  counsel  contend  that,  since  the  death  of  the  testator,  the  plaintiff  has  con- 
firmed the  defects  of  her  title.  Upon  an  inspection  of  the  acts  which  are  stated 
to  be  confirmatory,  we  do  not  find  in  them  mention  made  of  the  motive  of  the  ac- 
tion of  rescission,  and  of  the  intention  of  supplying  the  defect  on  which  such  ac- 
tion might  be  founded.  Without  deciding  whether  such  a  defect  as  an  excessive 
legacy  of  movables  to  a  concubine  may  be  the  subject  of  confirmation,  it  is  suffi- 
cient to  say  that,  in  the  present  instance,  the  defect  has  not  been  aided  by  any  act 
of  the  legal  heir.    C.  C.  2252 ;  15  An.  569. 

The  legacy  of  the  slaves  was  an  absolute  nullity ;  and,  with  regard  to  the  mova- 
bles, the  same  is  valid  so  far  as  it  docs  "  not  exceed  one-tenth  part  of  the  whole 
value  of  the  estate.'*    0.  C.  1468. 

This  reduction  in  the  will  inures  to  the  benefit  of  all  the  legal  heirs  of  the  testa- 
tor. The  property  reverts  back  to  the  succession,  to  be  distributed  by  the  law. 
Lazare  v.  Jacques,  15  An.  599. 

The  last  will,  as  amended  by  this  Court,  leaves  a  legacy  in  favor  of  the  defend- 
ant, Mary  Blaney,  of  movables  not  to  exceed  one-tenth  of  the  whole  value  of  the 
estate ;  and  the  sum  of  $4,000  to  the  chiklren  of  Hiram  Carmena,  another  brother 
of  the  testator.  The  balance  of  the  succession  must  be  distributed  by  kw  be- 
tween all  the  legal  heirs,  as  a  fund  undisposed  of  by  the  deceased.  So  that  the 
children  of  Hiram  Carmena,  notwithstanding  theb  legacy,  will  come  in  for  their 
portion  in  the  whole  residue,  unless,  however,  they  be  illegitimate  children,  as  the 
plaintiff  asserts.  But  as  these  persons  are  not  parties  to  the  record,  this  difficulty 
catinot  now  be  acyusted. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Coart 
be  avoided  and  reversed ;  that  the  plaintiff,  John  Carmena,  be  recognized  as  a  le- 
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gal  heir  of  the  deceased  Joseph  Carmena;  that  the  legacy  of  the  slaves  to  Mary       Cahmmsa 
Blaney  be  aDDulIed ;  and  that  the  legacy  of  movables  to  her  be  aonalled,  so  far        Blavst. 
as  they  exceed  the  one-tenth  value  of  the  whole  property  left  by  the  deceased ; 
and  that  the  defendants  and  appellees  pay  the  costs  of  appeal. 


Skipwith  &  Osborne  v.  James  Lea.  t?  ,S5 

51  1707 

On  the  death  of  a  partner  his  interest  in  the  assets  of  the  firm  become  vested  in  his  heirs  at  iaw,  ai)d 
the  8urviTing  portnere  can  only  acquire  that  interest  by  transfer  or  assignment  firom  (he  heirs,  and 
thereby  acquire  a  right  to  sue  for  a  debt  in  their  own  pame. 

The  stcp-Catber  is  not  an  heir  at  law  to  the  step-son. 

APPEAL  from  the  Second  District  Coart  of  New  Orleans,  Morgan^  J. 
Hays  dt  Adams,  for  plaintiffs.    A,  Beattie  and  A,  Phillips,  for  defendant. 

Land,  J.  This  suit  is  against  the  defendant  as  surviving  and  liqaidating 
partner  of  the  late  commercial  firm  ol  Hazard  A  Lea,  of  Osyka,  Mississippi.  The 
capacity  of  the  piaintifib,  and  the  interest  which  they  have  in  the  debt  demanded, 
are  dinclosed  by  the  averment  in  their  petition  that  they  are  the  successors  to  and 
vested  with  the  interest  of  Sktptoith,  Hazard  d  Co.,  formerly  of  this  city,  in  whose 
favor  the  debt  originally  accrued. 

The  cause  of  action  set  forth  in  the  petition,  is,  that  sometime  daring  the  spring 
of  1858,  the  commercial  firm  of  Skipwith,  Hazard  d  Co.,  (now  represented  by  the 
house  of  Skipwith  &  Osborne)  entered  into  a  contract  with  the  firm  of  Hazard  d 
Lea,  (now  represented  by  James  Lea)  whereby  Skipwiih,  Hazard  A  Co.,  were  to 
advance  money  to,  and  accept  bills  for,  and  grant  other  and  usual  facilities  to  the 
said  Hazard  d  Lea,  and  in  return  whereof  the  said  Hazard  d  Lua  were  to  ship 
to  Skipwith,  Hazard  dt  Co.,  all  the  cotton  they  could  purchase  and  control ;  from 
which  said  cotton  Skipftrith,  Hazard  d  Co.,  were  to  receive  the  usual  commission 
of  two  and  a  half  per  cent.,  together  with  the  charges,  &c.,  usual  in  the  said  trade. 
That  Skipwith,  Hazard  d  Co.,  complied  with  the  terms  of  the  contract  thus  en- 
tered into,  and  made  frequent  advances,  and  gave  acceptances  for  the  said  firm  of 
Hazard  d  Lea  to  the  faU  extent  of  their  wants  and  requirements,  in  the  expecta- 
tion of  receiving  shipments  of  all  the  cotton  which  they  could  purchase  and  con- 
trol ;  but  that  the  said  Hazard  d  Lea,  in  violation  of  their  contract,  and  to  the 
great  pecuniary  damage  of  Skipwith,  Hazard  d  Co ,  and  of  themselves  the  plain- 
tifi&,  shipped  their  cotton  to  other  parties  in  this  city. 

The  plainti£&  claim  the  sum  of  93,867  for  commissions  lost  on  account  of  the 
failure  of  Hazard  d  Lea  to  comply  with  the  terms  of  the  alleged  contract ;  and 
also  claim  the  further  sum  of  $132  91,  balance  of  account  current  for  advances, 
commissions,  &c. 

There  was  judgment  in  favor  of  the  plaintifi&,  and  the  defendant  has  appealed. 

Several  novel  and  interesting  questions  have  been  raised  and  argued  by  counsel 
in  the  case ;  but  if  the  first  objection  made  to  the  plaintife'  right  of  recovery  is 
well  taken,  it  will  be  unnecessary  to  consider  and  pass  upon  those  questions  in  the 
present  litigation.  This  objection  is  that  the  plaintiffs  were  bound,  under  the  de- 
fendant's answer,  which  was  a  general  denial,  to  prove  that  they  had  acquired,  by 
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scnrmi  parchaae  or  othenriBe,  from  the  legal  represeDtativee  of  Hazard^  of  the  firm  of 
iju.  Skipwith,  Hazard  dt  Co.,  by  whose  death  the  firm  was  dissolved,  his  interest  in 

the  partnership  assets,  or  at  least  bis  interest  in  the  debt  claimed  in  this  suit. 

It  is  not  shown  that  the  plaintiflEs,  as  snrviving  partners,  have  any  right,  by 
Tirtne  of  a  partnership  agreement,  to  liquidate  the  partnership  afibirs ;  and  the  only 
evidence  adduced  to  establish  their  right  to  the  interest  o(  Hazard  in  the  partner- 
ship effects,  is  that  the  amount  of  capital  furnished  by  him,  as  a  partner  in  the 
concern,  was  paid  by  the  plaintifls  to  one  Hadden,  who  was  the  stepfather  of  Haz- 
ard,  and  who  had  loaned  him  the  money  for  the  purpose  of  enabling  him  to  be- 
come a  partner  in  the  house  of  Skipwith  S  Osborne,  a  firm  previously  established, 
and  then  carrying  on  the  commission  business  in  this  city.  It  is,  however ,'shown 
that  the  defendant  recognized  the  plaint ifl&  as  the  liquidating  partners  of  Skip- 
with, Hazard  A  Co,,  by  sending  them  a  draft  for  a  debt  due  on  balanoe  of  account 
by  Hazard  dt  Lea  to  that  firm. 

On  the  death  of  Hazard,  hb  interest  in  the  assets  of  the  firm  of  Skipwith,  Haz- 
ard dt  Co,,  descended  to,  and  became  vested  in  his  heirs  at  law,  and  the  plaintifls, 
as  surviving  partners,  could  only  have  acquired  that  interest  by  transfer  or  assign- 
ment from  the  heirs,  and  thereby  have  acquired  a  right  to  sue  for  the  debt  in  their 
own  name. 

And  whether  they  have  succeeded  to  the  interest  of  Hazard  in  the  firm,  is  not 
a  question  of  capacity  to  sue,  but  a  question  of  title  or  right  to  the  debt ;  and 
the  general  denial  pleaded  by  the  defendant  imposed  upon  them  the  burden  of 
proving  the  title  or  right  to  the  debt,  as  alleged  in.  their  petition. 

The  payment  which  the  plaintifi&  made  to  Hodden,  was  not  a  payment  to  the 
heirs  of  Hazard,  for  the  step-father  is  not  an  heir  at  law  to  the  step-eon ;  and  un- 
less Hodden  had  authority  (which  does  not  appear)  from  the  heirs  of  Hazard  to 
receive  the  payment  shown  by  the  evidence,  the  payment  itself  was  invalid,  and 
not  binding  npon  the  heirs. 

The  fact  that  the  defendant  sent  to  the  plainti&  a  draft  for  a  debt  due  by  Haz- 
ard dt  Lea  to  Skipwith,  Hazard  &  Co,,  does  not  estop  him  from  denying  plaintifi* 
title  to  the  interest  of  Hazard  in  the  last  mentioned  firm. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  avoided  and  reversed ;  and  it  is  now  ordered,*a4Judged  and  decreed,  that 
there  be  judgment  in  favor  of  the  defendant  as  in  case  of  nonsuit,  with  costs  in 
both  courts. 


Bekjanin  Berry  v,  Morris  Marix. 

A  livery  stable  keeper  wbo  rente  stalls  to  another,  who  finds  his  own  employee,  and  proTender  for  his 
horses,  is  not  liable  if  the  latter  be  lost  or  stolon. 

APPEAL  from  the  District  Court  of  the  Parish  of  Iberville,  Avery,  J. 
Samuel  Matthews,  for  plaintiff.    Z,  Labauve,  for  defendant  and  appellant, 
y ooRHiES,  J.     The  record  shows  that  Marix  is  a  livery  stable  keeper ;  that  be 
rented  several  stalls  to  Berry  at  a  stipulated  price ;  that  the  latter  furnished  the 
provender  and  kept  an  employee  in  the  stable  to  take  charge  of  his  horses ;  that 
the  former  took  charge  of  his  own  horses  in  another  part  of  the  building ;  and 
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that  two  of  the  plaintiff's  horses,  with  a  saddle  and  bridle,  disappeared  or  were        Bkkxt 
stolen.  uuKit. 

The  question  is,  whether  the  defendant  is  responsible  for  the  loss. 

Onr  attention  has  been  caUed  to  articles  2722,  2938  and  2939  of  the  Civil 
Code ;  but  these  refer,  in  express  terms,  to  carriers,  watermen  and  innkeepers,  and 
generally  to  necessary  deposit  They  do  not  embrace  livery  stable  keepers  as  a 
dajBS. 

In  the  present  case  the  object  of  the  contract  was,  not  the  horses,  but  the  stalls. 
The  difficulty  must,  therefore,  be  adjusted  by  reference  to  the  rules  laid  down  in 
the  second  chapter  of  title  IX,  b.  Ill  of  the  Civil  Code,— ''0/  Letting  out  TkingsJ* 
See  also  article  2644. 

The  defendant  was  the  lessee  of  the  stalls ;  and  his  obligation  towards  the  plain- 
tiff had  no  connection  with  the  horses,  only  for  the  purpose  of  putting  and  main-  * 
taining  him  in  the  peaceable  possession  of  the  stalls.  Having  no  control  over  the 
horses,  which  were,  by  the  agreement,  under  the  sole  care  and  charge  of  the  oth- 
er's employee,  it  follows  that  he  cannot  be  called  upon  to  deliver  them  to  the 
owner,  or  to  make  up  the  Joss. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed ;  and  that  there  be  judgment  for  the  defendant,  with  costs  in  both 
courts. 


A.  L.  BiNGAMAN  V.  John  G.  Cocks  etx  s. 

A  party  who  TolunUuily  executes  the  Judgment  of  a  Jockey  Club  agaiDst  him  eaBnot  aftenYards  come 
iolo  Goort  and  reclaim  the  amoant  so  paid. 

APP£AL  from  the  Second  District  Court  of  New  Orleans,  Morgan.  J. 
L,  M,  Day  and  B,  S.  Tappan,  for  plaintiff  and  appellant    H.  H.  Straw- 
bridge  aud  H.  D.  OgdeUt  for  defendants. 

BucHAXAK,  J.  Plaintiff  sues  the  three  defendants  for  the  recovery  of  one 
thonsand  dollars  deposited  in  their  hands,  as  judges  of  a  sweepstakes  race  over 
the  Metarie  Course,  run  by  three  horses  belonging  to  plaintiff  and  two  other  per- 
sons, in  January,  1857. 

He  alleges  that  he  is  entitled  to  said  money,  because  the  race  was  adjudged  to 
him  by  the  said  judges,  although  their  decision  was  subsequently  reversed  by  the 
Metarie  Jockey  Club,  and  the  sweepstakes  awarded  by  the  judgment  of  said  Club 
to  another  party,  to  whom  they  were  paid. 

The  plaintiff  contends  that  the  Jockey  Club  had  no  right  of  appeal  under  the 
bye-laws  of  the  Club,  and  that  the  decision  of  the  judges  of  the  race,  appointed  by 
the  parties,  was  final. 

It  is  needleso  to  go  into  the  facts  of  this  case,  as  detailed  by  numerous  witnesses, 
and  the  qaestions  of  racing  law  argued  by  counsel,  inasmuch  as  we  are  of  opinion 
the  plaintiff  cannot  stand  in  Court  to  prosecute  this  action  against  the  present 
defendants.  It  is  in  proof,  without  contradiction,  that  the  defendants,  or  a  major- 
ity of  them,  having  adjudged  the  race  in  favor  of  plaintiff,  the  sweepstakes  were 
paid  over  to  him  by  the  defendants ;  that  after  the  decision  of  the  Jockey  Club, 
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BraoAMiv      npon  the  appeal  of  Mr.  Kenner,  reyereing  the  jadgment  of  defendants,  the  said 
ooGKs         sweepstakes  were  leturned  to  the  judges  (defendants)  bj  plaintiff;  and  were  there- 
npon,  to  the  knowledge  of  plaintiff,  and  withoat  opposition  from  him,  paid  ovor 
to  Mr.  Kenner,  in  accordance  with  the  jadgment  of  the  Jockey  Club.    In  this 
state  of  facts,  plaintiff  has  no  claim  against  defendants.    If  he  were  entitled  to 
the  money  at  their  hands,  they  discharged  their  obligation  to  him  by  paying  it 
over  to  him.    If  the  Jockey  Club  were  wrong  in  adjudging  the  purse  to  his  com- 
petitor, he  might  have  refused  to  return  it  to  the  jud^,  or  might  have  stopped 
it  in  their  hands  by  a  writ  of  injunction  until  he  should  have  had  a  decision  of  a 
court  of  law  upon  his  rights  in  the  premises.   He  has  done  neither  of  these  things, 
and  is  therefore  without  claim  against  defendants.    His  action,  if  any  he  has,  is 
against  the  party  to  whom  the  money  was  awarded  by  the  decision  of  which  he 
«  complains ;  but  which,  it  seems,  he  has  voluntarily  executed. 
Judgment  affirmed,  with  costs. 
Mkbkice,  C.  J.,  absent. 


Joseph  Spinney  v.  Hyde  &  McKie. 

Where  the  plaintiff  resides  out  of  Uie  State,  or  in  the  State,  but  in  a  different  parish  fh>m  the  derend- 
ant,  the  latter  may  institato  against  the  former  a  demand  in  reconvention  for  any  cause,  even  for 
soch  as  are  not  connected  with  or  incidental  to  the  principal  demand.    Revised  Statutes,  p.  96. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
E.  Rawle,  for  plaintiff.     T.  Gilmore,  for  defendants  and  appellants. 

Buchanan,  J.  Defendants,  who  reside  in  New  Orleans,  being  sued  by  plain- 
tiff, a  resident  of  New  York,  for  the  price  of  one-fourth  interest  in  the  ship  Cot- 
ton Planter,  sold  by  plaintiff  to  defendants,  have  reconvened  and  claimed  of  plain- 
tiff a  large  sum  for  balance  of  account  for  the  earnings  of  the  said  ship,  while 
owned  jointly  by  the  parties,  and  employed  in  the  business  of  a  common  carrier  or 
freighting  vessel. 

The  plaintiff's  counsel  objected,  on  the  trial  of  the  cause,  to  the  introduction  of 
evidence  offered  by  defendants  of  the  items  of  their  reconventional  demand,  on  the 
ground  that  said  evidence  related  to  a  settlement  of  the  partnership  accounts,  and 
was  not  connected  with  the  principal  demand. 

We  are  of  opinion  that  the  evidence  was  improperly  excluded. 

The  amendment  of  the  Code  of  Practice  by  the  statute  of  1839,  p.  164,  (Phil- 
lips's Revised  Statues,  p.  96,)  declares  that  when  the  plaintiff  resides  out  of  the 
State,  or  in  the  State,  but  in  a  different  parish  from  the  defendant,  the  latter  may 
institute  against  the  former  a  demand  in  reconvention  for  any  cause,  even  tar  soch 
as  are  not  connected  with  or  incidental  to  the  principal  demand. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed ;  and  that  this  cause  be  remanded  to  the  court  below  for  farther  pro- 
ceedings according  to  law,  with  instructions  to  the  District  Judge  to  admit  evi- 
dence of  the  items  of  defendants'  demand  in  reconvention.  And  it  is  lastly  de> 
creed,  that  plaintiff  and  appellee  pay  costs  of  this  appeal. 
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Maria  Kellt  and  Husband  v.  C.  A.  Lbhkan  et  al. 

Where  a  judgment  was  rendered  for  a  certain  sum  of  money,  and,  also,  for  the  delivery  of  a  note — 
HM :  That  the  aaspensive  appeal  bond  must  be  sufficient  in  amount  for  both,  or  the  appeal  will  be 
dlsmiased. 

APPEAL  from  ihe  District  Court  of  the  Pariah  of  Carroll,  Farrar,  J. 
M.  DuBose,  for  plaintiff.    DeFrance,  Pilcher  4t  Montgomery^  for  defendants 
and  appellants. 

VooBHiss,  J.  The  plaintiff  obtained,  in  the  lower  Court,  a  judgment  for  a 
snm  of  money  and  for  the  delivery  of  a  note  of  three  hundred  and  sixty  dollars. 

The  appeal  is  suspensive,  and  the  appeal  bond  is  for  the  snm  of  three  hundred 
and  fifty  dollars. 

A  motion  to  dismiss  this  appeal  is  based  upon  the  ground,  that  the  bond  is  in- 
sufficient in  amount  The  order  of  appeal  does  not  fix  the  sum  for  which  security 
should  have  been  given,  otherwise  than  by  stating  that  it  be  conditioned  accord- 
ing to  law. 

The  bond  furnished  by  the  appellants  covers  the  moneyed  judgment,  but  not 
the  amount  of  the  note.    It  is,  therefore,  insufficient. 

Appeal  dismissed  at  costs  of  appellants. 

Mbrrick,  C.  J.,  absent. 


Emily  Alexander  u  G.  Gusman,  Agent. 

The  sale  of  a  thing  belonging  to  another  person  is  null ;  it  may  giro  rise  to  damages  when  the  buyer 
knew  not  that  the  thing  belonged  to  another  person.  G.  C.  2427. 

APPEAL  from  the  District  Court  of  the  Parish  of  E.  Baton  Rouge,  Avery ,  J. 
/.  W,  Burgess,  for  plaintiff  and  appellant.  T,  G,  Morgan,  for  defendant. 

YooBHiBS,  J. .  The  plaintiff  and  the  defendant  trace  up  their  respective  titles 
to  the  property  in  dispute,  through  mesne  conveyances,  to  a  common  ancestor, 
E.  T.  Hall.  The  difficulty  has  arisen  from  the  construction  placed  upon  the 
transfer  from  Hall  to  Abraham  Stotts;  for  the  plaintiff  claims  through  the  latter, 
and  the  defendant  through  his  son  I 

The  contract  between  Hall  and  Stotts  was  a  mixed  sale  and  exchange.  The 
former  conveyed  the  property  in  dispute  to  the  latter's  minor  children  in  exchange 
for  property  belonging  to  them.  In  the  notarial  deed  the  father  appeared  simply 
as  representing  them  in  the  transaction. 

The  property,  then,  never  belonged  to  Abraham  Stotts,  through  whom  the  plain- 
tiff holds  title ;  and  the  subsequent  sale  of  it,  in  his  succession,  was  an  absolute 
ouBity,  being  the  sale  of  another's  property.  C.  C.  2427.  The  plaintiff,  conse- 
quently, has  no  title  to  the  land. 

Judgment  affirmed. 
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Wm.  H.  Letchford  &  Co.  v.  Penneu.  F.  Starns. 

When  a  note  bears  interest  Arom  matarity,  the  interest  begins  lo  run  from  the  day  of  payment  qteci- 

fied,  withoal  allowing  for  days  of  grace. 
The  decision  In  the  case  of  Wtem»  t.  Yentrtu,  14th  Ao.,  re-afflrmed. 
When  a  note  is  maSle  payable  at  a  particular  place,  it  is  not  necessary  to  allege  or  prove,  in  an  actioo 

against  the  maker,  that  a  demand  for  payment  was  made  at  the  place  designated  fa  the  note,  to 

enable  plaintiff  to  recover. 
The  decisions  in  5th  An.,  pp.  61  and  188,  re-afDrmod. 

APPEAL  from  the  District  Coart  of  tbe  Parish  of  LiviDgston,  WiUon,  J. 
W.  E.  Waiker,  for  plaiDti£&.    A  Hennen,  for  defendant  and  appelant. 
BucHANAK,  J.    This  is  an  appeal  by  defendant  from  the  confirmation  of  a  judg- 
ment by  default  on  two  promissory  notes  payable  at  the  coanting-hoase  of  tbe 
payees,  plaintiffi  herein.    Defendant  is  the  maker  of  the  notes. 
Two  questions  are  made  by  appellant : 

1.  Interest  is  allowed  in  the  juc^gment  from  the  maturity  of  the  notes,  and  in- 
cluding the  three  days  of  grace. 

2.  No  demand  of  payment  at  the  place  where  the  note  was  made  payable,  is 
proved. 

The  first  point  is  disposed  of,  by  our  decision  in  Weemx  v.  VeniresSj  14  Annual, 
p.  267. 

On  the  second  point,  it  is  now  well  settled,  that  when  a  note  is  made  payable 
at  a  particular  place,  it  is  not  necessary  to  allege  or  prove,  in  an  action  against 
the  maker,  that  a  demand  of  payment  was  made  at  the  place  designated  in  tbe 
note,  to  enable  plaintiff  to  recover.  Ripka  v.  Pope,  5  An.  61 ;  Posey  v.  Bank  of 
Louisiana,  5  An.  188. 

The  older  caoes,  relied  upon  by  defendant's  counsel,  which  favor  a  contrary  doo> 
trine,  have  been  expressly  and  repeatedly  overruled. 

Judgment  affirmed,  with  costs. 

Merrick,  C.  J.,  absent. 
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Wm.  B.  Robertson  v.  Wm.  Spring. 

Malice,  and  a  want  of  probahle  cause  mast,  in  all  cases,  concar,  tn  order  to  make  out  a  case  of  nalK 
clous  proeecution. 

APPEAL  from  the  District  Court  of  the  Parish  of  St  Tammany,  Wilson,  J. 
H.  Duncan,  for  plaintiff.    A.  Hennen,  for  defendant  and  appellant. 

DuFFKL,  J.  The  object  of  this  suit  is  the  recovery  of  $5000,  as  damages,  for  a 
malicious  prosecution,  perjury.  The  case  was  submitted  to  a  jury,  who  found 
for  the  plaintiff  $250,  and  judgment  was  accordingly  rendered,  with  the  additioD 
of  legal  interest  from  judicial  demand. 

The  defendant  app^ed. 

The  evidence  shows  that  the  plaintiff  was  indicted,  put  on  his  trial,  and  acquit- 
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ted  of  the  charge  of  perjarj.    The  defendaot  did  not'  appear,  as  a  witneas,  before      RoRntnox 
the  Grand  Jary,  who  fonnd  the  true  bill,  nor  is  there  any  proof  that  snch  finding        Sprug. 
was  the  resalt  of  any  fraud  or  perjury,  or  that  the  defendant  took  any  active  part 
to  bring  about  snch  a  result,  save  a  request,  which  was  not  then  acted  upon,  to 
present  the  phiintiff  to  a  Grand  Jury,  at  a  previous  term  of  the  court. 

The  criminal  prosecution  was  based  on  the  categorical  answers  of  the  plaintiff 
to  interrogatories  propounded  to  him  by  the  defendant  in  a  civil  suit,  and  we  are 
not  prepared  to  say,  from  the  evidence  before  us,  that  the  unqualified  answers  of 
the  plaintiff  were  not  calculated  to  induce  a  self  considered  injured  creditor,  reas- 
onably to  advise  the  charge. 

Malice,  and  a  want  of  probable  cause  must,  in  all  cases,  concur,  in  order  to 
make  out  a  case  of  malicious  prosecution.  G,  A,  Blass  v.  Gregor  dt  Wilson^  15 
An.  421,  and  the  authorities  therein  cited. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  avoided,  and  that  the  plaintiffs'  demand  be  rejected  with  costs  in 
both  Courts. 


Coi£MAK,    BRTTrON    &    WiTHERS    V.  JoHN    FeNNIMORE. — BoARD   OP   LeVEE 

Commissioners,  GarnishceB. 

The  answers  of  garnishees  are  taken  to  be  trae,  until  diqjroved  or  contradicted  by  legal  OTidence. 
Answers  acknowledging  no  present  indebtedness  to  defendant,  nor  any  Aitiire  indebtedness,  except 
contingent  upon  an  uncertain  event,  will  not  bind  garnishees. 

APPEAL  from  the  District  Court  of  the  Parish  of  Madison,  Farrary  J. 
A.  R,  Hynes,  for  plaintiff.    Compton  4t  James  for  defendant  and  appellant. 
H.  Short,  for  Commissioners. 

Buchanan,  J.  Plaintiff  being  creditors  by  note,  of  a  person  who  had  made 
a  contract  with  a  Board  of  Levee  Commissioners  of  Madison  parish  to  build  a 
levee,  sued  their  debtor  and  attached  in  the'  hands  of  the  commissioners,  the 
amoant  that  might  be  due  him  upon  the  said  contract.  The  garnishees  answered 
the  interrogatories  propounded  to  them,  as  follows :  that  upon  thie  contract  made 
by  defendant  with  the  garnishees,  he  had  estimates  furnished  by  the  engineer  to 
the  amount  of  $88,000,  for  which,  warrants  have  been  issued,  less  twenty  per 
oeot. ;  that  by  the  terms  of  the  contract  and  regulations  of  the  board,  twenty 
per  cent,  on  the  amount  of  the  estimates,  is  retained  until  the  entire  completion  of 
the  contract ;  that  Jokn  Fennimore  has  not  yet  completed  his  contract ;  that  the 
time  for  its  completion  has  been  extended  to  a  future  day  ;  that  if  by  that  time 
the  contract  upon  which  the  estimates  have  been  given,  shall  be  completed,  then 
warrants  will  issue  for  the  amount  retained  on  the  estimates  already  furnished,  as 
well  as  for  the  work  to  be  completed  ;  and  if  the  contract  shall  not  be  then  fin- 
ished, defendant  cannot  claim  anything  of  garnishees,  as,  by  the  terms  of  his 
contract^  the  amount  retained  will  be  forfeited  to  the  board. 

Thece  answers  have  not  been  traversed ;  yet  simultaneously  with  judgment 
against  defendant,  judgment  has  been  rendered  against  the  garnishees,  *'  for  the 
nnpaid  balance,  or  so  much  thereof,  as  will  pay  and  satisfy  this  judgment,  re- 
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couDiAK  A  Go.  tained  by  said  Levee  Board,  on  a  contract  between  John  Fennimore  and  the  Board 
Fnnmion.  of  Levee  Commissioners  in  the  I5th  ward,  as  set  forth  in  the  answer  of  said  gar- 
nishees." 

Prom  this  judgment  garnishees  have  appealed. 

The  judgment  is  erroneous.  The  answers  of  garnishees  are  taken  to  be 
true,  until  disproved  or  contradicted  by  legal  evidence.  Nothing  of  the  kind  has 
been  done  or  attempted  here.  On  the  contrary,  the  plaintiff  has  given  in  evidence 
the  answers  of  the  garnishees,  and  nothing  more,  as  against  them. 

Those  answers  acknowledge  no  present  indebtedness  to  defendant ;  nor  any 
future  indebtedness,  except  contingent  upon  an  uncertain  event.  Failing  that 
contingency,  garnishees  will  owe  defendant  nothing.  It  is  evident  that  this  judg- 
ment is  premature.  As  the  time  limited  for  the  performance  of  the  defendant's 
contract  has  now  past,  however,  we  will  remand  the  cau«,  to  give  the  plaintiffs 
an  opportunity  of  propounding  supplementary  interrogatories  to  garnishees,  in 
reference  to  the  actual  state  of  their  account  with  defendant. 

The  defendant  has  also  appealed ;  but  he  has  presented  no  case  for  relief  at 
our  hands.  The  judgment,  as  regards  him,  appears  to  conform  to  justice  under 
the  law. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  Court  below  as 
to  the  garnishees,  the  Board  of  Levee  Commissioners,  be  reversed  ;  and  the  cause 
remanded  for  further  proceedings,  upon  the  garnishment  process ;  that,  as  regards 
the  defendant,  the  judgment  be  affirmed;  and  that  the  costs  of  appeal  be  borne,  in 
equal  proportions  by  plainti£&  and  defendant 
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I  le    35^  Mary  P.  Harbour  v,  J.  B.  Haynbs,  Administrator. 

T^e  widow  is  not  boand,  under  the  homestead  Act  of  1862,  p.  172,  to  postpone  her  action  antil  the 

floal  liquidation  of  the  estate.     Sach  a  suit,  however,  must  carry  with  it  a  virtual  rennnciation  of 

the  community. 
When  the  widow  shows  by  prottf  her  neoessltoos  circamstaaoes,  ft  is  not  reqiMsHe  fbr  her  to  prore 

that  her  husband  had  no  descendants  from  any  prior  marriage  in  order  to  be  relieved  fkXMn  givlnf 

the  security  required  of  usuflructuarics  under  the  Code.  6  An.  266. 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Feliciana,  McVea,  J. 
R.  J,  Bovman,  for  plaintiff.    /.  B,  d.  /.  /.  Smith,  for  defendant  and  appe- 
lant. 

Duffel,  J.  The  plaintiff  ^obtained  a  judgment  against  the  administrator  of 
the  succession  of  her  husband,  John  A.  Harbour,  under  the  homestead  act  of 
1852,  p.  1 72,  for  9950,  payable  in  due  course  of  administration  and  by  preference 
to  all  other  debts,  except  those  for  the  vendor's  privilege,  and  the  expenses  in- 
curred in  selling  the  property. 

The  administrator  appealed. 

The  administrator  pleaded  the  general  issue,  but  made  several  points  in  his 
brief ;  we  will  only  notice  two,  as  the  others  do  not  properly  appertain  to  a  case 
of  this  kind. 

It  is  contended,  1st.  That,  as  the  law  presumes  the  existence  of  a  community 
between  the  petitioner  and  her  deceased  husband,  the  action  does  not  lie  until  Uie 
final  liquidation  of  the  said  community. 
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Alexander  0.  Fenn  v.  George  Crawford. 

A  note  specially  endorsed  by  the  payee  to  one  person  will  bo  prescribed  by  five  years  when  there  is 
not  sufficient  evidence  to  esteblish  a  new  promise. 

Tbe  defendant  stated  on  the  first  presentment  that "  he  thoaght  the  note  had  been  settled,  but  if  not, 
he  would  arrange  it";  and  on  the  second  presentment  he  stated  that "  be  would  see  the  plaintifl'and 
settle  the  amount  of  the  note."— JSRdd :  That  this  evidence  is  too  doubtful,  uncorroborated,  to  inter- 
rupt prescripUoa. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Tammanj^  Wilson,  J. 
G.  W.  Penn  and  G,  W.  Martin,  for  plainUflf.  E.  P.  d  T.  C.  W.  Ellis, 
for  defcDdant  and  appellant. 

Land,  J.  This  suit  is  founded  on  the  verbal  assampsit  of  the  defendant  to 
pay  to  the  plaintiff  the  amount  of  a  promissory  note  drawn  by  one  /.  M,  Durand, 
OD  the  22d  of  February  1851,  for  the  sum  of  $350,  and  made  payable  one  hun- 
dred days  after  date  at  the  office  of  /.  J.  Halsey  in  the  City  of  New  Orleans,  and 
specially  endorsed  by  the  defendant  to  /.  S.  Halsey,  Esq,  The  defendant  was 
tbe  payee  of  the  note. 

The  defence  is,  first,  a  general  denial ;  secondly,  that  the  note  was  endorsed  to 
J.  S.  Halsey,  Esq,,  for  collection  for  the  use  of  the  defendant ;  and  thirdly,  the 
prescription  of  five  years. 

The  plaintiff  offered  no  evidence  to  prove  the  transfer  of  the  note  to  himself  by 
/.  S»  Halsey,  to  whom  it  had  been  specially  endorsed  by  the  payee,  who  is  the 
d^ndant  in  this  action  ;  and  the  only  evidence  of  title  which  he  adduced  on  the 
trial,  was  the  testimony  of  a  single  witness  to  the  effect,  that  he,  the  witness, 
presented  the  note  twice  during  the  year  1857  on  behalf  of  the  phiintiff,  to  the 
defendant)  who  stated  on  the  first  presentmnnt  that  he  thought  the  note  had  been 
settled,  bat  if  not,  he  would  arrange  it ;  and  on  the  second  presentment  he  stated 
f-^At  he  would  see  the  plaintiff  and  settle  the  amount  of  the  note. 

This  evidence  is  insufficient  to  prove  a  l^al  title  in  the  plaintiff  by  transfer  or 
asBignment  from  /.  S.  Halsey,  the  special  endorsee ;  and  it  may  be  well  doubted 
whether  this  evidence,  which  is  the  weakest  species  known  to  the  law,  and  which 
is  ancorroborated,  is  sufficient  to  establish  a  mw  promise  on  tbe  part  of  the  de- 


2d.  That  it  was  incumbent  on  the  plaintiff  not  only  to  show,  as  she  did,  her       Habboite 
necessitous  circumstances  and  the  want  of  issue  from  her  marriage,  but  that  she       Hxtvms. 
should  liave  proved  that  her  husband  had  no  descendants  from  any  prior  mar- 
riage, in  order  to  be  relieved  from  giving  the  security  required  of  usufructuaries 
under  the  code. 

On  the  first  point,  the  widow  is  not  bound  to  postpone  her  action  until  the  final 
liquidation  of  the  estate,  as  this  delay  would,  in  many  cases,  defeat  the  very 
object  of  the  law,  which  is  evidently  to  afford  immediate  succor  to  tbe  indigent ; 
sudi  a  suit,  however,  must,  we  think,  carry  with  it  a  virtual  renunciation  of  the 
community. 

On  the  second  point  The  plaintiff  was  not  required,  under  the  pleadings,  to 
add  anything  to  her  proof.    Marcos  v.  Barcas,  5  An.  265. 

Judgment  affirmed. 
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Pnn'  fendaot  to  pay  DDConditioDallj  the  note,  which  at  the  time  was  extiDgtiished  by 
cbawvobd.      prescription. 

Nothwithstandlng  the  averment  of  the  defendant's  answer  that  the  Bote  had 
been  specially  endorsed  to  /.  S.  HcUsey,  for  collection,  the  plaintiff  did  not  at- 
tempt  to  show  under  what  circamstances,  or  upon  what  consideration,  or  from 
whom  he  had  received  the  note,  and  as  the  case  is  presented  to  us  upon  the 
record,  we  think  that  the  plea  of  prescription  should  be  sustained. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  foe  avoided  and  reversed ;  and  it  is  now  ordered,  adjudged  and  decreed,  that 
-  there  be  judgment  in  favor  of  the  defendant  \i  ith  costs  in  both  courts. 


Grayson,  for  the  use  of  Lawson,  v,  Andrew  Paris. — B.  B.  Starns,  Sher- 
iff, Defendant  in  Rule, 

One  who  retains  money  depoeitod  in  his  hands  as  Sheriff,  alter  he  has  ceased  to  act  as  soch,  will  coo- 
tinuo  sutt)^^  to  the  summary  process  provided  by  law  for  the  bcneAt  of  suitors  where  shcb  dBcers 
are  concerned.  ^ 

APPEAL  from  the  District  Court  of  the  Parish  of  Livingston,  Wilson,  J. 
Alfred  Hennerij  for  appellant. 

YooRHiES,  J.  The  defendant,  in  the  case  of  Grayson^  use  off  4tc,,  v.  A.  Paris, 
took  a  rule  upon  the  late  Sheriff  of  the  Parish  of  Livingston,  to  show  cause  why 
he  should  not  account  for  certain  property  which  he  had  sequestisred  whilst  acting 
in  his  official  capacity. 

The  record  does  not  show  what  are  the  rights  of  the  appellant  in  this  matter  ,- 
nor  are  we  informed  as  to  the  nature  of  the  proceedings,  in  which  it  is  alleged 
that  property  has  been  sequestered.  Without  deciding  whether  or  not  this  party 
is  entitled,  under  the  ruling  in  the  case  of  Graham  v.  Stoayne,  1  R.  186,  to  pro- 
ceed summarily  against  the  ex-Sheriff  of  the  Parish  of  Livingston,  we  have  no  op- 
tion left  but  to  maintain  the  ruling  of  the  District  Judge. 

Judgment  affirmed. 


Succession  op  R.  L.  Schmidt. — Wm.  Crekvy,  Administrator. — J.  Marks 

et  al.,  Opponents. 

Per  curiam  :  Wc  concede  in  proper  cases,  the  right  and  propriety  of  an  administrator  to  employ  such 
agents  as  a  collector  and  book-keeper,  and  to  pay  them  out  of  the  assets  of  the  sttocession. 

APPEAL  irom  the  District  Court  of  the  Parish  of  Iberville,  Avery,  J. 
Lacy  4t  Upton  and  A.  Talbot,  for  plaintiff  and  appellant    Zenon  Labauve, 
S,  Matthews  and  E.  TV.  Blake,  for  defendants  and  opponents. 

Duffel,  J.  This  is  an  appeal,  by  the  administrator  of  the  succession  of 
R,  L,  IS<^mtdt,  from  a  judgment  homologating  a  provisional  account  rendered  by 
said  administrator. 
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The  couDScl  of  the  administrator  complains,  in  his  brief,  of  the  rejection  by       Succrasios 
the  District  Court,  1st  Of  the  claim  of  John  B.  Patterson,  as  bookkeeper  em-        Sowiot. 
ployed  by  the  administrator,  to  draw  up  the  accounts  due  to  the  deceased.    2d. 
Of  the  claim  of  E.  A.  ArceiicauXy  for  collections  made  at  the  instance  of  the  ad- 
ministrator. 

We  concede,  in  proper  cases,  the  right  and  propriety  of  an  administrator,  to 
employ  such  agents,  and  to  pay  to  them  a  reasonable  remuneration  out  of  the 
a&jets  of  the  succession,  but  the  evidence  adduced  is  wholly  insufficient  to  show, 
in  this  particular  case,  the  necessity  of  employing  a  book-keeper  and  a  coHector, 
and  we  have  no  evidence  of  the  value  of  their  services,  and  we  may  add,  none 
that  the  services  were  rendered. 

Judgment  affirmed. 


Lv  THE  HATTKR  OF  JuLES  Maxouvrier  and  WiFE  praviiiff  for  a  writ  of      ,~ 

^      ''      ^  16    2671 

Habeas  Corpus. — On  Rule  Nisi.  '  ®  ^ 

The  right  or  this  Court  to  issue  vfnta  of  habeas  corpus  extends  onl}'  to  crises  where  the  parties  are  in 
actual  custody  under  process,  in  all  cases  in  which  it  may  have  appellate  jarisdiction.  It  docs  not 
extend  to  the  authority  of  taking  a  child  from  the  custody  of  its  parents. 

ON  a  petition  for  a  writ  of  habeas  corpus. 
Carke  &  Bayne  and  F.  B.  <&  J.  B.  Cotton,  for  the  petitioner. 

VooRHiEs,  J.  The  relators  claim  the  custody  of  a  child,  whom  they  have 
adopted.  The  defendants,  the  father  and  mother,  resist  the  application  on  sev- 
eral grounds,  stated  in  their  answer. 

Our  jurisdiction  is  appellate  in  all  civil  matters ;  and  our  authority  to  issue 
writs  of  Habeas  Corpus  extends  only  to  cases  where  the  parties  are  in  actual  cus- 
tody under  process  Id  all  cases,  in  which  we  may  have  appellate  jurisdiction. 
Const.  Art.  69. 

As  it  is  not  pretended  that  the  child,  whose  custody  is  the  object  of  the  pres- 
ent controversy,  is  in  actual  custody  under  process  of  (aw,  we  must  decline  taking 
cognizance  of  this  application. 

Rale  discharged. 


33 
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|J5 ??i  SrrrEssioN  of  Stephen  YARBORoroH. 

''AJudgmPiU  lioniologiiting  an  attminiptrator'fl  account  and  dischargiDg  thoadiniiiiMrator.  rendered 
njx)n  piiblicalion  made  pursuant  to  Art.  1172  of  the  C.  C,  is  not  re$judicaia  as  m  i\\c  heirs.  That 
form  of  notice  is  meant  mort'ly  for  cre<litoi*s.  The  hoirp  .sliould  have  Ikjou  cit»*d.*'  Thurillo  v.  JVwr- 
illo,  6  An.  412,  rc-afflrmod. 

The  prescription  f«»r  a  morchant's  account  is  three  years.  Acts  of  1862,  p.  90. 

No  .suit  may  be  commenccil  against  a  8ucco8sion  until  the  claim  ha^  been  commuuicatctl  to  tho  ftdmin- 
istrator,  and  until  he  has  either  approved  or  refu5»e<l  to  approve  the  .««me.  His  approval  rourn  be  in 
wriiinff.  on  tho  claim  or  upon  a  paper  which  he  .nhall  annex  to  it.  But  this  formality  iff  ncit  sacra- 
menial.  All  that  the  law  requires  is  the  wlmini.^trator's  refusal  of  a  writien  acknowledgement  of  the 
justice  of  the  claim  beftjre  suit  can  be  instituted.  Nothing  in  the  Co<le  requires  the  cre<Utor  to  trcsl 
the  evidoneo  of  liiH  claim  out  of  his  own  iKisscfwion.  Articles  C.  P.  iJ84,  985,986  and  987  are  tn  be 
ci'UPtrued  Utgcthor. 

An  account  presentod  to  an  a(lniini.strator  or  his  attorney,  and  approved,  i.s  equivalent  to  a  judicial 
dem;ind,by  Art.  987  of  th»»  t'ode  of  Pructtco.and  boars  Judicial  interest  of  ftve  jwr  cent..  t»nd  no 
more,  from  the  daU;  of  such  liquidntion. 

APPEAL  from  the  District  Court  of  the  Parish  of  East  FcliciaDa,  McVea,  J. 
R,  J,  Bowman,  for  adniiDistrator  and  appellant.  Fuqma  c&  Kribounie,  for  op- 
ponents and  appellants.    /.  B,  Smith  and  W,  J.  Kernon,  for  defendants. 

Buchanan,  J.  The  exception  of  res  judicata  was  properly  sustained  by  the 
Court  as  to  the  appellees,  Sizemore  and  wife,  and  Elijah  Yarbmough,  represent- 
ing the  heirs  of  Josiah  Yarborough  and  Claiborne  Yarboroughy  two  of  the  chil- 
dren and  co-heirs  of  Stephen  Yarborough. 

The  representatives  of  Josiah  and  Claiborne  Ynrltorough  were  parties  to  an  ac- 
count of  administration  filed  on  the  13th  June,  1856,  by  the  opposition  whidi 
they  had  filed  to  said  account.  The  decree  of  homologation  of  the  29tfa  January, 
1 857,  was  an  unqualified  one, — •*  That  the  account  stand  homologated,  and  is 
made  the  judgment  of  the  Court,  the  costs  to  be  paid  by  the  succession." 

But  the  other  heirs  of  Stephen  Yarborough,  appellees  herein,  were  no  parties  to 
the  account  of  the  13th  June,  1856,  nor  to  the  judgment  thereupon.  The  notice  to 
creditors  was  not  sufficient  to  bind  heirs.  They  were  entitled  to  citation.  Trux- 
illo  y.  Truxillo,  11  An.  412.  The  administrator  (appellant)  objects  to  the  rejec^ 
tion  by  the  Court  below,  of  an  account  of  Bowman  <&  Delee,  of  $1,817  33  for  pro- 
fessional services ;  and  argues  that  the  opposition  to  this  charge  had  been  with- 
drawn. This  only  appears  to  be  the  fact  as  regards  opponents,  Sizemore  and 
Elijah  Yarborough,  But  the  opposition  of  Green,  tutor,  &c.,  embraces  the  same 
item,  and  has  not  been  withdrawn. 

The  administrator's  counsel  further  objects  to  the  judgment  of  the  Court  be- 
low, that  he  has  been  charged  with  interest  on  sums  collected  to  the  date  of  filing 
account,  without  giving  him  credit  for  the  interest  on  snms  disbursed  and  paid  by 
him.  His  printed  argument  giyes  a  detailed  statement  of  payments  by  the  ad- 
ministrator, with  interest  calculated,  amounting,  in  all,  to  $2,446  d4,  which  we 
assume  to  be  correct,  as  it  is  not  contradicted.  We  allow  this,  as  an  ofl^t,  pro 
tanto,  to  the  interest  allowed  by  the  Conrt  below  upon  the  sums  in  the  hands  of 
the  administtrator. 
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The  appellees,  Sizemore  and  wife  and  E.  W,  Yarborougfiy  have  answered  the  ap-  Suoaaaoir 
peal,  and  pray  that  the  items  of  payments  made  by  the  administrator  for  notes  of  Yjlbbobouob. 
Stephert  Yarborovgh  in  favor  of  his  son  William  be  rejected  for  the  reasons  allied 
in  the  opposition,  to  wit,  that  those  notes  were  without  consideration,  and  in- 
tended to  give  the  payee  an  unjast  and  illegal  preference  over  the  other  children 
of  deceased.  But  we  find  no  proof  in  the  record  in  support  of  these  charges  of 
fraud  and  simulation. 

Byrne,  Vance  db  Co,  are  also  appellants  from  that  portion  of  the  judgment  of 
the  District  Court  which  rejects  their  claim  against  this  estate  fur  a  balance  of 
account  current  of  $4,819  62. 

These  appellants,  merchants  in  New  Orleans,  were  the  factors  of  the  deceased 
for  many  years,  selling  his  crops,  and  supplying  his  plantation  with  necessaries. 

The  administrator  put  them  down  upon  his  account  of  administration  filed  the 
16th  July,  1858,  for  said  amount,  as  an  admitted  claim  against  the  estate. 

Byrne,  Vance  A  Co,  opposed  this  account,  because  they  were  not  put  down  for 
8  per  cent,  interest  on  the  balance  claimed  by  them,  from  the  19th  day  of  No- 
vember, 1857,  date  of  account  rendered.  They  allege  that  they  are  entitled  to 
said  interest  by  agreement  with  the  deceased,  and  also  by  the  course  of  dealing 

between  themselves  and  the  deceased  for  many  years. 

« 

The  heirs,  or  a  portion  of  them,  also  opposed  the  claim  of  Byrne,  Vance  &  Co, 
in  toto,  upon  the  ground  that  it  was  barred  by  the  .prescription  of  three  and  five 
yeans  ;  and  they  pleaded,  that  the  account  current  filed  by  B,,  V.  Jt  Co,  embraced 
usurious  interest,  and  illegal  charges  for  labor,  weighing,  storage,  insurance,  &e. 

The  judgment  of  the  District  Court  sustained  the  plea  of  prescription ;  the 
Judge  being  of  opinion,  from  the  evidence,  that  more  than  three  };ears  elapsed 
from  the  date  of  the  last  item  of  the  debit  side  of  this  account  before  Byrne, 
Vance  &  Co,  took  any  steps  to  enforce  payment,  or  to  obtain  any  legal  acknowl- 
edgment of  the  justice  of  their  demand. 

Stephen  Yarhoroagh  died  in  September,  1852.  The  account  current  rendered 
bj  Byrne,  Vance  cfi  Co,  on  the  19th  November,  1857,  and  annexed  to  their  oppo- 
sition, is  composed,  in  part,  of  dealings  with  Stephen  Yarborough  during  his  life- 
tijDe,  and  in  part  of  dealings  with  his  administrators  after  his  death.  The  first 
part  of  the  account,  is  that  contained  in  the  items  one,  two,  three,  four  and  five, 
of  the  debit  side  of  the  account.  'J'hose  items  amount,  in  the  aggr^ate,  to 
^,823  86,  being  composed  as  follows,  as  appears  from  a  bill  of  particulars  an- 
nexod  to  the  answers  of  Thomas  Byrne,  one  of  the  firm,  to  interrogatories  pro- 
poaoded  to  him  by  the  opposing  heirs  : 

1.  Balance  due  by  Stephen  Yarborough,  as  cash,  on  the  27th  August, 

1852,  date  of  the  rendition  of  the  last  account  to  himself $  417  70 

2.  An  acceptance  S,  Y.'s  di-aft  favor  Citizens'  Bank,  due  23d  Novem- 

ber, 1852 898  07 

3.  S.  Y.'s  note,  favor  J?.,  V,  cfc  Co.,  dated  March  9, 1852,  and  due  6  Jan- 

uary,1853 3,100  00  . 

4.  S,  Y,'»  note,  fevor  B,,  V.  db  Co.,  dated  August  27,  1852,  and  due  31 

January,  1853 ; 2,450  00 

5.  An  acoeptanoc  S.  Y.'s  draft,  favor  Knapp  (£  Wade,  due  7th  February, 

1853 1,958  09 

The  remaining  items  of  debit,  being  those  incurred  after  S.  Yarborough' s  death, 
consist  of  six  sight  drafts  of  the  administrator,  /.  /.  and  L.  S.  Yarborough,  paid 
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SrccKSHoii      by  B.,  V,  <fc  Co.  from  November  26tb,  1852,  to  January  26th,  1853,  inclusive, 

Y^RBOROFGH.     omouDting,  in  the  aggregate,  to $  708  96 

1853. 

March  2 — Premium  of  insurance  on  sugar-house  and  policy 102  75 

Sundry  payments  made  by  5.,  V.  (ft  Co.  on  May  26th  and  Sept.  15th, 

1853 17  00 

And  a  fee  paid  Crain  eft  NuU,  May,  1855,  for  collecting  a  claim  of  S.F. 

against  Ackwill  by  note 200  00 

Total  of  charges  to  debit  of  administration,  exclusive  of  interest 81023  71 

*  The  prescription  for  a  merchant's  account  is  three  years.     Acts  of  1852,  p.  90. 

From  the  evidence,  it  would  seem  that  Byrne^  Vance  &  Co.  rendered  their  account 
current  to  Stephen  Yarborough  on  the  27th  August,  1852,  a  few  dajrs  before  his 
death.  Receipt  of  this  account  was  acknowledged,  and  it  was  impliedly  approved 
by  letters  of  the  administrators,  dated  9th  and  16th  September,  1852.  On  the 
12th  March,  1853,  5.,  V.  <C  Co.  rendered  an  account  current  to  the  administra- 
tors, and  crediting  them  with  proceeds  of  cotton  crop  received  by  them  from  the 
admini'^trators,  in  deduction  of  balance  due  by  the  deceased  Stephen  Yarboronsh, 
(§8,823  86)  as  per  previous  accounts.  In  answer  to  the  letter  enclosing  this  last 
account  cwrrent^. Bowman  cD  Delee,  attorneys  for  the  administrators,  wrote  a  letter 
of  March  18,  1853,  of  which  the  following  is  an  extract : 

'•In  our  letter  of  the  10th  September,  1852,  we  informed  you  that  we  would 
ship  the  crop  to  you  only  on  condition  of  your  holding  the  proceeds  subject  to  our 
order,  after  paying  for  the  supplii's  furnished  that  yi'ar,  to  which  you  agrtnxi  in 
your  letter  of  22d  September,  1852.  If  the  Court  would  sanction  such  a  course, 
we  would  have  no  objection  to  paying  any  acc<)unl  that  the  succession  owed 
at  any  time  ;  but  it  will  not,  and  we  have  to -account  to  other  creditors,  having 
privileges  on  the  crop,  for  its  proceeds.  We  wish  yon,  therefore,  to  send  us  an 
account  current,  showing  the  balance  of  the  proceeds  of  the  crop,  after  paying 
your  account  for  supplies,  and  the  drafts  drawn  by  the  administrators,  and  of 
course  expect  you  to  hold  that  balance  subject  to  our  order.  There  will  be  abun- 
dant means  to  pay  your  claim,  but  it  can  be  paid  only  in  accordance  with  its 
rank  and  privilege." 

No  such  separate  account  current,  as  requested,  appears  to  have  been  sent ;  but 
on  the  11th  April,  1654,  in  answer  to  a  dunning  letter.  Bowman  A  Delte,  in  their 
own  names,  make  excuses  for  the  delay  in  settling  the  amount  due  Byrne,  Vance 
if  Co.j  and  conclude  as  follows :  "  We  hope  to  be  able  to  pay  you  within  a  short 
time,  a  thousand  dollars,  but  it  will  be  useless  to  pretend  that  we  can  pay  much 
more,  as  there  are  many  claims  of  equal  rank,  demanding  that  they  shall  have 
their  proportion.  We  think  the  estate  abundantly  solvent,  but  delay  has  become 
an  unavoidable  attendant  in  all  successions  opened  in  our  Court.  As  fast,  how- 
ever, as  we  can  collect,  (and  we  will  use  no  leniency  in  collecting,)  we  will  remit 
you  your  proportion." 

The  evidence  shows  that  the  administrators  did  pay,  as  promised  in  this  letter, 
on  the  Tth  July,  1854,  one  thousand  dollars,  in  an  acceptance  of  Oakey^  Hawkins 
of  M.  C.  Cooland  <j&  Co.^s  draft. 

The  first  question  to  be  determined  arises  out  of  these  facts :  Did  these  Tarioos 
letters  amount  to  an  acknowledgment  of  the  claim  of  Byrne,  Vance  it  Co.,  against 
the  succession,  sufficient  in  law  to  interrupt  prescription  ?  It  is  urged  by  coansel 
of  the  heirs,  on  the  authority  o( McAIpin's  case,  14  An.  617,  that  an  acknowledg- 
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ment  of  a  debt  cannot  be  made  by  an  administrator  in  any  other  form  than  that  Scccwiow 
prescribed  by  articles  985  and  986  of  the  Code  of  Practice.  Bat  wo  do  not  un-  Y^AjtBosouoa. 
derstand  the  point  to  have  been  decided  in  that  case.  The  facts  did  not  require 
its  decision,  and  it  was  in  terms  reserved,  as  an  open  question.  The  articles  984, 
985,  886  and  987  of  the  Code  of  Practice  are  to  be  read  t<)gether,  as  the  system 
for  enforcing  claims  of  creditors  of  successions  under  administration.  No  suit 
may  be  commenced  against  such  a  succession,  until  the  claim  has  been  communi- 
cated to  the  administrator,  and  until  he  has  either  approved,  or  refused  to  approve 
the  same.  In  the  former  case,  his  approbation  must  be  in  writingy  according  to 
the  article  985.  The  administrator  is  directed  to  write  his  approbation  upon  the 
evidence  of  the  daimy  or  upon  a  paper,  which  he  sJuali  annex  to  it.  But  this  for- 
mality we  do  not  hold  to  be  sacramental ;  especially  when,  as  in  the  present  case, 
the  succession  is  opened  in  a  different  parish  from  the  creditor's  residence.  It  may 
be,  that  the  creditor  is  not  willing  to  trust  the  evidence  of  his  claim  out  of  his 
own  possei^sion ;  and  nothing  in  the  article  contained,  requii*es  him  to  do  so.  Or, 
if  he  send  the  evidence  of  his  claim  to  the  administrator  for  approbation,  and  the 
administrator,  instead  of  sending  it  back  to  him,  with  his  approval  written  upon 
it,  choose  to  retain  it,  and  to  write  a  letter  to  the  creditor,  signifying  his  approval, 
the  law  is  ful6Iled.  and  prescription  is  interrupted.  All  that  the  law  requires,  is, 
the  administrator's  refusal  of  a  written  acknowledgment  of  the  justice  of  the  claim, 
before  suit  can  be  instituted,  by  the  creditor,  against  the  succession  represented 
by  an  administrator.  The  reason  of  the  law  is  plain ;  to  avoid  vexatious  and  un- 
necessary costs  in  the  settlement  of  such  successions. 

The  next  question  raised  in  argument  is,  whether  the  written  approval  by  Bow- 
man &  Defee,  attorneys  of  the  administrators,  satisfied  the  requirements  of  the 
law  ?  It  is  in  proof  that,  immediately  after  their  appointment,  the  administrators 
published  in  the  newspapers  the  following  notice : 

"  AH  persons  having  claims  against  Stephen  Yarborough,  deceased,  will  please 
present  them  immediately  to  our  attorneys,  E.  T.  Merrick^  or  Bowman  dt  Delee,  for 
liqaidation. 

"  L.  S.  Yarboroughf 
"/.  /.  Yarborough, 

"  Joint  Administrators." 

The  object  of  this  notice  evidently  was,  to  submit  to  the  scrutiny  of  the  profes- 
sional advisers  of  the  administrators,  the  claims  against  the  estate,  in  order  to 
their  liquidationy  that  is  to  say,  that  they  might  be  put  in  a  train  of  settlement, 
according  to  the  provisions  of  the  Code  of  Practice,  above  noticed.  This  was  a 
delegation  of  power  to  approve  or  to  withhold  approbation  from  the  claims  that 
should  be  set  up  against  the  estate ;  a  delegation  which  it  was  competent  for  the 
administrators  to  make,  to  those  whom  the  law  authorized  them  to  employ,  and 
to  pay  out  of  the  funds  of  the  estate,  for  legal  advice  in  relation  to  the  discharge 
of  their  official  functions. 

The  objections  to  Byrne,  Vance  dt  Co's  account,  on  the  scoi^  of  ill^^al  charges 
of  insurance,  labor,  and  commissions,  have  not  been  urged  in  argument  before  this 
Court ;  neither  were  they  passed  upon  by  the  Court  below.  We  do  not  deem  it 
necessary,  therefore,  to  notice  them  further.  The  opposition  o(  Byrne,  Vance  dt  Co, 
claiming  eight  per  cent,  upon  the  balance  due  them,  from  the  day  of  the  last  ren- 
dition of  their  account  to  the  administrators,  cannot  be  sustained.  This  Court 
has,  on  several  occasions,  sanctioned  the  charge  of  eight  per  cent.,  the  highest  rate 
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Spconaox  of  conveDtional  interest,  by  the  factor  against  the  planter,  on  the  footin*::  of  eq 
Yakborocoh.  implied  contract,  where,  as  in  the  present  case,  a  series  of  accounts  current,  ren- 
dered without  objection,  have  contained  a  charge  of  interest  at  that  rate.  But 
this  implied  agreement  terminated  with  the  death  of  the  party  who  made  it.  The 
account  of  the  factor  of  the  27th  August,  1852,  liquidated  by  the  approbation  of 
the  attorney  of  administrators,  within  a  few  days  after  their  appointment,  as  above 
mentioned,  was  equivalent  to  a  judicial  demand,  by  article  987  of  the  Code  of 
Practice,  and  fixed  the  amount  due  at  that  date ;  which  thenceforth  bore  judicial 
interest  of  five  per  cent. 

It  is,  therefore,  adjudged  and  decreed,  that,  as  regards  the  appellant,  L.  S,  Yar- 
borough,  administrator,  the  judgment  of  the  District  Court  be  amended,  by  allow- 
ing the  said  appellant  a  credit  of  two  thousand  four  hundred  and  forty-six  dollars 
and  ninety-four  cents,  for  interest  on  sums  that  have  been  paid  out  by  him,  as  an 
ofifset,  pro  tantOf  of  the  interest  which  he  is  condemned  to  pay,  by  the  judgment 
appealed  from,  upon  sums  that  have  come  into  his  hands ;  that  in  other  respecU, 
the  judgment,  as  regards  said  appellant,  be  affirmed  ;  that,  as  r^ards  the  appel- 
lants, Byrne,  Vance  dt  Co.,  the  judgment  of  the  District  Court  be  reversed ;  and 
it  is  decreed,  that  the  said  Byrne,  Vance  &  Co.,  appellants,  recover  of  the  admini^ 
trator  of  Stephen  Yarborough's  succession,  appellee,  to  be  paid  in  course  of  ad- 
ministration, three  thousand  and  thirteen  dollars  and  ninety-three  cents,  with  le- 
gal interest,  as  follows :  On  the  sum  of  $417  70,  from  the  27th  August,  1852,  to 
the  23d  November,  1852 ;  on  the  sum  of  81,315  77,  from  the  23d  November, 

1852,  to  January  6th,  1853 ;  on  $4,415  77,  from  January  6th,  1853,  to  January 
31st,  1853 ;  on  $6,865  77,  from  January  3l8t,  1853,  to  February  7th,  1853  ;  on 
$8,823  86,  from  February  7th,  1853,  to  March  4th,  1853  ;  on  $6,955  80,  from 
March  4th,  1853,  to  September  15th,  1853 ;  on  $6,972  80,  from  September  15th, 

1853,  to  July  7th,  1854;  on  $5,972  80,  from  July  7th,  1854,  to  April  30th, 
1855  ;  and  on  $3,013  93,  from  April  30th,  1855,  until  paid ;  that  the  account  of 
the  administrator,  as  thus  amended,  be  homologated ;  and  that  the  costs  of  appeal 
be  paid  by  the  succession. 

Merrick,  C.  J.,  being  a  creditor  upon  the  tableau,  recused  himself. 
Land,  J.,  absent,  concurring. 


Same  Case — On  a  Re-hearino. 

Buchanan,  J.  In  our  former  judgment,  we  overlooked  the  circumstance,  that 
-  the  plea  of  res  judicata,  (which  we  sustained  as  to  Sizemore  and  wife,  co-tutors  of 
the  minor  heirs  of  Josiah  J.  Yarborough,  and  as  to  Elijali  IV.  Yarborough)  barred 
their  plea  of  prescription  against  the  allowance  of  credit 'to  the  administrator  for 
payment  of  the  notes  of  the  deceased  Stephen  Yarborough,  in  favor  of  his  son, 
William  N.  Xarborongh.  » 

In  this  respect,  our  decree  must  be  amended. 

It  is,  therefore,  adjudged  and  decreed,  that  our  former  decree  in  this  case  be 
set  aside  and  avoided.  And  it  is  now  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  upon  the  account  of  administration  herein,  be 
amended,  by  allowing  the  administrator,  L.  S.  Yarborough,  a  credit  in  account 
for  the  sum  of  two  thousand  four  hundred  and  forty-six  dollars  and  ninety-four 
cents,  for  interest  on  sums  that  have  been  paid  out  by  him,  as  an  ofiset,  pro  tanto, 
of  the  interest  which  he  is  condemned  to  pay,  by  the  judgment  appealed  from, 
upon  sums  that  have  come  into  his  hands ;  that  the  opposition  of  Sizemore  and 
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wife,  co-tutors  of  the  heirs  of  Josiah  Yarborough  ;  and  that  of  E,  W.  Yarborough      Suocthsios 
in  his  own  right,  and  as  representing  the  heirs  of  Claiborne  Yarborough  to  the     Yarborocgb. 
payments  made  by  the  administrator  on  acconnt  of  four  notes  of  the  deceased 

Stephen  Yarborough  held  by Green,  tutor  of  the  minor  heirs  of  William  N. 

Yarborovghj  be  overruled  and  dismissed  ;  and  the  said  payments  are  hereby  al- 
lowed as  a  credit,  in  account,  to  the  administrator ;  that  in  other  respects  the 
judgment  of  the  District  Court,  as  regards  the  appellant,  L.  S.  Yarborough^  ad- 
ministrator, be  affirmed.  And  it  is  further  decreed,  that,  as  regards  the  appel- 
lants, Byrne,  Vanoe  du  Co.,  the  judgment  appealed  from  be  reversed  ;  and  that  the 
said  Byrne,  Vance  &  Co,  recover  of  the  administrator  of  Stephen  Yarborough,  to 
be  paid  in  course  of  administration,  three  thousand  and  thirteen  dollars  and  ninety- 
three  cents,  with  legal  interest,  as  follows  : 

On  8417  70,  from  August  27th,  1852,  to  23d  November,  1852  ; 

On  81,315  77,  from  23d  November,  1852,  to  6th  January,  1853; 

On  84,415  77,  from  January  6th,  1853,  to  January  31st,  1853 ; 

On  86,865  77,  from  January  31st,  1853,  to  February  7th,  1853  ; 

On  88,823  86,  from  February  7th,  1853,  to  March  4th,  1853 ; 

On  86,955  80,  from  March  4th,  1853,  to  September  15th,  1853 ; 

On  86,972  80,  from  15th  September,  1853,  to  July  7th,  1854 ; 

On  85,972  80,  from  July  7th,  1854,  to  April  30th,  1855  ; 

And  on  83,013  93,  from  30th  April,  1855,  until  paid ; 
That  the  account  of  administration,  as  amended  by  the  present  decree,  be  homol- 
ogated, and  made  the  judgment  of  the  Court ;  and  that  the  costs  of  appeal  be 
paid  by  the  succession. 

Mebrick,  C.  J.,  being  a  creditor  upon  the  tableau,  recused  himself. 

Land,  J.,  absent,  concurring. 


Alfrkd  Hennen  v.  S.  H.  Wood  et  al. 

Ttio  issQing  of  a  patent  for  land  by  the  United  States  does  not  afl^t  nny  rights  subsisting  between  third 
persons  and  the  patentee,  growing  oat  ol'  contracts  in  relation  to  the  land  covered  by  the  patent. 
The  patent,  to  whontsoever  issued,  inures  to  the  benefit  of  tiie  party  to  whom  the  patentee  is  bound 
to  convey  it,  or  for  whose  use  ho  ought  in  law  to  hold  it.    9  An.  137  -,  15  An.  514. 

A  surety  baB  no  Interest  in  inquiring  into  a  suit  further  ttian  tu  be  assured  of  his  subrogation  when  he 
makes  payment.  He,  therefore,  cannot  complain  of  irregularity  in  the  proceedings  when  they  do 
not  aiXbct  him. 

A  Judgment  dissolving  the  ii\|unction  and  directing  the  Sherifl*  to  sell,  on  the  twelve  months  bond,  and 
ordering  tlie  plaintid'  to  pay  the  like  amount  in  »olido  with  two  other  persons,  is  a  double  Judgment 
against  the  same  party  for  the  same  debt,  ultra  pelilumem,  and  w*ll  be  reversed. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Tammany,  WUson,  J. 
Plaintiff  pro  se,  appellant.    Jesse  R,  Jones  and  Durant  ^  Hornor,  for  de- 
fendants. 

Mbbrick,  C.  J.  The  plaintiff  signed  a  twelve  months'  bond  as  surety  for  one 
John  Kellar.  Execution  having  i^ued  thereon  against  the  surety,  he  injoins  the 
sale  of  bis  property  which  has  been  seized,  on  various  grounds,  and  makes  the 
SheriflT,  Sarah  Woods,  Buckley  ^  Holt,  John  Kellar,  William  Jay,  J.  M.  Durand, 
individaally  and  as  syndic,  and  Zebidne  Dofen,  an  absentee,  parties  to  the  suit. 
The  cu!^  was  tried  by  a  jury,  and  resulted  in  a  judgment  and  verdict  in  favor 
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HnrxrH  of  the  plaintiff,  so  far  as  to  allow  him  a  credit  of  $501  25  on  the  twelve  months' 
Wood.  bond,  and  the  injunction  for  the  residue  of  said  bond  was  dissolved,  the  land  on 
the  sale  of  which  the  twelve  months*  bond  was  made  being  decreed  in  the  bands 
of  William  Jay,  subject  to  the  mortgage  reserved  thereon,  and  to  stand  as  an  in- 
demnity to  the  plaintiff ;  and  judgment  was  given  absolutely  in  favor  of  Mrs. 
Wood  and  Biukley  &  HoUj  against  Hennen,  Jay  and  Durandj  syndic,  in  salido,  for 
$1,173  75,  the  residue  of  the  bond  and  interest,  and  the  proceeds  were  ordered  to 
be  brought  into  Court  for  distribution. 

Alfred  Hennen  appeals. 

William  Jay  answered  in  the  lower  court,  apparently  without  the  aid  of  coun- 
sel ;  and  although  we  find  his  bond  for  appeal  in  the  record,  we  do  not  perceive 
any  motion  on  his  behalf  or  order,  allowing  the  appeal ;  neither  has  he  been  rep- 
resented in  this  Court  by  counsel.  In  the  consideration  of  the  case,  we  shall  not 
undertake  to  recapitulate  the  proceedings,  nor  consider  seriatim  the  numerous 
points  contained  in  the  elaborate  briefs  and  oral  argument  made  by  counsel  in 
this  case.  We  shall  content  ourselves  by  recapitulating  such  facts  (corroborated 
Q8  they  have  been  by  the  finding  of  the*  jury)  as  have,  in  our  opinion,  a  controlling 
influence  in  the  decision  of  the  cause. 

It  appears  that  in  1850,  /.  M.  Durand,  of  this  city,  had  in  his  possession  as 
owner  about  four  hundred  acres  of  land,  a  part  of  a  tract  originally  claimed  by 
the  heirs  of  BrotUin  and  De  la  Ronde,  under  an  imperfect  Spanish  grant.  The 
northern  line  of  this  grant  ran  diagonally  across  the  S.  W,  quarter  of  the  N.  W. 
quarter  of  section  nine,  in  township  nine,  south,  range  15,  east,  as  well  as  lot  No. 
1,  corresponding  with  the  N.  E.  quarter  of  said  quarter  section. 

The  line  appears  to  intersect  the  two  quarter  sections  at  their  interior  corners ; 
that  is,  it  touches  the  centre  of  the  N.  W.  quarter  of  said  section  nine.  Hence, 
no  part  of  the  N.W.  quarter  of  N.  W.  quarter  of  section  nine,  in  township  nine, 
and  only  a  part  of  lot  No.  1,  or  the  N.  E.  quarter  of  said  quarter,  is  found  in  the 
De  la  Ronde  grant. 

Durand  had  a  steam  saw-mill  upon  the  portion  of  the  De  la  Ronde  grant 
claimed  by  him.  On  the  10th  day  of  May,  1850,  he  sold  the  land  to  Zebidee  Do- 
ten  for  the  sum  of  eight  thousand  dollars,  se^en  thousand  dollars  of  which  were 
secured  by  notes  and  a  mortgage  upon  the  land,  on  credits  running  from  six 
months  to  four  and  a  half  years. 

On  the  8th  of  June,  1852,  Durand  by  notarial  act  transferred  to  Buckley  <fi 
Holt  one  of  the  notes  for  $1,000,  payable  in  two  years  from  date  (May  13, 1850.) 
and  bearing  interest  at  the  rate  o{  five  per  cent,  from  date  until  paid. 

On  the  19th  day  of  July  of  the  same  year,  1852,  Buckley  c&  Holt  obtained  an 
order  of  seizure  and  sale  upon  the  note  held  by  them. 

Mrs.  S.  H.  Wood,  holding  another  of  said  notes  for  $740,  bearing  the  same  rate 
of  interest,  but  not  matured,  intervened  and  claimed  her  proportion  of  the  pro- 
ceeds of  the  sale. 

Various  other  proceedings  were  had  in  this  and  another  suit  which  it  is  not 
now  necessary  to  mention.  It  is  sufficient  to  say,  that  the  Sheriff  was  ordered  to 
sell  the  land  not  only  by  the  order  of  seizure  and  sale,  but  by  a  decree  rendered  on 
the  12th  of  November,  1853,  by  which  he  was  directed  to  proceed  and  sell,  and 
bring  the  proceeds  into  Court  for  distribution. 

On  the  7th  of  January,  1854,  the  Sheriff  sold  the  property  for  $1,685,  to  John 
Kellar,  on  twelve  months'  credit,  under  advertisements  calling  for  a  bond  to  be 
given  bearing  eight  per  cent,  interest. 
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The  bond  was  given  in  terms  corresponding  with  the  advertisement,  and  A.        Hkxsici 
Hennen  became  the  surety  of  Joim  Kellar,  Woo». 

At  this  time  William  Jay  was,  as  he  had  been  previously,  in  possession  of  the 
saw-mill  under  seizure,  and  the  purchase  by  Kellar  was,  it  is  shown,  either  .made 
for  his  sole  benefit  or  that  of  himself  and  Kellar  in  partnership. 

Five  ddys  afterwardA^  William  Jay  instituted  a  suit  in  the  Circuit  Court  of  the 
United  States  in  this  city,  against  John  Kdlar,  alleging  himself  to  be  the  owner, 
by  purchase  from  the  United  States,  of  142  10-100  acres  of  land,  being  lots  Nos. 
one,  four  and  five,  and  the  N.  E.  quarter  of  S.  W.  quarter  of  section  9  ;  and  also 
owner  of  the  N.  W.  quarter  of  the  N.  W.  quarter  of  said  section  9,  adjoining  the 
above,  which  he  claimed  in  virtue  of  the  location  thereon  of  a  land  warrant  bovgkt 
of  John  Kellar ^ 

Kellar  answered  the  suit,  and  gave  notice  to  the  payees  of  the  twelve  mouths' 
bond  of  the  pendency  of  the  same. 

Judgment  was  rendered  iu  favor  of  William  Jay  May  17  th,  1854,  decreeing 
him  the  land. 

On  the  5th  of  April,  Z.  Dolen  brought  suit  in  the  Sixth  District  Court  to  have 
the  Sheriff's  sale  annulled  for  various  causes.  S.  H.  Wood,  Buddey  <&  Holt,  and 
John  Kellar,  were  defendants.  In  this  suit  judgment  was  rendered  May  18, 1855, 
in  favor  of  defendants,  and  of  course  it  has  the  effect  of  the  thing  adjudged  on  the 
question  of  the  validity  of  the  sale  as  between  Doten  and  the  syndic  of  Kellar  and 
defendants. 

In  the  mean  time  John  Kellar.  viz.,  on  the  firat  day  of  June,  1854,  also  institu- 
ted a  suit  in  the  Sixth  District  Court  to  annul  the  twelve  months'  bond  and  re- 
cover damages  for  the  eviction.  He  went  into  insolvency,  and  the  last  mentioned 
suit  does  not  appear  to  have  been  tried. 

The  suit  between  Jay  and  Kellar  in  the  United  States  Court  must  have  been 
tried  on  the  certificates  of  purchase  and  entry ;  for  patents  did  not  issue  in  Jay's 
favor  until  January,  1855,  and  February,  1857. 

The  De  la  Ronde  grant  was  confirmed  by  a  special  Act  of  Congress,  23d  Au- 
gust, 1856,  with  a  proviso  that  it  should  not  interfere  with  adverse  valid  rights  of 
other  persons,  if  such  existed,  on  any  part  of  the  land  embraced  in  the  original 
survey  of  Trudeau.    Special  Acts  Congress,  1856,  p.  34,  ch.  7. 

Oo  the  23d  of  May,  1859,  execution  issued  on  the  twelve  months'  bond  against 
A,  Hennen,  the  surety,  for  $1,685,  and  eight  per  cent,  interest  from  its  date,  and 
his  plantation  was  seized  under  the  same. 

The  present  injunction  was  filed  27th  day  of  July,  1859,  to  restrain  the  sale  of 
property  seized  under  the  execution. 

The  only  points  which  we  deem  it  necessary  to  consider,  are,  whether  Jay's  title 
and  gait  can  be  considered  an  eviction  ;  and  what  effect  must  be  given  to  the  fact, 
that  the  notices  of  sale  and  twelve  months'  bond  specify  the  rate  of  interest  at  8 
per  cent.,  when  the  notes  bore  only  5  per  cent.,  and  the  order  of  the  Judge  cor- 
responded with  the  same ;  and  also  whether  the  double  judgment  in  this  case  is 
error. 

I.  It  is  shown  that  the  land  was  not  worth  much,  if  any  thing  more  than  the 
price  for  Government  land ;  and  that  the  steam  mill,  which  was  on  the  portion  of 
the  tract  entered  by  Jay,  was  worth  about  $2,000. 

The  proof  also  makes  it  extremely  probable  that  Kellar  and  Jay  both  knew  at 
the  time  of  the  purchase  the  condition  of  the  land  at  the  Land  Office.  The  jury 
evidently  believed  that  Jay,  who  was  in  possession  before  and  after  the  sale,  was 
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iDterested  in  the  purchase  id  the  name  of  John  Kdlar  as  a  partner,  and  that  the 
Wood.         suit  in  the  United  States  Court  was  coUusive,  and  brought  to  relieve  Kdlar  of 
the  bond,  and  to  enable  him  and  Jay  to  hold  the  steam  saw-mill  without  paying 
for  the  same. 

If  such  were  the  facts,  (and  we  must  say  the  testimony  does  not  lead  us  to  a 
contrary  conclusion,)  then  William  Jay  stands,  so  far  as  the  De  la  Ronde  title  ez- 
tendtd,  in  the  shoes  of  Kdlar  his  agent. 

Then  what  principle  of  law  is  applicable  to  the  same ;  that  settled  in  the  case 
of  Hall,  Syndic,  v.  Nevill,  3  An.  326,  as  contended  for  by  plaintiff,  or  that  in  the 
case  of  Pepper  v.  Dunlap,  9  An.  137,  cited  by  defendants'  counsel?  We  are  of 
opinion  that  the  latter  case  governs.  Kdlar  and  Jay  cannot  be  permitted  to  ben- 
efit themselves  by  means  of  their  collusion,  to  the  detriment  of  Dolen  and  his  cred- 
itors. The  title  which  they  acquired,  with  the  intention  of  committing  a  fraud 
upon  such  parties,  must  be  held  in  their  hands  as  in  aid  of  the  De  la  Rond  title, 
and  the  price  only  of  the  same  deducted  from  the  twelve  months'  bond.  See  Suc- 
cession of  Cox,  15  An.  514. 

The  proof  does  not  show  with  much  accuracy  how  much  of  the  lot  No.  1  is 
embraced  in  the  De  la  Ronde  grant.  As  this  lot  has  three  sides  made  by  the 
township  and  quarter  quarter  section  lines,  and  as  its  eastern  boundary  is  not  far 
from  north  and  south,  and  it  contains  only  31  62-100  acres,  and  as  the  northern 
line  of  the  De  la  Ronde  tract  runs  from  its  S.  W.  corner  north  52^  east,  there 
will  be  no  error  to  the  prejudice  of  the  plaintiff,  if  we  assume  that  such  portion  is 
less  than  one-half,  and  fix  the  quantity  at  fifteen  acres. 

The  whole  quantity,  then,  will  be  one  hundred  and  twenty-six  acres,  and  its 
cost  $157  50. 

II.  The  next  question  is,  as  to  the  efilect  of  the  error  in  taking  the  twelve 
months'  bond  to  bear  eight  per  cent  interest  instead  of  five  per  cent 

The  rate  of  interest  undoubtedly  was  taken  into  consideration,  and  entered  into 
the  bid  as  a  part  of  the  price.  And  as  a  consequence,  the  principal  sum  bid  was 
less  than  it  would  have  been,  if  the  rate  of  interest  had  been  lower. 

The  parties  to  the  suit,  and  perhaps  the  purchaser,  (it  seems  to  us,)  were  the 
only  persons  who  could  complain  that  the  sale  was  irregular  in  this  respect.  But 
the  purchaser  would  be  interested  only  in  order  to  secure  a  good  title,  and  when 
in  such  controversy  to  which  he  was  a  party,  the  title  should  be  declared  valid, 
he  could  have  no  legal  ground  of  refusal  to  pay  the  price.  Then,  as  by  the  judg- 
ment of  a  competent  tribunal  the  sale  has  been  declared  valid,  we  do  not  see  how 
the  surety  can  be  relieved  from  paying,  according  to  the  terms  of  the  agre^nent. 
The  surety  has  no  interest  in  inquiring  into  the  afiair,  further  than  to  be  assured 
of  his  subrogation  when  he  makes  payment. 

The  case  of  Wright  v.  Higginbotham,  10  Rob.  30,  differs  from  the  case  at  bar 
in  this,  that  the  judgment  debtor,  and  not  the  surety  of  the  purchaser,  complained 
of  the  sale  in  that  case,  and  there  had  been  no  judgment  having  the  force  of  the 
thing  adjudged,  barring  the  right  of  the  debtor  and  purchaser  to  rescind  the  sale. 

ni.  The  remaining  question  is,  whether  the  judgment  appealed  from  is  errone- 
ouB  in  that  part  which  condemns  the  plaintiff,  as  a  debtor  in  solido,  to  pay  tbe 
sum  of  81,173  75  and  interest,  in  addition  to  the  dissolution  of  the  iajanctioD. 

The  prayer  of  the  defendants  in  injunction  was,  that  the  same  be  dissolved,  and 
for  damages. 

The  effect  of  the  decree  dissolving  the  injunction  and  directing  the  Sherifif  to 
sell  on  the  twelve  months'  bond»  and  sentencing  the  plaintiff  to  pay  the  like 
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amonnt  in  solido  with  two  other  persons,  is  a  doable  jadgment  against  the  same 

party  for  the  same  debt.    It  is  also  tdtra  peiitionem.  Wood. 

The  jadgment  is  therefore  erroneous  in  this  respect. 

It  is,  therefore,  ordered,  adjadged  and  decreed  by  the  -Coart,  that  the  jadgment 
of  the  lower  Court  be  reversed  as  to  the  said  plaintiff,  A.  Hennen ;  and  we  do  now 
order,  adjudge  and  decree,  that  said  twelve  months'  bond,  and  the  execution  is- 
sued thereon,  be  credited  as  of  the  date  of  said  twelve  months'  bond,  with  the  sum 
of  $157  50,  and  that  the  injunction  be  sustained  for  said  amount.  And  it  is  fur- 
ther ordered,  that  said  injunction  be  in  all  other  respects  dissolved,  and  that  the 
Sheriff  proceed  to  sell  and  make  the  money  under  the  said  execution,  subject  to 
the  credit  aforesaid.  And  it  is  further  ordered,  adjudged  and  decreed  by  the 
Court,  that  said  tract  of  land,  sold  by  the  Sheriff  to  the  said  John  KellaVj  stand 
mortgaged  for  the  payment  of  said  bond.  And  it  is  further  ordered,  that  the  ap- 
pellees, including  said  William  Jay,  pay  the  costs  of  the  appeal,  and  the  said  Hen- 
nen the  costs  of  the  lower  Court. 

YooBHiss,  J.,  absent. 


18  mt 

49  18871 

Succession  of  Anna  Mathilda  Morales,  Wife  of  Bernard  Marion y.         |:  JJ  ~2^ 

|116_i08 

Where  His  stated  in  a  nuncapative  will  that  it  was  dictated  to  the  Notary,  yet  In  point  of  Ikct  there 
was  no  dictation — Hdi :  That  it  was  valid  at  a  private  eui. 

When  a  testator  causes  a  will  to  be  written,  whetUer  in  the  presence  or  in  the  absence  of  witnesses, 
and  presents  the  instrument  to  them,  declaring  that  it  contains  his  lost  intentions,  it  is  a  full  com- 
pliance with  article  1574  of  the  Civil  Code.  Tbe  decision  in  the  case  of  Prenderffcut  v.  Frendergastf 
ante  p.  219,  re-afflrmed. 

lintncK,  C.  J. ,  dissenting.  In  the  nuncupative  testament  the  testator  must  himself  orally  decrare  his 
wishes,  otherwise  there  is  no  dictation.  The  mode  of  drawing  up  nuncupative  wills  is  directed  e» 
yrofean  by  articles  1563  and  1575  of  the  Gvil  Code.  "  Nuncupative  "  ipeans  to  pronounce  orally, 
or  in  words  without  writing,  and  the  very  nature  of  the  will  nuncupative  implies  a  dictation. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Lea  &  Jfarr,  for  plaintifif  and  appellant.    Durant  dh  HomoVf  Pdxton,  Bon- 
ford  and  others,  for  defendants. 

TooRHiBs,  J.  The  last  will  and  testament  of  Mr$,  Bernard  Marigny,  a  nun- 
capative will  by  public  act,  is  assailed  on  the  ground  that,  although  there  is  a 
statement  in  the  instrument  that  it  was  dictated,  yet  there  was  not  in  point  of 
fact  a  dictation. 

As  we  are  satisfied  that,  under  articles  1574  and  1583  of  the  Civil  Code,  it  is 
valid  as  a  private  act,  we  need  not  decide  whether  or  not  there  had  been  a  dictA- 
tioD  in  the  sense  of  the  law. 

The  facts  are  undisputed. 

There  were  present  in  the  room,  the  testatrix,  the  notary,  and  four  persons  offi- 
ciating as  witnesses. 

The  testatrix  drew  from  her  pocket  a  paper,  which  she  handed  to  one  of  the 
witnesses,  stating  that  it  contained  her  last  intentions,  drawn  up  by  her  order. 
At  tbe  request  of  the  notary  the  paper  was  handed  to  him ;  whereupon  the  testa- 
trix requested  him  to  read  the  paper.  This  was  complied  with  in  the  presence  of 
the  witnesses.    She  then  requested  the  notary  to  copy  tbe  contents  of  the  paper 
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Scmwio.v  as  her  will.  He  did  so  ;  and,  at  the  close  of  each  paragraph,  read  the  same  to 
AstMA  yoRALKfi.  thc  tcstatrix  paragraph  by  paragraph,  enquiring  of  her  whether  that  was  her 
meaning.  She  answered  each  time  that  it  was»  causing  the  notary  to  re^d  over 
one  of  the  paragraphs,  which  she  had  not  well  understood.  Then  the  whole,  as 
copied  from  the  paper,  was  read  to  her  in  the  presence  of  the  witnesses  ;  and 
she  again  declared  that  this  was  her  will. 

The  instrument  was  thereupon  signed  by  the  testatrix,  the  notary  and  the  wit- 
nesses. 

So  far  as  regards  the  number  of  witnesses,  the  presentation  of  the  will  by  the 
testatrix,  her  declaration  that  it  was  her  last  will,  it  is  obvious  that  there  is  a  lit- 
teral  and  strict  compliance  with  the  second  paragraph  of  article  1574  of  the 
Civil  Code. 

The  only  questions  are,  whether  this  article  by  the  terms  "  cataed  it  to  be  tmrit- 
ten  "  means  a  dictation  ;  and,  secondly,  whether  it  is  imperative  as  to  the  absence 
of  tlie  witnesses. 

In  the  case  of  P render gaU  v.  PrenJergasit,  we  held,  that,  when  the  testator  had 
caused  the  will  to  be  written,  whether  in  the  presence  or  in  the  absence  of  the 
witnesses,  and  had  presented  the  instrument  to  them,  declaring  that  it  contained 
his  last  intentions,  this  was  a  full  compliance  with  article  1574  of  the  Civil  Code. 
For  the  reasons  given  in  that  case  : 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  avoided  and  reversed;  and  that  the  last  will  and  testament  of  Anna  M. 
Morales  J  deceased,  be  declared  valid  as  a  nuncupative  testament  by  private  act, 
the  plaintiff  and  appellee  paying  the  costs  of  appeal. 

Merrick,  C.  J.,  dissenting.  However  accurate  the  copy  of  the  paper  pro- 
duced by  the  deceased  to  the  notary  may  have  been,  it  must  be  conceded  on  all 
sides  that  it  was  not  dictated  by  her. 

The  authorities  are  quite  dear,  that  in  the  nuncupative  testament,  the  testator 
must  himself  orally  declare  his  wishes,  otherwise  there  is  no  dictation. 

If  it  were  dictated,  it  was  good  as  a  nuncupative  will  by  public  act,  and  there 
the  case  would  end. 

Had  the  paper  which  the  testatrix  had  in  her  possession  been  executed  in  the 
presence  of  the  witnesses,  and  declared  to  be  her  last  will  and  testament,  and  signed 
by  her,  it  would  prima  facie  have  been  sufficient,  as  a  nuncupative  will  by  private 
act.  But  instead  of  this,  she  handed  tlie  paper  to  one  witness,  who  handed  it  to 
the  notary,  who  copied  it  as  he  says,  and  read  the  disposition  to  the  testatrix 
and  witnesses.  What  witness,  exoept  the  notary,  knows  but  by  accident  or 
design,  something  was  omitted  from  or  some  important  word  diangod  in  the 
copy  ?  The  high  character  of  the  notary  in  this  instance  is  the|  only  guaraniT 
against  such  accident,  and  the  law  does  not  submit  essential  matters  of  form  to 
the  capacity  or  standing  of  the  officer  executing  tlie  instument. 

There  are  three  articles  of  the  Code  which  relate  to  the  instrument  in  contro- 
versy considered  as  a  nuncupative  will  under  private  signature. 

The  first  is  the  general  article  1568,  C.  C."  It  declares  that  "*  Testaments 
whether  nuncupative  or  mystic  must  be  drawn  up  in  writing  either  by  the  testator 
himself  or  by  some  other  person  under  his  dictation"  Art.  1874.  "  A  duucq- 
pative  testament  under  private  signature  must  be  written  by  the  testator  himself, 
or  by  any  other  person  from  his  dictation  ;  or  even  by  one  of  the  witnesses  in  t)ie 
presence  of  five  witnesses  residing  in  the  phice  where  the  will  is  received,  or  of 
seven  witnesses  residing  out  of  that  place. 
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"Or  it  will  suffice  if  in  the  presence  of  the  same  number  of  witnesses,  the  testa- 
tor presents  the  paper  on  which  he  has  written  his  testament,  or  caused  it  to  be    Amva  lioiuuti. 
written  out  of  their  presence,  declaring  to  them  that  that  paper  contains  his  last 
will." 

Art.  1575.  In  cither  ease,  the  testament  must  be  read  by  the  testator  to  the 
witnesses,  or  by  one  of  the  witnesses  to  the  rest  in  the  presence  of  the  testator  ; 
it  mcst  be  signed  by  the  testator,  if  he  knows  how  or  is  able  to  sign,  and  by  the 
witnesi^es  or  at  least  by  two  of  them  in  case  the  others  do  not  know  how  to  sign  ; 
and  those  of  the  witnesses  who  do  not  know  how  to  sign  must  affix  their  mark. 
This  testament  is  subject  to  no  other  formality  than  those  prescribed  by  this  and 
the  preceding  article." 

These  articles  of  the  Civil  Code  treat  ex  professo  of  mincupative  wills.  What 
is  the  meaning  of  the  word  nuncupative  ?  In  its  origin,  it  meant  to  pronounce 
or  declare  publicly  in  solemn  words.  .  In  the  civil  Jaw  it  means  to  pronounce 
orally  or  in  words  without  writing.  See  2  Black.  Com.  500.  Burrill  Law  Die. 
verbo  nuDCupare.    Ains worth  idem.    Webster  nuncupative. 

The  very  nature  of  the  will  in  question  implies  a  dictation.  The  taking  down 
of  the  words  of  the  testator  by  another.  When,  therefore,  article  1568  declares 
that  the  nuncupative  will  must  be  written  as  dictated,  and  article  1574  repeats 
the  provision  by  saying  that  the  nuncupative  will,  under  private  signature,  must 
be  written  from  dictation  of  the  testator  by  some  person,  I  think  it  is  a  pro- 
vision of  law  which  tannnot  be  disregarded.  We  said  in  the  case  of  Bahineau  v. 
LeBlanc  fA  al.y  that  the  article  1574,  C.  C.  admitted  of  two  forms  of  execution  of 
the  nuncupative  will  under  private  signature,  viz :  the  one  where  the  will  is 
dictated  in  the  presence  of  the  witnesses ;  the  other  where  it  is  written  by  the  tes- 
tator, or  by  him  or  her  caused  to  be  written  out  of  the  presence  of  the  witnesses. 

The  will  in  controversy  purports  to  be  executed  in  the  first  of  these  forms,  and 
should,  therefore,  ftave  been  sfioum  to  have  been  written  as  dictated. 

Had  the  testatrix  caused  the  will  to  be  written  out  of  the  presence  of  the  wit- 
nesses, and  had  she  presented  the  same  to  the  witnesses  and  declared  to  them  that 
it  contained  her  last  will,  the  law  would  have  presumed  that  she  had  dictated  it 
and  had  caused  it  to  be  written  as  dictated. 

To  my  mind  the  words  "  out  of  the  presence  of  the  witnesses,"  have  some  mean- 
ing in  the  article  cited.  As  I  said  in  substance  in  the  case  of  Prendergast,  I 
can  understand  the  difference  between  the  deliberate  consideration  of  the  disposi- 
tions of  a  will  made  at  leisure  at  one's  chamber  with  a  single  friend  or  alone,  and 
with  abundant  time  to  read  its  provisions  after  it  is  written,  and  to  consult  with 
those  capable  of  advising  as  to  its  effect,  and  a  will  hastily  drawn  in  the  presence 
of  ^ve  or  seven  gentlemen  of  the  neighborhood' called  to  witness  the  making  of 
the  will.  In  the  one  case,  the  mind  would  be  calm  and  collected  ;  in  the  oiher 
more  or  less  agitated.  In  the  former  case  the  law  might  well  presume  that  the 
will  had  been  written  as  dictated,  and  in  the  other  require  that  it  should  so 
appear  by  the  proof  in  order  that  parties  should  not  avail  themselves  of  these 
circumstances  to  obtain  by  captation  or  surprise  what  would  not  otherwise  have 
been  given. 

In  the  case  of  Bordelon  v.  Baron,  11  An.  676,  it  was  shown  that  the  testatrix 
presented  the  paper  and  declared  the  same  to  be  her  last  will  and  testament  in 
the  presence  of  the  witnesses.  And  it  was  also  stated  at  the  foot  of  the  will  that 
it "  was  written  from  her  dictation  by  Relpk  Cushman,  one  of  the  witnesses,  and 
that  she  signed  the  same  in  their  presence.  At.,  Ac,  p.  677. 
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BoccnsKOK  That  case  was,  therefore,  precisely  in  poiat.  The  testatrix  caused  or  directed 
ak^ta  MoBAui.  the  will  to  be  vnritten,  and  she  presented  it  and  declared  it  to  be  her  will.  The 
four  judges  then  present  held  that  it  was  invalid  because  it  was  not  dictated  by 
the  testatrix,  and  written  as  dictated  ;  a  point  directly  made  by  the  pleadings  as 
understood  by  the  Court.  See  11  An.  678.  In  that  case  the  question  was  fully 
considered  after  a  thorough  examination  of  the  authorities.  The  case  of  Eur 
banks  was  decided  upon  the  principle  that  article  1574  applies  to  two  classes  of 
cases.  For  it  was  held  that  one  part  of  the  instrument  was  valid  because  it  was 
written  as  dictated,  and  that  the  other  part  was  sufficient,  because  it  was  caused 
to  be  written  out  of  the  fnresenre  of  the  witnesses.    9  An.  148. 

It  is  urged  as  an  objection  to  the  view  that  there  is  a  distinction  between  the 
first  and  second  clauses  of  article  1574  in  regard  to  the  execution  of  the  will, 
that  it  would  render  invalid  a  will  written  by  the  testator  himself.  I  see  no  such 
consequence  because  the  article  expressly  declares  in  the  first  clause  that  the  will 
must  be  written  by  the  testator  himself  or  any  other  person  from  his  dictation. 
The  fact  that  both  clauses  of  the  article  refer  to  wills  written  by  the  testator  and 
those  written  under  his  dictation,  shows  that  the  word  dictation  also  has  refer- 
ence to  both  paragraphs  as  held  in  the  case  of  Bordelon  v.  Baron. 

I  cannot  perceive  in  what  way  the  presence  of  the  witnesses  would  be  fatal  to 
a  will,  if  it  were  written  as  dictated.  Their  presence  would  be  fatal  if  not  so 
dictated,  because  the  want  of  dictation  would  be  readily  proven.  Not  so  where 
the  testator  produces  a  will  which  he  has  caused  to  be  written  out  of  their  pres- 
ence, and  which  he  has  had  in  his  possession,  and  examined  at  leisure.  If  he 
presents  such  will  to  the  witnesses,  and  declares  to  them  that  it  is  his  last  will,  it 
is  presumed  to  have  been  dictated  by  him  as  required  in  the  first  clause  of  the 
article.    Whether  the  presumption  can  be  rebutted  is  not  necessary  to  decide. 

The  question  becomes  the  more  important  in  view  of  mystic  wills  which  are 
also  provided  for  by  article  1568,  which  says  that  they,  as  well  as  nuncupative 
wills,  must  be  drawn  up  either  by  the  testator  or  some  other  person  under  his 
dictation t  yet  when  they  are  presented  to  the  witnesses  he  is  required  to  declare 
to  the  notary,  in  the  presence  of  the  witnesses,  (after  presenting  the  will)  that 
the  paper  contains  his  testament,  written  by  himself  or  another,  by  his  dictaUoo, 
and  signed  by  him,  the  testator.     C.  C.  1577. 

Again  after  prescribing  these  forms  for  both  class  of  wills,  nuncupative  and 
mystic,  the  code  declares  that  the  formalities  to  which  wills  are  subject  must  be 
observed,  otherwise  they  are  null  and  void.    1588  C.  C. 

The  reason  of  the  law  in  both  cases  is  the  same,  and  I  find  it  impossible  to 
believe  that  article  156f^,  and  the  first  clause  of  1574  were  written  in  vain* 
Neither  do  I  feel  at  liberty,  as  already  said,  to  strike  the  words,  "  or  caused  to  be 
written  out  of  their  presence,"  from  the  second  clause  of  the  article,  and  I  there- 
fore dissent. 
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Hi:Li:NB  Barbet  v.  Alexander  Roth.  i«  2711 

61      63' 

Where  the  ftualwiid  administered  the  paraphernal  property  of  the  wife,  daring  the  existence  of  the 
marriage,  be  la  responsible  for  the  amount  of  that  property  alienated  by  her. 

An  act,  whether  authentic  or  under  private  signatnro,  is  proof  between  the  parties,  even  of  what  is 
there  expressed  only  in  enuuciative  terms  ;  provided,  the  enunciation  have  a  direct  reference  to  the 
disposition.  So  that  when  the  defendant  having  assisted  and  authorized  his  wife  in  various  convey- 
ances of  landed  property  and  slaves  declared  in  the  acts  to  be  her  paraphernal  property,  the  plain* 
tiff  was  not  required,  as  against  the  defendant,  to  prove  the  verity  of  the  declarations  of  ownership. 

Attorney's  fees  paid  by  the  community,  incarrod  (br  the  sepcurate  account  cf  the  wife,  should  be 
charged  to  her  estate. 

Where  Interest  was  paid  on  a  stock  loan,  the  perscmal  debt  of  the  wife,  the  amount  should  be  charged 
to  the  community.  14  An.  281. 

APPEAL  from  the  District  Court  of  the  Parish  of  Iberville,  Avery^  J. 
Samuel  Mathews,  for  plain tiflf.     Zenon  Lahauve,  for  defendant  and  appel- 
lant. 

Duffel,  J.  This  is  a  partition  suit,  institated  by  the  plaintiff,  as  forced  heir 
of  her  daaghter,  Loddvka  Langlois,  deceased  wife  of  the  defendant,  against  the 
latter,  who  is  recognized  as  owner,  in  his  own  rights,  of  one-half  of  the  property 
belonging  to  the  community  which  existed  between  him  and  his  deceased  wife, 
and  as  owner,  under  the  will,  of  two  thirds  of  the  estate  of  his  said  deceased 
wife. 

The  defendant  has  appealed  from  the  judgment  of  the  District  Court,  fixing 
the  mode  of  the  partition  and  determining  the  contestations  presented  by  the 
pleadings,  and  the  plaintiff  has  asked  various  amendments. 

Both  parties  assent  to  the  judgment  as  far  as  it  decrees  the  sale  and  fixes  the 
terms  and  conditions  thereof,  and  rest  their  objections  to  certain  moneyed  de- 
Bxaods,  some  of  which  were  admitted  and  others  rejected  by  the  District  Judge. 

The  defendant  admits  in  his  answer,  that  he  administered  the  paraphernal 
property  of  his  wife  during  the  entire  existence  of  the  marriage ;  hence  he  is 
TespoDsible  for  the  amount  of  the  paraphernal  property  alienated  by  her,  and  the 
community  was,  under  the  evidence,  properly  debited  with  such  proceeds  amount- 
ing to  the  sum  of  $19,450  87.  C.  0.  2362,  2367.  Gillett  v.  Deranco  d  aL  6 
An.  590.  Pierre  Breaux,  Administrator  v.  Therence  LeBlanc,  Administrator, 
lately  decided. 

IVe  will  here  remark,  as  the  point  was  made  in  argument,  that  the  defendant 
having  assisted  and  authorized  his  wife  in  various  conveyances  of  landed  property 
and  slaves,  declared  in  the  acts  to  be  her  paraphernal  property,  the  plaintiff  was 
not  required,  as  against  the  defendant,  to  prove  the  verity  of  the  declarations  of 
ownership.    G.  G.  2235.    KiHand  y.  N,  O.  Gas  Co,  1  An.  299. 

We  will  now  examine  certain  claims  set  up  by  the  defendant  against  the  sep- 
arate estate  of  his  deceased  wife. 

Ist.  The  District  Judge  rejected  various  claims,  amounting  in  the  aggr^ate 
to  S410,  which  were  paid  by  the  community,  for  attorney's  fees  and  costs,  all  in- 
eorred  during  the  marriage,  for  the  separate  account  of  the  defendants'  wife. 

This  sum  should  have  been  allowed.     Tucker  v.  Carlin  <t  viife^  14  An.  734. 

2d.  The  District  Judge  allowed  to  the  community,  the  amount  of  a  stock 
loao,  $1950,  paid  to  the  Union  Bank^  of  Louisiana ;  it  being  a  personal  debt  of 
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BARBn        the  defendant's  wife,  but  rejected  the  yearly  interest  paid  on  said  bond,  according 
RoiB.         to  tlie  charter  of  the  bank.    This  item  of  interest  amounting  to  $955  50  was  er- 
roneously disallowed.    Davis  v.  Robertson,  14  An.  281. 

3d.  The  defendant  claimed  $18,000,  for  the  improvements  made  by  the  com- 
munity, on  the  plantation  inventoried  as  the  separate  estate  of  his  w^ife.  This 
property  was  appraised  with  all  the  improvements  at  $25,000 ;  and  the  same  was 
also  appraised,  having  in  view  the  improvements  that  were  on  it  at  the  date  of 
the  marriage,  but  exclusive  of  the  other  improvements,  at  $11,200,  thus  making 
a  difference  in  favor  of  the  community  of  $13,800. 

The  District  Judge  based  his  calculation  on  the  testimony  of  witnesses  who 
valued  the  property,  first  in  a  state  of  nature,  and  next  with  all  the  present  im- 
provements ;  the  Judge  adding  to  the  first  estimate  the  value  of  the  improve- 
ments, at  the  date  of  the  marriage,  say  :  $2602,  thereby  producing  $8598  for  the 
improvements  made  during  the  marriage. 

The  appraisement  contained  in  the  inventory,  and  re-affirmed  by  the  appraisers 
on  the  stand,  conforms  more  with  the  rule  ro-asserted  in  the  case  of  Babin  v. 
Nolan,  6  Rob.  509,  than  the  mode  pursued  by  the  District  Judge ;  yet  we  are 
not  prepared  to  say  that,  in  this  particular  instance,  substantial  justice  was  not 
rendered. 

Some  of  the  reasons  assigned  by  the  appraisers  are  not  satisfactory  to  us  ;  for 
example,  one  of  them,  on  his  cross^xamination,  values  the  land,  in  a  state  of 
nature,  at  $40  per  arpent,  the  very  sum  adopted  by  the  court,  and  yet  his  esti- 
mate, with  the  improvements  extant  on  the  day  of  the  marriage,  and  which  cou- 
sisted  of  7  or  8  arpents  of  cleared  land,  some  old  negro  cabins,  an  old  corn  house, 
and  the  present  dwelling  house,  which  has  since  been  improved,  falls  short,  by 
$1600  of  the  amount  produced,  at  the  rate  of  $10  per  arpent. 

The  defendant's  wife  by  act  dated  December  28th  1846,  sold  to  Charles  Bookih 
the  undivided  half  of  the  plantation  in  question,  together  with  other  property, 
and  acquired  in  return,  from  the  purchaser,  the  undivided  half  of  a  Dumber  of 
slaves  ;  and  the  whole  was  thrown  into  an  ordinary  partnership.  The  wife  there- 
after took  no  concern  whatever  in  the  matter,  and  the  husband  acted  as  absolute 
master  so  far  as  his  wife  was  concerned,  until  the  12th  of  October  1849,  when 
the  partnership  was  dissolved,  and  a  mutual  reconveyance  made  of  the  property 
transferred  by  the  act  of  Dec.  28th  1846. 

The  District  Judge  applying,  as  we  think  erroneously  from  the  facts  disclosed 
by  the  evidence,  the  principle  enunciated  in  the  case  of  Dodd  v.  Oriliion,  14  An. 
68,  deducted  $7862,  the  presumed  value  of  the  improvements  made  during  the 
existence  of  the  partnership  with  Booksh,  and  thus  found  in  favor  of  the  commu- 
nity only  $736. 

This  result  is  not,  as  far  as  our  researches  have  served  us,  sustained  by  the  ev- 
idence. The  testimony  of  the  former  partner,  Booksh,  who  bad  full  means  of 
knowledge,  fixes  the  value  of  all  the  improvements  made  during  their  partnership, 
without  making  any  allowance  for  wear  and  tear,  at  $4425. 

The  evidence  shows  that  the  defendant  made  numerous  buildings,  including  a 
brick  sugar  house,  and  put  in  a  state  of  cultivation,  at  the  lowest  estimate,  68 
arpents  of  land,  none  of  which  are  included  in  the  estimate  of  Booksh,  and  jet 
the  conclusion  of  our  brother  of  the  court  a  quo  makes  an  allowance  of  only 
$736  for  all  these  improvements. 

By  holding  the  parties  strictly  to  their  pleadings,  the  plaintiff  could  not  obtain 
any  deduction  on  the  appraised  value  of  the  improvemeuts  made  during  the  part- 
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Dership  with  Booksh,  for  she  was  a  party  to  the  public  inventory,  and  signed  it        Bakbet 
without  any  protest,  and  in  her  petition  her  complaint  is  only  directed  to  the         Roib; 
amount  of  the  valuation ;  she  asserts  no  separate  right  to  the  improvements,  and 
evidently  concedes  the  interest  of  the  community  in  the  same. 

But  as  the  parties  adduced  on  the  trial,  evidence  pro  and  con.,  we  will,  as  has 
been  repeatedly  sanctioned  by  this  court,  give  full  effect  to  the  evidence  before  us. 

The  defendant's  wife,  by  the  Act  of  October  12th  1849,  acquired  the  undivided 
half  of  Booksh  in  the  improvements  made  during  the  partnership,  for  which, 
under  the  proof,  her  separate  estate  is  entitled  to  a  deduction  of  $2212  50  on  the 
value  of  the  improvements,  $8598,  thus  leaving  8G385  50  to  the  credit  of  the 
community. 

All  the  other  dispositions  of  the  judgment  meet  our  approbation. 

It  is,  for  the  reasons  assigned,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  amended  by  crediting  the  community  :  1st,  with  the  amount 
of  attorneys'  fees  and  costs,  say  four  hundred  and  ten  dollars;  2d,  with  the 
further  sum  of  nine  hundred  and  fifty-five  50-100  dollars,  amount  of  interest  paid 
to  the  Union  Bank ;  and  3d,  with  the  further  sum  of  six  thousand  three  hundred 
and  eighty -five  50-100  dollars,  amount  of  the  improvements  made  on  the  separate 
landed  property  of  Lodoiska  Langhts,  described  in  the  public  inventory  of  her 
estate,  in  lieu  of  the  sum  of  seven  hundred  and  thirty-six  dollars,  allowed  by  the 
District  Judge. 

It  is  further  ordered  and  decreed,  that  the  judgment  of  the  lower  court, 
amended  as  above,  be  affirmed,  the  plaintiff  and  appellee  paying  the  costs  of  the 
appeal. 

YooRHiES,  J.,  absent. 


The  State  v.  Antoine  Benoit.  _1L!211I 

16   978 
A  pardoned  convict  can  testify  in  a  criminal  proeecuUon,  but  one  who  has  served  out  his  time  of  pun-       VJf    783 

ishmcnt  caaoot.    The  endurauce  of  the  penalty  docs  not  remove  tlio  infamy. 

The  dccisioD  in  the  case  of  the  SXaU  v.  Scarah  Connor^  f.  w.  c,  7  An.  379,  overrule^. 

In  civil  matters,  under  article  C.  C.  2260,  those  whom  tbe  law  deems  infkmous  are  not  competent  wit- 
nesses. 

Act  of  1855  permits  convicts  to  testify  for  and  against  each  other  in  lawsuits. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Hunt  J. 
T.  W,  CdlenSy  for  appellant.     T.  /.  Semmes,  for  the  State. 

VooBHiEs,  J.    The  prisoner  was  sentenced  to  death  for  the  crime  of  murder. 

In  order  to  obtain  a  reversal  of  this  judgment,  he  sets  up  as  an  error  of  law 
tbe  mling  of  the  District  Judge,  admitting  as  a  witness  on  behalf  of  the  State, 
one  Sylvester  Beavlieu,  who  had  been  sentenced  to  hard  labor  for  the  crime  of 
hoTB&«tealing,  and  Who,  Riter  having  undergone  bis  punishment,  had  been  di&- 
cfaarged  in  due  course  of  law. 

The  objection  to  the  competency  of  this  witness  was  his  infamy, — ^*  which  ob- 
jection/' says  the  bill  of  exception,  "  was  overruled  by  the  court  on  the  authority 
of  the  decision  of  the  Supreme  Court  in  the  case  of  the  State  v.  Sarah  Connor,** 
7  A.  379.  The  point  decided  on  that  occasion,  was  that  the  competency  of  a 
witness  is  restored  when  he  has  suffered  the  penalty  of  the  crime,  of  which  he  has 
beea  convicted. 
35 


V. 
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Stab  The  defendant's  counsel  contends  that  the  ruling  in  Gordon's  case  is  erroneous, 

and  urges  upon  this  court  to  reyiew  the  question. 

There  is  no  statute  upon  this  subject  matter  in  this  State ;  the  competencj  of 
witnesses,  in  a  criminal  prosecution,  must,  th'^refore,  be  tested  by  the  commoD 
law  as  it  existed  in  the  year  1805,  when  our  Territorial  Legislature  adopted  the 
common  law  rules  of  evidence.    Act  1805,  p.  440,  Sec.  33. 

If  we  refer  to  the  elementary  writers,  we  find  the  rule  to  be  :  that  a  perw>n 
who  has  been  conyicted  of  a  felony  and  sentenced  by  a  final  judgment,  becomes 
incompetent  as  a  witness  by  reason  of  his  infamy  ; — that  the  infamy  results  from 
the  nature  of  the  offence,  and  not  from  the  punishment ; — ^that  the  competency  Is 
restored  by  pardon,  or  by  what  is  in  the  nature  of  a  statute,  pardon,  the  benefit 
of  clergy  ;  and  that,  in  no  case,  the  execution  of  the  sentence  has  that  effect. 
MacNally's  evidence,  p.  206,  218  ; — Bum's  Justice  vol,  1.  p.  543  ;— Greenleafs 
Evidence  vol- 1,  sec.  372,  377,  378  ; — Wharton,  Cr.  L.  sec.  760 ; — Bonvier  verbo 
Infamy ; — Archibald  Cr.  P.  p.  145 ; — Blackstone,  voL  3d,  p.  370,  vol.  iv,  p. 
374, ;— Roscoe  Ev.  p.  122. 

Before  the  abolition  of  the  benefit  of  clergy,  says  Archibold,  '*  an  endurance  of 
the  punishment  upon  the  conviction  of  a  clergyable  felony  had  the  same  e&ct  in 
restoring  competency  as  an  actual  pardon.  6  G.  4,  c.  25,  s.  2.  The  effed  of 
this  statute  qfler  the  abolition  of  the  benefit  of  clergy  Vfos  doubtful^  and  tlierefore  U 
was  enacted  by  stat.  9  Q.  4,  c.  32,  s.  3,  that,  upon  a  conviction  for  any  felony  not 
punishable  with  death,  an  endurance  of  the  punishment  adjudged  for  the  same 
should  have  the  effect  of  a  pardon  under  the  great  seal  as  to  the  felony,"  (p.  146. 
See  also  Roscoe  Cr.  Ev.  p.  124.) 

llie  doubts  entertained,  ("  respecting  the  civil  rights  of  persons  convicted  of 
fdonies,  not  capital,  who  have  undergone  the  punishment  to  whidi  they  have 
been  adjudged,"  had  no  reference  to  what  was  the  law  previously  to  the  year 
1805 ;  but  they  had  arisen  from  statutory  enactments  passed  since  that  period. 
The  9th  statute  of  George  iv,  c.  32,  was  a  consolidation  of  the  various  statutes, 
which  had  been  enacted  on  that  subject ; — Roscoe  p.  124  ; — ^and,  in  Elngland,  is 
an  authoritative  exposition  of  the  common  law,  as  modified  by  those  statutes.  If 
taken  as  an  original  statute,  it  certainly  can  have  no  effect  here;  and  even  if  a 
decUiratory  statute,  it  is  entitled  to  no  authority  in  our  courts  but  its  moral 
weight.  This,  however,  would  leave  the  question  precisely  where  it  was  before ; 
and  we  would  yet  have  to  ascertain,  whether,  previously  to  1805,  the  common 
law  had  been  so  amended  by  Parliament  that  incompetency  by  reason  of  infamy 
was  removed  by  having  undergone  the  punishment.  The  statute  which  made 
this  restoration  of  such  incompetent  witnesses  was  the  6th  Geoi^ge  iv.  c.  2.5. 
This  Act,  which  also  treated  of  other  matters  connected  with  this  subject,  was 
followed  by  the  7th  and  8th  of  George  IV,  c.  28,  and  finally  by  the  9th  of  the 
same  reign,  c.  32,  of  which  special  mention  is  above  made.  To  no  antecedent 
Acts  of  Parliament  are  convicts  indebted  for  a  restoration  of  their  competency 
as  witnesses,  by  reason  of.  their  having  undergone  the  adjudged  punishment 

The  consequence  is  that,  in  this  State,  unpardoned  convicts  cannot  testify  in  a 
criminal  prosecution.  But  *'  it  shall  be  lawful  to  receive  the  testimony  of  con- 
victs for  or  against  each  other  in  any  suit  which  may  occur  in  any  of  the  courts 
of  this  state."  Acts  1855,  p.  208,  s.  3.  And,  in  civil  matters,  under  article  G.  C. 
2260,  those  whom  the  laws  deem  infamous  are  not  competent  witnesses. 

We  conclude  that,  as  it  is  not  the  punishment,  but  the  nature  of  the  crime, 
that  renders  the  convict  infamous,  the  endurance  of  the  penalty  does  not  remove 
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the  infamy  ;  and  that  sach  being  the  common  law  at  the  time  of  its  adoption  by  ^^^ 
oar  territorial  liegislatare,  this  rule  of  evidence  was  engrafted  upon  our  jurispru-  Bs^iuit. 
dence,  and  is  yet  obligatory  upon  our  courts. 

We  consequently  overrule  the  case  of  the  State  v,  Sarah  Gwdon^  [Connor] 
upon  which  ruling  the  District  Judge  admitted  Sylvester  Beaulieu,  f.  m.  c.  as  a 
witness  on  behalf  of  the  prosecution  against  the  accused  Antoine  Benoit,  f.  m.  c 

It  is,  therefore,  ordered  and  decreed,  that  the  verdict  of  the  jury  and  the  judg- 
ment of  the  District  Court  be  reversed  ;  aud  that  this  cause  be  remanded  for  a 
new  trial  in  due  course  of  law. 

Land,  J.,  absent,  concurring. 


Charlks  M.  GiLLis   &  Co.  V.  Nelson  &  Doxalson. 

The  pntcos-vcrlNi]  of  n  survey  ouulo  under  the  order  of  the  Court  is  admissible  in  evidence  as  a  plan 
coonoctcd  with  the  surveyor's  testimony  and  essential  to  its  explanation.  6  N.  S.  339. 

Procrlption  ceases  to  run,  whenever  the  debtor  or  possessor  mokes  acknowledgpientortho  right  of 
the  person  whose  Utlo  they  prescribed.  So  that  where  defendants  aggravated  a  servitude  within 
ten  years,  prescription  was  interrupted,  and  the  plaintifl's  right  acknowledged. 

Hie  verbal  dccIaFaUons  of  a  defendant  may  be  given  in  evidence  even  to  charge  land  with  a  servRnde, 
when  they  tend  to  interrupt  prescription. 

He  to  whom  a  servitodc  is  duo  has  a  right  to  make  all  the  works  necessary  to  use  and  preserve  the 
same.  Such  works  aro  at  his  expense,  and  not  at  the  expense  of  the  owner  of  the  cstitc  which 
owes  the  servitude,  unless  the  tiUo  by  whk!h  it  is  established  shows  the  contrary.    C.  C.  768,  760. 

Ir  the  proprietor  of  two  estates  between  which  there  exists  an  apparent  sign  of  servitude,  sell  one  of 
tliose  estates,  and  if  the  deed  of  sale  be  silent  respecting  the  sorvitude,  the  same  shall  continue  to 
exist  actively  or  passively  in  favor  or  upon  the  estate  which  lias  been  sold.  C.  C.  765,  771. 

Pa-  curiam :  It  does  not  appear  to  ns  that  a  person  not  a  party  to  an  agreement,  nor  rcprcsonttng 
real  property  to  which  it  lias  relation,  can  maintain  an  action  upon  it,  unkss  there  is  an  express 
slipolation  in  bis  favor,  or  one  which  results  by  a  manifest  implication. 

APPEAL  from  the  District  Court  of  the  Parish  of  Lafourche,  Romany  J. 
Bu$ht  Beattie  4t  Attain ,  for  plaintifis.     Clifford  Belcher,  for  defendants  and 
appellants. 

Mbbbick,  C.  J.  "  On  the  29th  day  of  November,  1843,  the  heirs  of  Thomas 
Bibb  were  the  owners  of  two  plantations  fronting  on  the  Bayou  Lafourche,  and 
having  a  depth  of  eighty  arpents.  The  upper  one  of  these  plantations  was  called 
the  Coalon  Place,  and  the  lower  the  Johnson  Place.  The  two  places  were  sepa- 
rated from  one  another  by  the  plantation  of  the  estate  of  Joftn  Mills,  also  fronting 
on  the  Bayou  Lafourche,  and  having  also  a  depth  of  eighty  arpents." 

** Bernard  Morvan  was  then  the  owner  of  a  small  tract  of  land  in  the  rear  of 
these  three  plantations." 

"  To  facilitate  the  draining  of  the  Coulon  plantation,  aud  carry  the  surplus  wa- 
ters of  the  same  into  the  swamp  on  the  rear  of  the  Johnson  Place,  belonging  to 
the  same  owners,  the  heirs  of  Thomas  Bibb,  one  of  the  heirs  purchased  a  narrow 
strip  of  Und  in  the  rear  of  the  Mills  plantation  on  which  to  make  a  ditch  or  canal 
from  the  Coalon  to  the  Johnson  Place." 

*'  As  the  action  in  this  case  is  based  principally  upon  this  act,  we  shall  copy  it 
from  the  record." 

"Know  all  mert  by  these  presents,  that  Bernard  Morvan  and  Marie  Bondreaux, 
wife  of  said  Morvan,  both  of  the  Parish  of  Lafourche  Interior,  for  and  in  consid- 
eration of  the  sum  of  seventy-five  dollars  to  thorn  in  hand  paid,  the  receipt  whcre- 
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GiLUB         of  is  hereby  acknowledged,  have  this  day  bargained,  sold  and  delivered  to  Thomas 
Nb^)        Bibb,  of  the  said  Parish  of  Lafourche  Interior,  a  parcel  or  lot  of  land  situated  in 
said  parish,  included,  bounded  and  surrounded  by  the  following  lines,  via :    Sup- 
posing a  line  drawn  in  a  northerly  direction  on  the  lower  or  eastern  line  of  the 
Coulon  plantations,  situated  in  said  parish,  belonging  to  the  estate  of  Thomas 
Bibb ;  said  line  to  run  on  the  boundary  between  the  plantation  known  as  that  be- 
longing to  the  estate  of  John  Milis  and  the  said  Coulon  plantation,  to  continue  to 
the  end  of  the  double  concession,  or  until  it  strikes  the  plantation  of  Bernard 
Morvan,    From  this  point,  whence  [where]  such  a  line  would  strike  the  plantar 
tion  of  Bernard  Morvan,  commences  the  boundary  and  dimensions  of  the  lot  or 
parcel  of  ground  sold  by  said  Bernard  Morvan  to  Thomas  Bibb,  to  wit :    From 
thence  twenty-five  feet  in  western  direction,  on  the  line  between  the  Coulon  pUm- 
tation  and  the  plantation  of-B.  Morvan;  thence  northerly  twenty-five  feet,  thence 
easterly  tweniy-five  feet,  from  and  parallel  to  the  present  line  between  the  planta- 
tion belonging  to  the  estate  of  John  Mills  and  that  of  B,  Morvan,  to  continue  in 
the  same  direction  twenty-five  feet  beyond  or  to  the  east  of  where  said  line  would 
intersect  a  line  drawn  in  a  northern  direction  on  the  boundary  between  the  John- 
son plantation,  belonging  to  the  estate  of  TTiomas  Bibb,  and  the  plantation  be- 
longing to  the  estate  of  John  Mills  ;  thence  twenty:five  feet  south,  until  it  strikes 
the  boundary  bet\roen  the  Johnson  plantation  and  that  of  B,  Morvan,*' 

"  In  testimony  whereof,  the  parties  have  signed  their  names,  except  the  said 
Morvan  and  wife,  not  knowing  how  to  sign,  made  their  ordinary  mark  in  presence 
of  B.  F,  Cross  and  Henry  E.  Ledet,  witnesses,  this  29th  November,  eighteen  hun- 
dred and  forty-three." 

"  It  is  well  understood,  before  the  agreement  is  signed,  that  the  said  Bibb  obli- 
gate and  bound  himself  to  throw  the  dirt  on  the  north  side  of  the  dight,  [ditch] 
and  also  to  continue  the  said  dight  [ditch]  so  the  water  shall  never  interfere  said 
Bernard" 

"  Signed,  Bernard  Morvan,  his  M  mark. 

Marie  Bondreaux,  her  H  mark. 

Thomas  Bibb. 

"  Witnesses  signed  :  H.  E.  Ledet. 

B.  F.  Cross.  " 

"  It  should  be  observed  here^  that  although  this  land  was  purchased  in  the 
name  of  a  single  one  of  the  heirs  of  Thomas  Bibb,  it  it  is  evident  that  it  was  ac- 
quired for  all  of  the  heirs,  for  the  improvement  of  the  property  owned  by  them 
jointly,  and  they  so  treat  it  in  a  subsequent  act." 

'*  This  agreement,  under  private  signature,  was  duly  proved,  and  recorded  in  the 
conveyance  office  of  the  parish." 

"  On  the  14th  of  February,  1846,  Bibb's  heirs  sold  to  the  defendants,  Nelson  A 
Donndson,  the  Coulon  plantation,  and  in  the  sale  is  contained  this  clause :" 

*<  And  it  is  hereby  agreed  and  understood  by  and  between  the  said  parties,  thai 
the  said  purchasers  shall  have  the  right  and  privilege  of  draining  the  said  planta- 
tion in  the  same  manner  that  it  has  heretofore  been  drained,  and  that  the  leadii^ 
canal  or  ditch  on  said  plantation  is  to  discharge  into  a  swamp  on  the  Johnson 
plantation,  owned  by  the  said  vendors." 

"  The  leading  canal  or  ditch  here  mentioned  is  that  which  had  been  cut  on  the 
land  acquired  of  Morvan,  and  which,  after  reaching  the  Johnson  Place,  is  contin- 
ued for  some  distance  on  that  place." 
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"  Subeeqaently,  the  Mills  plantation  was  acquired  by  Nelson  A  Donnelson,  and        <3>ujb 
the  Johnson  Place  was  sold  by  the  heirs  of  Bibb  to  Egana  J*  Num. 

"  On  the  sixth  of  July,  1857,  Morvan  sold  his  land  to  H.  E.  Ledet  <&  Bros.;  and 
on  the  same  day  Ledet  dt  Bros,  conveyed  it  by  act  of  exchange  to  C.  M,  GiUis 
<ft  Cor 

C.  M.  GiUis  dt  Co.  are  subrogated  to  the  rights  of  Morvan* 
In  1853  Egana  ^Mifchell,  then  owning  the  Johnson  plantation,  made  an  agree- 
ment with  the  defendants,  by  which  the  former  were  to  be  permitted  to  close  a 
small  bayou  running  transversely  across  the  Mills  tract  and  the  rear  corner  of  the 
Johnson  plantation,  and  terminating  in  a  swamp  where  it  is  contended  the  rear 
ditch  of  defendants  ought  to  terminate.    In  the  instrument  authenticating  the 
contract,  Egana  <ft  MUcheU  agreed  to  open  a  ditch  on  the  line  between  them  and 
defendants  from  this  bayou,  "  running  north  to  the  main  canal  of  the  said  Ndson 
<&i>orm€Zson,  and  on  the  line  between  the  parties.    Said  canal  or  ditch  to  be 
made  of  sufficient  width  to  carry  off  the  water  which  has  been  heretofore  carried 
off  by  said  bayou,  and  which  has  drained  that  part  of  the  plantation  known  as  the 
Fields  plantation.    Said  canal  to  be  at  least  fifteen  feet  wide  and  as  deep  as  the 
main  canal  of  the  said  Ndson  dt  Donndson  where  it  intersects  or  runs  into  said 
canal.    They  also  agree  that  the  said  Ndson  dt  Donnelson  may  enlarge  or  widen 
their  canal  as  wide  as  they  may  think  necessary  to  carry  off  the  water,  say  about 
fifteen  feet  on  their  side  of  said  canal,  and  that  they  may  extend  said  canal  into 
the  swamp  as  far  as  they  think  necessary,  so  as  not  to  run  south  of  their  eighty 
arpent  line.'*    The  course  of  the  Bayou  Lafourche  at  this  point  is  east.    Hence, 
the  rear  of  the  plantations  is  on  the  north. 
The  action  is  set  forth  in  the  plainti^'  petition  as  follows : 
"  That  Ndson  &  Donnelson^  exercising  possession  and  ownership  of  the  lot  of 
land  sold  by  Morvan  to  Bibbj  open  and  now  use  on  the  said  twenty-five  feet  of 
land,  a  large  ditch  to  which  they  have  not  given  a  sufficient  outlet,  and  to  the 
north  of  which  they  have  not  thrown  up  a  sufficient  embankment,  by  means  of 
which  ditch  the  said  Nelson  &  Donndson  accumulate  all  the  surplus  waters  from 
th^  Goalon  and  Field  plantation,  both  of  which  plantations  are  now  in  the  pos- 
session of,  and  belong  to,  Ndson  dt  Donnelson,  and  thereby  overflow  and  inundate 
the  greater  portion  of  the  Morvan  land  belonging  to  petitioners,  contrary  to,  and 
in  violation  of,  the  express  covenant  of  the  said  Bibb  with  the  said  Morvan,  and 
contrary  to  law ;  which  waters  thence  overflow  .and  inundate  the  crop  plantation 
of  petitioners,  contrary  to,  and  in  violation  of,  the  legal  rights  of  petitioners." 

**  Plain tifi&'  damages  are  laid  at  five  thousand  dollars,  and  they  also  pray. for  a 
specific  performance  of  the  covenants  in  the  agreement  between  Bibb  and  Morvan, 
alleging  that  Ndson  dt  Donndson  had  assumed  all  of  ^266'^  obligations  by  the 
purchase  of  the  land.'' 

'*  The  defendants,  after  a  general  denial,  aver  that  they  bought  by  public  act 
of  the  heirs  of  Thomas  Bibb,  deceased,  the  Coulon  plantation,  with  its  rights,  &c., 
and  expreasly  with  the  right  of  draining  the  same  in  the  same  manner  that  it  had 
hitherto  been  drained ;  and  that  the  leading  canal  or  ditch  was  to  discharge  into 
a  swamp  00  the  Johnson  place,  then  owned  by  the  said  vendors :  and  further,  that 
the  obligation  to  continue  the  ditch  declared  the  act  under  private  signature  is 
altogether  i>er6onal  to  the  parties  thereto,  and  that  defendants  are  not  bound  by  it." 
"  They  farther  allege  that  said  Morvan  actually  continued  said  ditch  as  far  as 
necessary,  and  to  the  entire  satisfaction  of  said  Morvan,  and  up  to  the  time  of  the 
present  suit  no  complaint  was  ever  made  in  respect  to  the  said  ditch." 
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GiLLB  "  They  farther  allege,  that  they  have  always  drained  their  said  plantation  in  the 

Nkuon.  same  way  and  manner  that  it  was  drained  previous  to  their  said  purchase ;  and 
their  said  vendors  are  bound  to  warrant  and  defend  them  in  their  title  so  to  drain 
•  their  said  plantation,  and  to  indemnify  them  against  the  consequenoed  of  this  suit. 
And  moreover,  they  aver  that  by  the  said  act  of  purchase  a  servitude  was  estab- 
lished in  favor  of  the  said  Coulon  plantation  on  the  Johnson  plantation,  then 
owned  by  the  said  vendors  and  now  by  John  Y.  de  Egana^  who  has  succeoded  by 
reason  of  the  law  to  all  the  obligations  of  the  said  vendors,  but  who  enclosed  the 
said  swamp,  or  a  part  thereof,  with  a  levee,  and  impeded  the  discharge'  of  waters 
into  the  said  swamp,  to  which  fact,  and  to  no  fault  of  defendants,  the  overflowing 
of  defendants'  lands,  if  such  ever  occurred,  which  they  deny,  is  imputed." 

"  The  defendants  citeil  the  vendors,  the  heirs  of  Thomas  Bibbj  deceased,  to  war- 
rant and  defend  them  in  this  suit.  They  likiBwise  brought  Egana  into  the  suit, 
but  considering  that  the  plaintiff  was  bound  to  bring  his  suit  against  the  proper 
parties,  dismissed  their  proceedings  as  to  him." 

"  The  heirs  of  Thomas  Bibb  excepted  to  the  call  in  warranty,  but  the  exception 
was  overrule^." 

"  The  cause  was  fried  by  the  Judge,  who  gave  judgment  in  favor  of  the  plain- 
tiffs and  against  the  defendants,  condemning  the  latter  to  continue  the  ditch  as 
more  particularly  set  forth  in  the  judgment.  The  Court  likewise  gave  judgment 
against  the  defendants  and  in  favor  of  their  vendors  called  in  warranty,  on  the 
ground,  as  stated  in  the  opinion  of  the  Court,  that  '  the  defendants,  at  the  time 
of  sale  having  full  knowledge  of  the  existence  of  said  servitude,  which,  besides,  is 
a  continuous  and  apparent  one,  are  entitled  to  and  allowed  no  judgment  in  war- 
ranty against  their  vendors.' 

"  After  an  ineffectual  motion  for  a  new  trial,  the  defendants  have  appealed,  both 
as  against  the  plaintiff  and  as  against  their  vendors  called  in  warranty." 

Before  proceeding  to  the  merits  of  the  case,  we  will  consider  the  bills  of  excep- 
tion presented  by  the  defendants. 

The  first  is  to  the  introduction  in  evidence  of  the  proces- verbal  of  the  survey 
made  under  the  order  of  the  Court,  for  want  of  the  requisite  witnesses  and  for 
want  of  notice  to  the  curator  ad  hoc.  The  Court  did  not  err.  The  testimony  of 
the  surveyor  was  taken  on  the  trial,  and  the  survey  was  received  as  a  plan  con- 
nected with  his  testimony,  and  essential  to  its  explanation,  and  therefore  admissi- 
ble.   Milligan  v.  Hargrove,  6  N.  8.  339. 

There  is  a  bill  of  exception  taken  by  defendants  to  the  testimony  of  ^.  E.  Ledd 
proving  certain  verbal  declarations  of  Nelsovj  one  of  the  defendants,  as  to  the 
ditch  or  canal  draining  the  plantation  of  Nehon  dt  Donnehton,  and  as  to  a  certain 
offer  to  extend  the  same,  on  the  ground  that  parol  proof  is  insufficient  and  inad- 
missible to  charge  lands  with  a  servitude.  The  testimony  was  admitted  to  explain 
an  assumed  latent  ambiguity  in  relation  to  the  act  under  private  signature ;  and 
as  a  recognition  of  the  existence  and  extent  of  the  servitude  therein  stipulated ; 
the  interruption  of  prescription,  and  the  construction  and  understanding  of  the 
parties  themselves. 

The  testimony  was  admissible  to  show  an  interraption  of  prescription ;  and  as 
the  Judge  confined  its  effect  to  that  purpose  in  making  up  the  judgment,  it  will 
be  unnecessary  to  consider  whether  it  was  or  was  not  admissible  on  the  other 
grounds. 

The  third  bill  of  exception  was  as  to  the  introduction  in  evidence  of  the  act  be- 
tween Morvan  and  wife  and  Bibb,  on  the  ground  that  it  was  personal  to  the  for- 
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mcr,  and  that  no  otliorj^ person  could  avail  himself  of  its  stipulations,  and  that  it         gulb 
was  not  binding  on  the  defendants,  not  having  been  assumed  by  them  expressly  or         Nklbor. 
publicly. 

The  act  is  pleaded  in  the  plaintiffs'  petition,  end  the  objection  is  to  the  effect  of 
the  instrument,  which  can  be  best  considered  with  the  merits.  Its  introduction 
in  evidence  did  not  prejudice  the  defendants,  because  it  was  still  open  to  all  ob- 
jections, except  as  to  its  execution,  and  the  defendants  were  at  liberty  to  urge  the 
same  on  the  trial. 

On  the  merits,  the  first  questions  seem  to  arise  upon  the  construction  to  be 
given  to  the  Morvan  deed. 

Its  contemplation,  reference  being  had  to  the  situation  of  the  lands,  brings  us 
to  these  conclusions,  viz : 

First :  It  was  a  sale  from  Morvan  to  Bibb^  of  a  narrow  piece  of  land  for  the 
purpose  of  allowing  the  latter  to  excavate  a  ditch  therein,  and  throw  the  embank- 
ment on  the  north  side  of  such  ditch. 

Secondly :  It  createdjin  favor  of  the  residue  of  the  Morvan  tract  a  real  servi- 
tude upon  both  the  Coulon  and  Johnson  plantations,  which  they  were  bound  to 
suffer  and  maintain  in  favor  of  said  tract.  The  land  sold  and  the  possessors 
thereof  being  bound  to  keep  the  levee  on  the  north  side  of  the  ditch  sufficiently 
high  to  protect  the  residue  of  the  tract,  and  the  Johnson  place  being  bound  espe^ 
cially  to  continue  the  ditch  so  far  as  might  be  needed  to  convey  off  the  water,  as 
the  drain  was  upon  the  latter  tract  of  land,  the  contract  does  not  appear  to  us 
to  be  personal,  for  its  object  could  only  be  for  the  advantage  of  the  respective 
tracts  of  land.  The  contract,  then,  was  a  real  contract,  and  bound  the  Bibb 
lands  in  favor  of  the  Morvan  tract,  into  whose  hands  soever  they  might  pass. 
When  Bibb*s  heirs  sold  the  Coulon  tract  to  Nelson  &  Donnehon,  they  expressly 
established  another  servitude  upon  the  Johnson  plantation  (now  owned  by  Egana) 
in  favor  of  the  Coulon  plantation,  binding  the  one  to  submit  in  the  form  pre- 
scribed, to'thc  drainage  of  the  other ;  but  here  the  works  necessary  to  such  drain- 
age (if  undertaken)  were  at  the  charge  of  the  defendants'  plantation. 

If  the  servitude  had  been  permitted  to  remain  as  at  first  established,  we  think 
it  is  clear  that  the  proprietors  of  the  Morvan  tract  could  have  enforced  it  against 
the  narrow  tract  of  land  sold  and  held  by  defendants,  and  the  Johnson  plantation 
in  the  hands  of  Egana,  or  so  much  thereof  at  least  as  is  affected  by  the  servitude. 
It  now  remains  to  be  seen  what  effect  the  subsequent  agreement  in  1853  be- 
tween Nelson  <fi  Donndson  and  Mitdiell  and  Egana  will  have  upon  the  contro- 
versy. 

It  has  already  been  seen  that  the  small  bayou  having  its  rise  on  the  Mills  tract 
and  runniDg  transversely  across  the  Johnson  plantation,  terminated  at  nearly  the 
same  point  where  the  main  ditch  of  the  defendants  terminates.  But  the  proof 
shows,  which  is  corroborated  by  the  plan,  that  the  side  canal  on  the  Mills  tract, 
excavated  by  Jditcfieli  and  Egana,  at  nearly  right  angles  with  the  rear  canal  of 
Ndion  A  Donndson,  precipitates  more  water  upon  the  Morvan  tract  than  would 
have  been  the  case  if  the  sapae  had  been  permitted  to  flow  into  the  swamp  by  its 
natural  coarse,  the  bayou.  The  servitude  has  thus  been  aggravated  by  the  own- 
ers of  the  Egana  plantation,  with  the  consent  of  the  defendants. 

Are  there  any  covenants,  then,  in  the  agreements  between  the  other  parties, 
which  may  be  viewed  as  stipulations  between  the  plaintifis  or  their  land,  and  wilt 
thus  maintain  the  action  in  its  present  form  without  making  Egana  a  party  ?  We 
cannot  so  construe  the  sale  by  BiWs  heirs  to  defendants,  nor  their  agreement  with 
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Mitchell  and  Egana  in  1853.  It  does  not  appear  to  us  that  a  person  not  a  party 
to  an  agreement,  nor  representing  real  property  to  which  it  has  relation,  can  main- 
tain an  action  upon  it  unless  there  is  an  express  stipulation  in  his  favor,  or  one 
which  results  by  a  manifest  implication. 

The  plaintiffs  pray,  among  other  things,  that  the  defendants  be  decreed  to  open 
the  ditch  upon  Egana's  land  ;  and  it  is  so  decreed  by  the  Court  But  it  is  nei- 
ther the  defendants  nor  Egana  who  owe  the  servitude ;  it  is  the  land ;  and 
they  may  relieve  themselves  by  surrendering  the  same  to  the  plaintififs.  HeocSf 
as  between  the  plaintiffs  and  the  defendants  upon  the  rights  reserved  by  the  Mo^ 
van  deed,  the  latter  cannot  be  condemned  to  enter  upon  Egana*s  land  and  perform 
works  there  for  the  maintenance  of  the  servitude  and  the  benefit  of  the  owners  of 
the  Morvan  tract.  See  769, 675  and  771,  C.  C. ;  Pardessus,  No.  69  ;  2  Marcade, 
Art  699,  pp.  625-628 ;  3  Toul.  No.  680  ;  Landry  v.  Mitchell,  3  An.  13. 

The  defendants  also  rely  on  the  plea  of  prescription  of  ten  years.  If  it  should 
b  e  held  that  obstructions  to  natural  drains  may  be  I^alized  by  the  pn^criptions 
of  ten  or  thirty  years  under  articles  761,  3470,  C.  C,  it  will  not  avail  the  defend- 
ants because,  within  ten  years,  they  have  aggravated  the  servitude  by  their  agree- 
ment with  Egana  and  Mitckell,  which  has  resulted  in  the  obstruction  of  the  small 
bayou  which  carried  off,  at  some  distance,  a  portion  of  the  water  now  precipitated 
on  the  borders  of  the  Morvan  tract,  and  because  Nelson  has,  within  the  same  pe- 
riod, acknowledged  JJf  organ's  right,  now  held  by  plaintiflfe.  C.  C.  3486.  The 
proof  does  not  make  out  a  case  in  favor  of  defendants  against  warrantors. 

These  views  make  it  proper  that  the  case  should  be  remanded,  in  order  that 
na  should  be  made  a  party,  as  it  is  evident  that  complete  relief  cannot  be 
gi^n^i  plaintiff  in  his  absence  from  the  suit 

It^is,lherefore,  ordered,  adjudged  and  decreed  by  the  Court,  that  the  judgment 

of- £li^  lop^cr  Court  be  avoided  and  reversed,  and  that  this  case  be  remanded  to 

t1||l  low  Court,  with  leave  to  the  plaintiffs  to  amend  and  make  further  parties, 

[im  sudb  condition  as  to  the  costs  as  may  be  equitable  and  just    And  it  is  further 

or^pCd,  that  the  plaintiffs  pay  the  costs  of  the  appeal. 

y/'VooRHiE8,  J.,  absent.  .y 
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J.  C-  &  Ada  Barglli  v.  A.  I)eijv.ssus  ct  als. 

Tlic  ihing  claimed  pb  tbo  property  or  the  clnimant  cannot  be  aliciutod,  pending  the  actioo,  so  as  to 
prejudice  his  right.  If  Judgment  be  rendered  Tor  him  the  sale  is  considered  as  a  sale  oT  another^ 
property,  and  docs  not  prevent  him  from  being  pat  in  possession  by  virtue  of  such  Jadgmout.  C  C 
2428  ;  9  An.  257  ;  13  L.  260. 

The  services  and  incorporeal  rights  that  the  third  possessor  holds  on  the  property  before  its  poese»- 
sion,  are  renewed  after  its  relinquishment  or  after  the  sale  in  execution  made  upon  him.  His  ovm 
creditors,  after  those  who  held  their  titles  under  the  preceding  proprietors,  exercise  their  rights  of 
mortgage  in  their  order,  on  the  property  relinquished  or  sold  at  auction.    G.  G.  8372. 

A  party  who  institutes  the  hypothecary  action,  cannot  interfere  with  Uie  right  of  the  defendant,  as 
owner,  to  alienate  the  property  daring  the  pendency  of  suit. 

To  have  efTbct  against  third  persons,  mortgages  must  be  re-inscribed  after  the  lapse  of  ten  years,  noi- 
withstanding  the  pendency  of  suit. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Priuy  J. 
Af.  M.  Cohen  and  Bradford  d  Finney^  foi"  plaintiiis.  H.  H,  Taylor j  for  de* 
fondants  and  appellants. 

VooRHiEs,  J.    The  plaintiffs  are  third  possessors  of  property,  upon  which  the 
defendant  seeks  to  enforce  a  judgment  against  his  debtor,  /.  A.  Pdlerin, 
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This  property,  which  had  been  parchased  in  Pellerin's  name  from  P.  Soule  and  Barbiu 
/.  Dminguez,  in  the  months  of  Jnly  and  November,  1841,  consisted  of  real  es- 
tate sitaated  in  the  city  of  New  Orleans,  and  used  as  a  cotton  press  factory.  The 
purchase,  although  made  only  in  PeUerin's  name,  was  intended,  by  verbal  uuder- 
staoding  to  that  effect,  to  inare  to  the  joint  benefit  of  Ddassus  also.  A  verbal 
contract  of  partnership  was  entered  into  between  these  parties ;  and,  subsequently 
by  another  verbal  agreement,  they  stipulated  that  the  whole  property  would  re- 
main to  Pellerin,  and  that  he  should  allow  to  Ddassus  his  disbursements  for  the 
purchase,  and  render  an  account  of  the  partnership. 

Id  the  meantime  Pellerin  executed  a  mortgage  on  this  property  in  favor  of  Bar 
rellij  who  afterwards  foreclosed  the  same,  and  became  the  purchaser  at  Sheriff's 
sale.  Some  time  elapsed,  and  Ddassus,  who,  previously  to  the  giving  of  BarellPs 
mortgage,  had  sued  Pellerin  for  a  settlement  of  partnership,  and  subsequently  ob- 
tained a  judgment  against  him  with  privilege  on  this  property,  proceeded  to  levy 
upon  it  in  the  hands  of  BarelWs  heirs. 

Hence  the  present  suit,  in  the  nature  of  an  injunction  and  third  opposition. 
The  heirs  deny  the  existence  of  tlie  mortgage  or  privilege  claimed  by  Ddassus, 
and  contend  that  their  ancestor,  a  third  person,  purchased  the  property  free  from 
incumbrances. 

The  first  question  is,  whether  the  pendency  of  the  suit  in  the  Circuit  Court  of 
the  United  States  operated  as  a  constructive  notice  to  Barelli,  at  the  time  he  ob- 
tained his  mortgage  from  Pdkrin. 

"  The  thing  claimed  as  the  property  of  the  claimant,"  says  the  Civil  Code, 
"  cannot  be  alienated,  pending  the  action,  so  as  to  prejudice  his  right.    If  judg 
ment  be  rendered  for  him,  the  sale  is  considered  as  the  sale  of  another's  property, 
and  does  not  prevent  him  from  being  put  in  possession  by  virtue  of  such  judg^ 
ment"    Art.  2428.     •  /      / 

A  rigid  interpretation  of  the  above  article  would  perhaps  limit  its  ap))licati0a 
to  a  party  instituting  the  petitory  action  ;  but  such  is  not  the  true  inte^  atf# 
spirit  Its  provisions  extend  also  to  cases  of  the  institution  of  all  real  actions; 
whether  possessory  or  hypothecary.  So  it  has  been  ruled  in  the  case  of  Cautereau 
V.  Lacaze,  9  A.  R.  257,  in  which  the  Court  said  :  "  The  title,  under  which  trtj 
claims,  was  acquired  pending  defendant's  action  against  his  vendor  to  subject  the 
property  to  his  claim.  Under  these  circumstances  an  alienation  cannot  be  made 
to  the  prejudice  of  the  plaintiff's  right  C.  C.  2428  ;  Long  v.  French,  13  La.  260." 
Nor  can  the  application  of  article  2428  be  limited  to  the  action  of  State  Courts : 
a  suit  pending  in  the  Federal  Court,  holding  session  in  the  State  of  Louisiana, 
comes  within  its  operation.  The  law  has  made  no  distinction ;  nor  is  there  any 
reason  why  our  Courts  should  discriminate. 

The  decisions  relied  upon  by  the  defendant's  counsel  are  not  in  point ;  for  they 
relate  to  suits  pending  in  the  Courts  of  sister  States,  or  to  Federal  Courts  held 
beyond  the  limits  of  our  own  State. 

The  suit  brought  by  Ddassus  against  Pellerin  had  for  its  object  the  settlement 
of  their  partnership  concerns.  The  bill  in  equity  set  forth  the  facts  of  the  verbal 
agreements  as  to  the  joint  purchase  of  property  in  the  name  of  Pellerin ,  as  to  the 
transfer  of  the  former's  rights  of  ownership  to  an  undivided  half  to  the  latter,  and 
to  the  formation  and  dissolution  of  the  partnership.  The  bill  concluded,  in  the 
alternative,  that  the  petitioner  be  decreed  to  be  a  joint  owner  of  the  property  in 
question,  or  that  there  be  judgment  in  favor  of  Delassus  for  the  whole  amount 
coming  to  him,  including  the  disbursements  made  for  the  purchase  money. 
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The  answer  of  Pellerin  to  interrogatories  on  facts  and  articles,  admitted  the 
trath  of  the  allegations  in  the  bill  as  to  the  verbal  agreements  concerning  the  par- 
chase  and  partnership ;  and  judgment  was  rendered  in  the  Circuit  Coart  as  fol- 
lows, to  wit :  "  That  the  plaintiffi  have  established  their  claim  against  the  de- 
fendant for  twenty-two  thousand  seven  hundred  and  eighty-nine  dollars  and  twen- 
ty-nine cents  ($22,789  29),  with  interest  thereon  at  the  rate  of  five  per  cent  per 
annum  from  the  ninth  of  July,  1842,  until  paid ;  and  that  the  said  debt  stand  as 
a  privilege  upon  the  land  described  in  the  bill,  and  proved  as  the  hind  sold  by  P. 
Sovle  to  L,  A,  Pellerin,  by  authentic  act  bearing  date  9th  July,  1841,  before  Fe- 
lix Grima,  notary  public ;  and  that  parcel  of  land  purchased  in  the  name  of  said 
Pellerin  by  an  act  passed  before  Octave  de  Armas,  notary  public  of  New  Orleans, 
on  the  9th  day  of  November  A.  D.  1841,  by  Jose  Dominguez,  and  that  the  ssud 
land  be  sold  to  satisfy  the  same,  and,  in  case  that  the  same  be  insufficient  to  pay 
the  debt  and  costs,  that  said  plaintiffs  have  execution  for  the  remainder." 

This  judgment  recognizes  the  privil^e  of  Delasms,  as  a  creditor  of  Pellerin. 
The  validity  or  existence  of  this  privileged  claim  cannot  be  questioned  by  the 
plaintiff,  for  the  reason  that  this  matter  is  final  under  the  terms  of  the  article  of 
the  Code  (C.  C.  2428).  The  object  of  the  law  would  be  defeated  if  he,  who  par- 
chased  during  pendency  of  suit,  were  at  liberty  to  open  again  the  whole  litigation, 
by  merely  shifting  the  oiius  probandi.  The  law  intends  that  the  creditor  shall  not 
thereby  suffer  any  delay ;  its  effect  is  to  prevent  the  creditor  from  being,  io  that 
respect,  at  the  mercy  of  the  debtor,  who  might  be  tempted  to  do  away  with  the 
property  in  view  of  defeating  the  former's  recourse. 

The  plaintifi&  cannot  prevent  the  seizure  and  sale  of  the  property,  which  they 
now  hold  as  third  possessors ;  but  they  are  entitled  to  recover  out  of  the  proceeds 
the  amount  which  they  had  to  pay  of  mortgages  superior  in  rank  and  date  to  that 
of  -the  defendant  in  injunction.  C.  C.  3372.  All  incumbrances  created  subse- 
quently to  the  institution  of  the  suit  of  Delassus  v.  Barelli,  in  the  United  States 
Circuit  Court,  do  not  fall  within  this  ruling,  excepting,  however,  those  created  by 
law,  such  as  taxes,  &c. 

The  plaintiffs  paid  the  sum  of  83,600,  besides  interest,  the  amount  of  a  conven- 
tional mortgage  given  by  Pellerin  to  S,  M.  Westmore  on  the  4th  day  of  Septem- 
ber, 1846.  This  mortgage  had  not  become  extinguished  by  novation,  as  contended 
for  by  the  defendant.  In  the  act,  by  which  an  extension  of  time  was  granted  to 
Pellerin,  upon  his  furnishing  another  note,  it  was  expressly  stipulated  that  the 
creditor  would  keep  the  former  note,  and  that  novation  would  not  take  place. 

In  decreeing  this  amount  to  the  plaintiffs  in  injunction,  we  must  not  be  under- 
stood as  precluding  them  from  asserting  any  other  rights  which  they  may  have 
against  the  property  in  controversy,  by  reason  of  having  real  chai^ges  thereon. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  avoided  and  reversed ;  that  the  injunction  sued  out  in  this  cause  be  dissolved ; 
that  the  Sheriff  proceed  to  sell  according  to  law  the  property  described  in  the 
proceedings,  for  the  purpose  of  satisfying  the  privilege  of  the  defendant  in  iigune- 
tipn,  after  previously  paying  out  of  the  proceeds  of  said  sale  to  the  plaintiff,  Ba- 
relli,  the  sum  of  three  thousand  six  hundred  dollars,  besides  interest  and  costs,  be- 
ing the  amount  of  Westmore's  mortgage ;  and  that  the  plaintiffs'  rights  be  re- 
served as  above  set  forth. 

It  is  further  ordered,  that  the  plaintiff  pay  the  costs  of  appeal. 

Land,  J.,  absent,  concurring. 
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Same  Case. — On  a  Rb-hearixo. 

VooRHiEs,  J.  UpoD  a  carefal  review  of  article  2428  of  the  Civil  Code,  we 
have  coitle  to  the  coDcInsion  that  the  doctrine  of  our  former  opinion  is  too  broadly 
laid  down. 

By  the  alienation,  of  which  mention  is  there  made,  mast  be  understood  a  sale, 
donation  or  exchange.  This  article  is  borrowed  from  the  13th  law  of  title  7th  of 
3d  Partida,  which  is  explicit  upon  this  subject.  With  regard  to  incumbrances, 
SQch  as  mortgages,  which  the  defendant  may  create  during  the  pendency  of  the 
litigation,  it  is  evident  that  they  must,  apart  from  the  provisions  of  the  article, 
fall  with  a  decision  adverse  to  the  defendant's  title.  And,  indeed,  the  same  may 
be  predicated  of  the  alienation  of  the  property  under  the  same  circumstances.  The 
reason  is  the  same :  in  one  case  the  party  sells,  and  in  the  other  mortgages  the 
property  of  another  person.     C.  C.  2427, 3267. 

Article  2428  is  the  corrolary  of  article  2427,  which  declares  that  the  sale  of  a 
thing  belonging  to  another  person  is  null ;  and  when,  pending  the  litigation,  the 
defendant  alienates  the  property  in  rcvendication,  the  former  article  considering  it 
"  as  a  sale  of  another's  property,"  goes  on  to  give  to  the  plaintiff,  whose  title  is 
recognized,  the  right  to  be  put  in  possession,  notwithstanding  the  alienation. 

The  law  considers  such  a  transfer  as  a  fraud  upon  the  owner  on  the  part  of  the 
transferror,  if  not  of  the  transferee. 

The  sum  and  substance  of  article  2428  is  that  the  owner  of  property,  who  has 
saed  in  revendication,  is  entitled,  upon  rendition  of  judgment  in  his  favor,  to  be 
put  in  possession  by  virtue  of  snch  judgment,  even  if  the  defendant  has  alienated 
the  property  daring  the  pendency  of  the  action. 

But  a  party  who  institutes  the  hypothecary  action,  cannot  interfere  with  the 
right  of  the  defendant,  as  owner,  to  alienate  the  property  during  the  pendency  of 
suit, — for  two  reasons  :  first,  because,  in  the  words  of  the  article,  this  is  not  the 
sale  of  another's  property;  and  secondly,  because  the  plaintiff,  however  successful, 
is  not  entitled  to  the  possession  of  the  property. 

With  regard  to  the  rights  of  mortgagees,  this  matter  is  susceptible  of  further 
illustration.  To  have  effect  against  third  persons,  mortgages  must  be  reinscribed 
after  the  lapse  of  ten  years,  notwithstanding  the  pendency  of  suit. 

In  the  case  of  McElrath  v.  Dupuy,  2  An.  523,  a  case  where  the  point  was 
made,  that  pending  the  litigation,  the  object  of  which  was  to  enforce  the  mortgage, 
DO  prescription  ran  between  the  parties,  this  Court  said,  quoting  the  case  of  Shep- 
herd V.  The  Cotton  Press,  2  An.  100,  **  We  there  held  with  regard  to  inscribed 
mortgages,  that  the  delay  of  ten  years  is  in  all  cases  fatal ;  and  if  it  be  permitted 
to  expire  without  a  reioscription,  the  mortgage  loses  rank,  and  that  a  litigation 
between  the  mortgage  creditors  does  not  dispense  with  reinscription."  The  same 
doctrine  was  held  in  the  case  of  Hyde  v.  Bennett,  2  An.  800.  In  the  case  of 
Young  V.  City  Bank,  9  An.  194,  the  Court  said :  "  Under  this  article  (3333),  it 
has  been  held  that  the  reinscrlptiou  as  prescribed,  is  indispensable  to  the  enforce- 
ment of  the  mortgage  against  third  persons,  and  that  the  institution  of  a  suit  on 
the  mortgage,  or  a  litigation  in  respect  to  it,  does  not  dispense  with  it." 

If  a  reinscription  of  the  mortgage  within  the  ten  years  is  necessary  in  order  to 
maintain  its  force  against  an  innocent  purchaser,  a  fortiori,  is  it  essential  that  It 
should  be  recorded  in  the  first  instance  in  order  to  produce  effect  figalnst  a  third 
party  without  actual  notice. 
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The  case  of  Cantereau  v.  Lecaze,  9  An.  257,  cited  by  defendant,  is  not  in  con- 
flict with  the  previous  decisions  cited,  for  the  demand  which  operated  as  construc- 
tive notice  in  that  case,  was  the  revocatory  action.  And  so  also  it  was  held  in 
Gillespie  v.  Cammack,  3  An.  252  ;  Gales  v.  Christy,  4  An.  295. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  Court,  that  the  jjid^ment 
heretofore  pronounced  by  us  be  set  aside  and  avoided ;  and  it  is  now  ordered,  ad- 
judged and  decreed,  that  the  judgment  of  the  lower  Court  be  affirmed,  with  coats. 
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James  McCloskky  v.  The  Centrai,  Bank  of  Alabama. 

Where  the  entire  Airoiture  of  a  dwelling  was  sold  but  not  delivered,  and  the  key  of  the  bulUling  t,-uf 
not  given  up  to  the  vendee,  or  any  equivalent  act  done— IfeW ;  TTiat  there  waa  no  consMructlve 
delivery,  although  the  policy  of  insurance  on  the  furniture  was  transferred. 

The  consent  to  transfer  vesta  the  property  In  the  obligee;  yet  this  effect  is  strictly  contoed  to  the 
parties  until  actual  delivery  of  the  object.  If  the  vendor,  being  In  possession,  should  by  a  socond 
contract  transfer  the  property  to  another  person  who  gets  the  possession  before  the  first  oblig<« 
(purchaser),  the  last  transferee  is  considered  as  the  proprietor,  provided  the  contract  be  made  on 
his  part  bona  fide  and  without  notice  of  the  former  contract.  In  like  manner  if  personal  property 
be  transferred  by  contract,  but  not  delivered,  It  is  liable  in  the  hands  of  the  obligor  (vendor)  lo 
seizure  and  attachment  in  behalf  of  his  creditors.    C.  C.  1914, 1915, 1916, 1917 . 

Sales  or  charges  of  personal  property  are  void  against  bona  fide  purchasers  and  creditors,  anlcra  posses- 
sion Is  given  before  such  bona  fide  purchaser  or  creditor  acquire  his  right  to  {Xisspssion.  What  is 
deUvery  of  possession  depends  on  the  nature  of  the  property  ;  it  may  be  constructive  or  actual ; 
the  delivery  of  the  key  of  the  store  in  which  it  is  contained  ;  or  an  order  accepted  by  the  person  in 
whose  custody  it  is  held,  if  at  the  order  of  the  vendor,  is  good  evidence  of  delivery.    C.  C.  224*. 

The  tradition  or  delivery  is  the  transferring  of  the  thing  sold  into  the  power  and  posscssioci  of  the 
buyer,  the  tradition  or  delivery  of  movable  effects  takes  place  either  by  the  real  inulitlon  or  by 
the  delivery  of  the  keys  of  the  building  in  which  they  are  kept,  or  oven  by  bare  consent  of  the 
parties  if  the  things  cannot  bo  transported  at  the  time  of  sale,  or  if  the  purchase*  had  them  already 
in  his  possesion  under  another  title.  C.  C.  2462,  2463. 

In  all  cases  where  the  thing  sold  remains  in  the  possession  of  the  seller  because  be  has  reserved  the 
usufruct  or  retains  possession  by  a  precarious  title,  there  is  reason  to  presume  that  the  sale  is  simu- 
lated, and  with  respect  to  third  persons  the  parties  must  produce  proof  that  they  are  acting  In  g«od 
faith,  and  establish  the  reality  of  the  sale.  C.  C.  2466.    This  article  is  exceptional  toarticles  1917  and 

2243. 
That  possession  is  called  precarious,  which  one  enjoys  by  the  leave  of  another  and  daring  his  pleasure. 

C.  C.  3622,  No.  27.    The  title  which  excludes  the  ownership,  such  as  a  lease,  is  also  called  mb- 

CARious.    Other  definitions  (^precarious  iiUe  will  be  found  In  this  decision  from  various  authorttieii). 
Tlie  sum  of  damages  for  the  wrongful  suing  out  of  an  iqjunction  must  be  ascertafhed  by  the  amount 

enjoined,  and  when  that  amount  does  not  apiMsar  of  record,  none  will  be  allowed  on  ajipcal.b't 

reserved  to  tlie  party  enjoined. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
C.  A.  Taylor,  for  plaintiff.     T,  J.  (ft  A.  G.  Scmmes,  for  defendants  and  ap- 
pellants. 

Mbrrick,  C.  J.  This  suit  was  commenced  by  injunction.  It  presents  one  of 
those  frequently  recurring  questions  in  regard  to  the  delivery  of  movables.  The 
facts  shown  by  the  record  are  these :  William  E.  Starke,  the  owner  of  a  house  to 
this  city,  finding  himself  in  embarrassed  circumstances,  advertised  his  property  for 
sale,  and  proposed  a  transfer  of  it  to  his  creditors.  If  his  proposition  should  not 
be  accepted,  he  informed  them  he  should  make  a  surrender  by  a  certain  day.  The 
plaintiffi  among  others,  was  desirous  of  purchasing  the  furniture  in  the  house,  and 
consulted  a  lawver  to  know  whether  he  could  do  so  in  safety.    Ho  was  informed 
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by  bis  advocate  that  he  might  purchase,  provided  it  was  done  in  good  faith,  and  mcCuxkkt 
he  obtained  a  delivery  of  the  goods,  llierenpon,  it  seems  he  bonght  the  furniture  CxirTRAL  ba5k. 
in  the  house  for  the  sum  of  $5,000,  which  was  receipted  for  on  the  17th  day  of 
May,  1860,  and  he  also  took  a  transfer  of  the  policy  of  insurance  upon  the  same 
on  the  28th  day  of  the  same  month.  It  seems,  promissory  notes  were  given  for 
the  price  of  the  furniture,  but  their  delivery  is  not  proved,  but  may  be  inferred 
from  the  declarations  of  the  parties,  which  must  be  considered  as  in  evidence,  not- 
withstanding defendant's  bill  of  exception  ;  because  the  latter  does  not  state  the 
particular  grounds  of  objection  to  the  testimony. 

Starke  continued  in  the  possession  of  the  house  and  furniture  up  to  the  date  of 
its  seizure  by  the  Sheriff  under  the  Ji.  fa.  at  the  suit  of  defendant,  the  Central 
Bank  of  Alabama. 

The  District  Judge  was  of  the  opinion  that  the  sale  was  bona  fidcj  and  that 
there  was  a  constructive  delivery,  and  relying  on  Art.  2456  C.  C,  he  made  the 
injuDction  perpetual.    The  Central  Bank  of  Alabama  appeals. 

The  District  Judge  at  the  commencement  of  the  suit  ordered  the  plaintiff, 
McCloskeyt  to  give  a  bond  for  the  injunction  in  the  sum  of  86,000,  but  we  find  no 
evidence  in  the  record  showing  the  precise  amount  of  the  execution  injoined. 

Od  the  the  facts  of  the  case,  we  are  unable  to  concur  with  our  learned  brother 
of  the  District  Court  in  his  conclusion  that  there  was  a  constructive  delivery. 
The  key  of  the  building  was  not  given  up,  and  there  was  no  equivalent  act.  The 
policy  of  insurance  had  nothing  to  do  with  the  title  to  or  possession  of  the  prop- 
erty. It  was  entirely  collateral  to  the  title  and  possession,  and  might  exist  or  not 
without  any  influence  on  either,  although  an  interest  in  the  property  insured  is 
essential  to  the  validity  of  the  policy. 

The  following  articles  of  the  Civil  Code  have  a  bearing  on  the  question  to  be 
decided,  viz : 

"  Art  1916.  With  respect  to  personal  effects,  although  by  the  rule  referred  to 
in  the  last  two  preceding  articles,  the  consent  to  transfer  vests  the  property  in  the 
obligee,"  (purchaser)'  "  yet  this  effect  is  strictly  confined  to  the  parties  until  ac- 
tual delivery  of  the  object.  If  the  vendor  being  in  possession  should  by  a  second 
contract  transfer  the  property  to  another  person,  who  gets  the  possession  before 
the  first  obligee,^'  (purchaser)  "  ther  last  transferee  is  considered  as  the  proprietor, 
provided  the  contract  be  made  on  his  part  6072a  fide  and  without  notice  of  the 
former  contract." 

"Art.  1917.  In  like  manner,  if  personal  property  be  transferred  by  contract, 
but  not  delivered,  it  is  liable  in  the  hands  of  the  obligor  "  (vendor)  "  to  seizure 
and  attachment  in  behalf  of  his  creditors." 

"Art  2243.  Sales  or  exchanges  of  personal  property  arc  void  against  bona 
fide  purchasers  and  creditors,  unless  possession  is  given  before  such  bona  fide  pur- 
chaser or  creditor  acquires  his  right  by  possession.  What  is  a  delivery  of  pos- 
"Kssion,  depends  on  the  nature  of  the  property  ;  it  may  be  constructive  or  actual ; 
the  delivery  of  the  key  of  a  store  in  which  it  is  contained  ;  or  an  order  accepted 
by  the  person  in  whose  custody  it  is  held,  if  at  the  order  of  the  vendor,  is  good  ev- 
idence of  delivery." 

"  Art.  2452.  The  tradition  or  delivery  is  the  transferring  of  the  thijig  sold 
hito  the  power  and  possession  of  the  buyer." 

"  Art.  2453.  The  tradition  or  delivery  of  movable  effects  takes  place  eitlier  by 
the  real  tradition  or  by  the  delivery  of  the  keys  of  the  buildings  in  which  they  are 
kept,  or  even  by  bare  consent  of  the  parties  if  the  things  cannot  be  tranai)orted  at 
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tfoOoflKST      the  time  of  sale,  or  if  the  purchaser  had  them  already  in  his  possession  under  an- 
Qi!tTBAL  Bank,    other  title." 

"  Art.  2456.  In  all  cases  where  the  thing  sold  remains  in  the  possession  of  the 
seller  because  he  has  reserved  to  himself  the  usufruct,  or  retains  possession  by  a 
precarious  title,  there  is  reason  to  presume  that  the  sale  is  simulated,  and  with  re- 
spect to  third  persons,  the  parties  must  produce  proof  that  they  are  acting  in 
good  faith  and  establish  the  reality  of  the  sale." 

By  recurring  to  articles  1917  and  2243,  above  recited,  it  will  appear  manifest 
that  the  seizure  of  the  defendant  must  prevail  over  the  plaintiff's  contract  of  sale 
unaccompanied  by  delivery,  unless  the  latter  is  aided  by  the  last  article  cited,  viz., 
2456. 

In  the  cases  of  Williams  v.  Franklin^  7  N.  S.  675,  and  GaxUier  v.  Thomas,  4 
Rob.  435,  the  last  named  article  was  held  to  be  exceptional  to  articles  1917  and 
2243,  and  we  do  not  see  very  well  how  the  articles  in  question  can  be  construed 
without  adopting  this  construction. 

The  only  question,  then,  remaining  to  be  considered,  is,  whether  the  facts  bring 
the  plaintiff  within  the  exception.  We  have  said  that  the  furniture  was  not  de- 
livered into  the  power  and  possession  of  the  plaintiff,  either  actually  or  constroc- 
tivcly.  The  furniture  in  the  different  rooms  of  the  house  was  susceptible  of  trans- 
portation, and  the  keys  of  the  building,  as  we  have  already  said,  were  not  deliv- 
ered, and  the  furniture  was  not  removed. 

To  hold  that  the  bona  fides  o(  the  purchaser  without  delivery  was  equivalent  to 
a  delivery  itself,  would  be  to  deprive  articles  1917  and  2243  of  all  force;  for  the 
articles  in  question  evidently  refer  to  sales  in  good  faith  as  well  as  all  others,  and 
delivery  is  made  essential  to  the  transfer  of  title  as  to  creditors  and  third  persons. 

In  order,  therefore,  to  avoid  the  virtual  repeal  of  articles  1917  and  2243  of  the 
Code  by  article  2456,  it  is  necessary  to  take  the  distinction  contended  fbr  by  de- 
fendant's counsel,  viz.,  that  the  latter  article  applies  only  to  cases  where  the  ven- 
dor retains  possession  under  a  iith^  that  is,  some  contract,  such  as  usufruct  or 
lease,  giving  the  vendor  a  right  temporarily  to  detain  the  property,  and  that  a 
mere  neglect  to  deliver  on  the  part  of  vendor,  or  to  take  possession  on  the  part  of 
the  vendee,  is  not  the  case  contemplated  by  the  article,  although  the  vendor's  pos- 
session  may  be  said,  in  some  respects,  to  be  precarious. 

This  distinction  between  precarious  possession  and  precarious  title,  ia  recognized 
by  No.  27  of  Art.  3522,  C.  C.  It  says  :  "  That  possession  is  called  precarious, 
which  one  enjoys  by  the  leave  of  another,  and  during  his  pleasure." 

llie  title  which  excludes  the  ownership,  such  as  a  lease,  is  also  called  pre- 
carious. 

The  article  2456  appears  to  have  been  incorporated  into  the  Code  from  the 
Spanish  law,  and  rests  upon  the  feigned  delivery  also  formerly  recognized  by  the 
French  jurists.  Thus  it  is  declared  by  Partida  Third,  Tit  XXX,  Law  9,  "  A 
man  sometimes  alienates  his  estate  with  a  reservation  of  usufruct ;  or  after  he  has 
alienated  it,  and  before  he  delivers  possession,  leases  it  of  the  purchaser.  In  either 
of  these  cases,  we  say  the  purchaser  will  acquire  the  possession  or  property  of  the 
thing  in  the  same  manner  as  if  he  had  been  put  in  corporal  possession  of  it.  And 
so  we  say  it  would  be,  if  he  who  alienated  the  thing  had  said,"  '  t  consent  hereaf- 
ter to  hold  possession  in  your  name/  1  Moreau,  Partidas,  p.  398 ;  see  also  Code 
1808,  p.  350,  Arts.  29  and  30. 

Pothier  says :  "  Every  mode  of  causing  the  possession  of  a  thing  to  pass  to  any 
one  without  the  intervention  of  an  actual  delivery,  is  called  a  feigned  delivery. 
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For  example :  when  in  donating  an  estate  to  any  one,  I  retain  it  under  a  title  of 
lease,  it  is  a  feigned  delivery,  because,  remaining  on  the  estate,  and  consequently  Ghxsal 
without  any  real  delivery  intervening,  I  do  not  suffer  the  estate  to  pass  to  the  do- 
nee. In  fact,  as  Tfie  possess  not  only  the  things  which  we  hold  by  ourselves,  but 
those  even  which  we  hold  by  our  tenants  and  lessees,  and  as  an  estate  is  not,  prop- 
erly speaking,  possessed  by  him  who  holds  under  a  lease,  but  by  him  who  holds 
the  title,  it  follows  that  the  donor,  in  making  himself,  by  a  clause  in  the  act  of 
donation,  the  tenant  or  lessee  of  the  donee,  on  account  of  the  estate  which  he 
donates  without  vacating  the  same,  ceases  to  possess  it,  and  transfers  its  true 
possession  to  the  donee/' 

"  It  is  the  same  with  the  clause  of  reservation  of  usufruct,  either  in  a  con- 
tract  of  sale  or  a  contract  of  donation."  7  Pothier,  ed.  1835 ;  Dnpin,  p.  453 ;  8 
t^,  p.  203  ;  Bousquet,  Dictionaire  de  Droit,  verbis  Oonstitut  et  Pr^caire,  Dig. 
Lib.  50.  T.  27,  L.  23 ;  ibid,  Lib.  43,  Tit.  26. 

We  conclude,  therefore,  that  the  vendor,  William  E,  Starke,  did  not  remain  in 
possession  under  a  precarious  title,  and  that  the  sale  is  invalid  as  against  the  seiz- 
ing creditor,  the  Bank,  for  want  of  delivery.  See  Hall  v.  Hill,  6  An.  753 ;  Mwi- 
day  V.  WUson,  4  L.  B.  340 ;  1  An.  61. 

There  is  no  basis  for  a  judgment  for  damages  on  the  dissolution  of  the  injunc- 
tion, because  we  have  not  the  means  of  ascertaining  the  amount  injoined,  and 
there  must  be  a  judgment  of  nonsuit  on  that  part  of  the  reconventional  demand. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  Court,  that  the  judgment 
of  the  lower  Court  be  avoided  and  reversed ;  and  that  there  be  judgment  against 
the  plainti£f 's  demand,  and  in  favor  of  the  defendant,  and  that  the  injunction  be 
dissolved,  and  that  the  Sheriff  proceed  to  make  the  money  under  the  said  seizure ; 
and  that  the  defendant's  right  to  damages,  if  any  such  have  been  sustained  on  ac- 
count of  the  wrongful  suing  out  of  the  injunction,  be  reserved  to  said  Central 
Bank  of  Alabama ;  and  that  the  plaintiff  pay  the  costs  of  both  Courts. 

Land,  J.,  absent,  concurring. 


Joseph  Ouuber  v.  His  Creditors. 

A  party  cannot  claim  the  payment  of  his  demand  oat  of  the  proceods  of  the  sale  and  also  require  that 
the  sale  shall  be  set  aside  and  the  land  sold  de  runo  for  informalities  in  the  sale.  The  plaintiff  is  not 
allowed  to  cumolate  several  demands  in  the  same  action,  when  one  of  them  is  contrary  to  or  pre- 
diides  another.    C.  P.  149. 

The  parent  cannot  retain  the  usofruct  of  the  estate  of  the  minor  which  he  may  acquire  by  his  own 
labor  and  indnatry,  or  which  is  left  to  him  under  the  ezpre»  condition  that  the  father  and  mother 
shall  not  ei\joy  such  usoflruct.  G.  G.  242. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Tammany,  Wilson,  J. 
Alfred  Hennen,  for  plaintiff.    H,  Griffin,  for  appellants. 
Mbsrick,  G.  J.     Since  the  return  of  the  new  citations  of  appeal,  there  have 
been  filed  motions  to  dismiss  the  appeal,  \}j  A,  Hennen,  Penn  and  Martin  and 
Louis  /.  Ouliber. 

It  does  Dot  appear  to  us  important  to  consider  the  numerous  grounds  upon 
which  these  motions  rest. 

Among  other  grounds  of  dismissal,  Penn  and  Martin  and  A,  Hennen,  respec- 
tively, aver  that  they  are  not  creditors  upon  the  tableau  of  distribution,  and  that 
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OuuBKR        the  judgment  of  the  lower  Court  is  neither  for  nor  against  them.    If  this  be  so, 

Vm 

Hu  CKKDiioifl.    and  they  have  been  cited  out  of  abundant  caution,  it  is  manifest  that  they  cannot 
demand  a  dismissal  of  the  entire  appeal  between  other  parties  who  have  an  inter- 
est in  the  judgment  from  which  the  appeal  is  taken. 
It  will  be  sufficient,  on  their  own  showing,  to  render  a  judgment  in  their  favor 

r 

for  costs. 

As  to  the  motion  of  £.  /.  OtUiber  to  dismiss,  we  are  of  opinion  it  cannot  be  cod- 
sidered,  so  long  as  the  former  answer  to  the  appeal  stands  in  the  way. 

On  the  merits,  we  observe  that  the  oppositions  of  H,  V,  Otdiber,  of  A.  Hennen 
and  Penn  and  Martin,  are  withdrawn. 

The  case,  then,  stands  upon  two  oppositions  of  £.  /.  Ouliber;  one  to  the  sale  of 
the  land,  and  the  other  to  the  tableau  of  distribution. 

But  as  the  prooeeds.of  the  land  are  proposed  to  be  distributed  by  the  tableau, 
it  is  evident  that  the  two  demands  are  inconsistent.  Defendant  cannot  claim  the 
payment  of  his  demand  out  of  the  proceeds  of  the  sale,  and  also  require  that  the 
sale  shall  be  set  aside  and  the  land  sold  de  novo  for  informalities  in  the  sale. 

As  the  opponent  offered- evidence  of  his  demand  for  wages,  and  took  judgment 
for  the  same  out  of  the  proceeds  of  the  sale,  we  must  conclude  that  he  has  elected 
to  prosecute  his  opposition  to  the  tableau  of  distribution.     C.  P.  Art.  149. 

We  shall,  therefore,  treat  the  opposition  to  the  monition  as  withdrawn,  and  it 
will  be  unnecessary  to  consider  the  arguments  addressed  to  us  on  that  branch  of 
the  case. 

In  a  suit  brought  by  the  opponent  upon  the  same  demand  against  Norberi 
VigniBf  as  a  partner  in  the  firm  of  /.  Ouliber  <&  Co,,  we  held  in  June,  1859,  that 
the  claim  set  up  in  the  opposition  was  antedated  and  unfounded. 

The  District  Judge  was  of  the  opinion  that  the  additional  testimony  in  this  case 
justified  a  difierent  conclusion,  and  ordered  the  syndic  to  pay  the  demand  out  of 
any  money  in  his  hands.  The  effect  of  this  judgment  seems  to  be  to  deprive  the 
mortgage  creditors  of  their  mortgage  to  the  extent  of  this  claim  upon  the  pro- 
ceeds of  the  land.    The  mortgage  creditors  and  syndic  appeal. 

The  appellee  objects  strenuously  to  the  examination  of  the  case  of  Louis  J. 
Ouliber  v.  Norbert  Vignie,  on  file  in  this  Court,  on  the  ground  that  the  District 
Judge  did  not  have  the  testimony  before  him,  and  that  we  cannot  try  the  case  on 
original  testimony.  There  is  nothing  to  show  that  the  District  Judge  was  not  in 
possession  of,  or  conversant  with  that  record,  and  we  do  not  see  any  necessity  of 
adding  anything  to  what  we  said  on  the  first  motion  to  dismiss,  in  reference  to 
the  agreement  of  counsel  there  recited. 

It  seems  the  insolvent  and  Norberi  Vignie  were  partners  in  a  steam  saw  and 
planing  mill  in  the  Parish  of  St.  Tammany.  The  opponent  was  a  minor  son  of 
Joseph  Ouliber,  the  insolvent,  and  during  the  period  of  the  partnership  was  em^ 
ployed  a  part  of  the  time,  at  least,  as  an  engineer. 

The  father  made  a  surrender  on  the  4th  of  February,  1857,  and  placed  his  son 
on  the  bilan  as  a  creditor  for  a  balance  due  upon  a  note  of  $1,990. 

The  opponent  produces  the  note  (as  he  did  in  the  suit  against  Vignie)  purport- 
ing to  be  signed  by  Joseph  Ouliber  <ft  do.  per  pro.  Joseph  Ouliber,  and  dated  25th 
-  -  day  of  October,  1855,  for  92,840,  *^for  services  rendered  as  engineer  and  foreman 

of  the  Liberty  Saw  and  Planing  Mill,  from  November  1st,  1852,  to  November  Ist, 
1855." 

There  is  no  credit  endorsed  upon  the  note. 

In  the  case  of  the  opponent  against  Norbert  Vigni",,  besides  being  satisfied  of  the 
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want  of  merit  in  the  claim  upon  the  note,  we  were  satisfied  that  damages  to  some        oommt 
extent  were  dae  Vignie  on  account  of  embezzlement  of  property,  and  unfaithful    Ho  Obbxixobb. 
condact  as  keeper  of  property  sequestered,  and  we  reserved  to  Vignie  his  right  of 
action  against  L,  J,  Otdiber,  to  claim  damages  on  this  account    The  appellee  in- 
sists upon  the  plea  of  prescription  to  these  damages,  and  contends  that  they  can- 
not be  used  to  compensate  the  claim  set  up  by  him  in  his  opposition. 

By  consent  of  parties,  the  testimony  in  the  case  of  L.  /.  Otdiber  v.  N.  Vignie  is 
evidence  in  this  case.  It  therefore  remains  necessary  to  consider,  in  connection 
therewith,  the  additional  testimony  offered  in  this  case  on  the  opposition.  It  con- 
sists of  the  testimony  of  W,  Stein,  Thomtis  A,  Morse  and  Wm.  Duncan,  whose  tes- 
timony is  to  the  efibct  that  the  opponent  was  employed  at  the  mill  from  the  time 
it  was  put  in  operation  until  it  was  seized  by  the  Sheriff,  and  that  his  services 
were  worth  from  $75  to  880  per  month.  He  was  seen  acting  as  engineer  and 
manager,  hiring  and  discharging  workmen ;  and  he  was  industrious  and  attentive. 
The  testimony  of  Barthehnyy  however,  shows  that  the  opponent  and  his  father 
both  stated  in  1853  that  he  was  receiving  no  wages,  and  it  leaves  it  probable  that 
his  capacity  as  an  engineer  extended  to  nothing  further  than  ability  to  run  the 
saw-^UL 

A  letter  of  ^.  Ftgnt^is  also  in  evidence,  in  which  he  proposed  to  Joseph  Ouliber, 
the  father,  that  the  firm  should  give  Louis  and  his  brother,  who  was,  it  seems,  two 
years  older,  S30  per  month ;  but  this  proposition  was  not  shown  to  have  been  ac- 
cepted. 

A  statement  shows  that  in  1854  the  firm  was  paying  another  engineer  850  per 
month. 

In  view  of  these  fects,  we  see  no  reason  to  change  our  views  as  to  the  date  of 
the  note.  We  think  it  was  antedated,  and  that  if  anything  were  due,  it  was  for  a 
sum  much  smaller  than  that  claimed.  But  the  condact  of  the  party  is  such  that 
a  suspicion  is  thrown  upon  bis  whole  demand. 

It  is  contended,  however,  that  the  action  is  given  the  minor  under  Art.  242  of 
the  Civil  Code.  That  article  declares  that  '*  the  usufruct  shall  not  extend  to  any 
estate  which  the  children  may  acquire  by  their  own  labor  and  industry,  nor  to 
SQch  estate  as  is  given  or  left  to  them  under  the  express  condition  that  the  father 
and  mother  ^hall  not  enjoy  such  usufruct" 

This  suit,  it  mesft  be  borne  in  mind,  is  for  a  claim  against  the  father  of  the  mi- 
nor during  his  minority.  It  has  been  judicially  determined  that  the  claim  does 
not  exist  against  his  father's  partner. 

If  it  be  conceded  that  the  Ibther  can  legally  bind  himself  for  the  wages  of  his 
son  during  minority,  yet  the  opponent  must  faA  in  this  action,  because  it  is  not 
shown  that  there  was  such  an  agreement  between  them  when  the  services  were 
rendered,  and  any  subsequent  agreement  would  be  but  a  donation,  which  could 
not  bind  the  creditors.  The  opponent  not  being  shown  to  be  a  creditor  himself, 
cannot  question  the  right  of  those  upon  the  tableau. 

It  is,  therefore,  ordered,  adjudged  and  decseed  by  the  Court,  that  the  judgment 
of  the  lower  Ckmrt  be  avoided  and  reversed ;  and  that  there  be  judgment  against 
the  said  Louis  /.  (Mtber  upon  his  said  opposition,  and  tl»t  the  same  be  rejected,  * 
and  that  the  account  filed  by  said  syndic  be  homologated.  And  it  is  farther  or- 
dered, that  said  Louis  /.  Otdiber  pay  all  the  costs  of  the  opposition  in  the  lower 
Gburt,  and  the  costs  of  the  appeal,  except  the  costs  of  the  dtations  to  A.  Hennen 
and  Penn  and  Martin,  which  are  ordered  to  be  paid  by  the  appellants. 
VooRHiBS,  J.,  absent. 
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'^"  **  RoBiNA  E.  Collins,  Widow  Ilon,  v.  Frances  Babin  et  al. 

The  paraphernal  property,  which  is  not  administered  by  the  wife,  seiwratcly  and  alone,  is  considered 
to  be  under  the  management  of  the  husband,  dec.  C.  C.  2362,  2363. 

The  wife  who  took  on  actiyc  concern  in  the  effects  of  the  community  cannot  renounce  the  same. 

Acts  which  are  simply  administrative  or  conservatory,  do  not  come  hero  under  the  denomination  of 
active  concern.  C.  C.  2381,  and  authorities  herein  cited. 

Where  the  wife  takes  an  active  part  in  the  effects  of  the  oommnnity — ITdd  :  tbaX  she  has  shown  a 
tacit  acceptance  of  the  same,  and  the  consequence  of  her  acts  is  to  render  her  responsible  for  cne- 
half  of  the  claims  on  the  community.  Neither  can  she,  afler  having  thus  fixed  her  liability,  be 
exonerated  by  simply  producing  letters  of  tutorship  and  an  inventory. 

AP1*E  AL  from  the  Dist.  Court  of  the  Parish  of  W.  Baton  Rouge,  Robertson,  J. 
Tfiomas  Gibbs  Morgan^  for  plaintiff.    Barrow  d  Poptj  for  defendants  and 
appellants. 

Duffel,  J.  The  judgment  appealed  from  rescinds  the  sale  of  certain  slaves, 
as  having  been  made  by  the  plaintiff,  during  minority,  by  and  with  the  authoriza- 
tion of  her  husband,  who  received  the  price ;  and  decrees  the  payment,  by  the  de- 
fendants, of  $200  per  annum,  as  an  equivalent  for  the  services  of  said  slaves  from 
the  date  of  the  sale,  March  31st,  1852,  till  paid. 

The  defendants  do  not  in  this  Court  question  the  justice  of  the  rescission  of  the 
sale,  but  contend  : 

1st.  That  their  ancestor  having  been  a  purchaser  in  good  faith,  they  are  only 
liable  for  hire  from  the  time  they  were  put  in  default  by  the  inception  of  the  suit. 

2d.  That  judgment  should  have  been  rendered  in  their  favor,  as  prayed  for  in 
their  answer,  against  the  plaintiff,  as  widow  in  community  and  as  natural  tutrix 
of  the  only  heir  of  her  deceased  husband,  for  the  return  of  the  price  paid  for  said 
slaves,  81,400,  with  legal  interest  from- the  date  of  such  payment,  January  4th, 
]  853,  till  paid. 

On  the  first  point.  There  can  be  no  doubt  as  to  the  good  faith  of  the  pur- 
chaser ;  and  such  being  the  case,  the  liability  of  the  defendants,  as  the  legal  repre- 
sentatives of  their  father,  Pierre  Paul  BabiUf  the  purchaser  of  the  slaves  in  ques- 
tion, is  fixed  by  the  Code.  Arts.  3414, 3416.  Besides,  the  plaintiff  does  not  aver 
that  she  had  the  separate  administration  of  her  paraphernal  property,  but,  on  the 
contrary,  that  her  husband  received  the  price  of  the  slaves.  It  is  therefore  clear 
that  the  plaintiff  could  not  have  claimed,  in  a  suit  against  her  husband,  hire  for 
her  slaves,  or  the  interest  on  their  purchase  money,  had  she  ratified  the  sale  (C.  C. 
2362,  2363) ;  and  this  being  the  case,  it  would  be  a  gross  injustice  to  sanction  a 
proceeding  which  would  allow  the  plaintiff  to  obtain  indirectly,  against  an  inno- 
cent purchaser  and  victim  of  her  presumed  passive  ad,  a  pecuniary  favor  which 
would  otherwise  be  denied  her. 

On  the  second  point.  The  evidence  shows  that  the  plaintiff  qualified  as  tutrix 
of  her  minor  child,  and  caused  an  inventory  to  be  made  a  few  days  after  the  death 
of  her  husband ;  the  assets  being,  as  por  th^  inventory,  as  follows :  Merchandise, 
85,817  90 1  rights  and  credits,  $4,307  80 ;  cash  on  hand,  $400 ;  total,  $10,525  70. 
It  does  not  appear  that  the  plaintiff  has,  as  yet,  formally  accepted  or  renounced 
the  community  of  acquests  and  gains. 

The  defendants  have  proved,  in  order  to  show  a  constructive  acoeptanco  of  the 
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commanity,  that  the  plaintiff  sold  at  private  sale,  and  by  simple  delivery  unaccom-        Colums 
panied  by  any  written  act,  the  merchandise,  or  stock  of  goods,  to  W,D.  Phillips        bahx. 
and  H,  T,  WaddiU,  who  both  testify  to  the  same  effect    The  witness  Waddill 
adds :  "  She  (the  plaintiff)  assumed  the  collection  of  the  debts  dae,  and  paid  sach 
labilities  as  were  presented  to  her,  except  one." 

It  is  not  pretended  that  this  informal  sale  was  made  by  an  order  of  Conrt.  The 
mortnary  proceedings  are  in  evidence,  and  show  that  no  farther  steps  were  taken 
after  the  close  of  the  inventory,  nor  can  we  infer,  from  the  testimony  of  the  pur- 
chasers of  the  goods,  that  they  treated  with  the  plaintiff  as  tutrix  of  her  child. 

It  seems  to  us  that  the  plaintiff  has,  by  her  deliberate  acts,  placed  herself  com- 
pletely within  the  scope  and  meaning  of  the  2381st  article  of  the  Code,  which 
says :  "  The  wife  who  took  an  active  concern  in  the  effects  of  the  community,  can- 
not renounce  the  same.  Acts  which  are  simply  administrative  or  conservatory, 
do  not  come  here  under  the  denomination  of  active  concern."  See  commentary 
of  Daranton  on  Art.  1454  of  the  Napoleon  Code,  which  is  embodied,  verbatiniy  in 
oar  Code,  Art.  2381,  vol.  14,  p.  556  et  seq.,  and  particularly  {{  438, 439  and  440. 
Duranton,  2  '^39,  remarks  :  **  The  payment  of  funeral  charges  of  the  husband 
made  by  the  widow,  although  with  the  funds  of  the  community,  does  not  eitJier 
carry  with  it  an  active  concern.  The  same  remark  applies  to  debts  commonly 
styled  trifling  or  clamorous,  dettes  criardes."  Sec.  440  :  "  If,  on  the  contrary,  she 
performs  acts  which  go  beyond  those  of  a  simple  administration, — for  example,  if 
she  sells  effects  of  the  community  without  fulfilling  the  prescribed  formalities,  she 
becomes  thereby  an  acceptor,  elle  se  porte  par  cela  m^me  acceptante ;  and,  in  gen- 
eral, what  we  have  said  under  the  title  of  successions,  on  the  acceptation  of  the 
beirs,vol.  4,  chap.  5,  sec  1,  par.  1,  is  applicable  to  the  wife." 

The  plaintiff  is  not  charged  with  having  fraudulently  suppressed  or  disposed  of 
any  part  of  the  community  property  (C.  C.  2387),  but  with  having  accepted  the 
community ;  and  the  evidence  fully  justifies  a  tacit  acceptance  by  reason  of  her 
active  concern  in  the  effects  of  the  community.  The  consequence  of  her  acts  is  to 
render  her  responsible  for  one-half  of  the  claim  of  the  defendant.  Lynch  v.  Mar- 
tha A.  Benton  et  al.  12  R.  113 ;  Cox  v.  Hunter's  Heirs,  10  L.  R.  427;  0.  0.  2381, 
2378. 

The  plaintiff  cannot,  after  having  thus  fixed  her  liability,  be  exonerated  by  sim" 
pty  producing  letters  of  tutorship  and  an  inventory. 

The  reasoning,  in  the  two  strongest  authorities  which,  under  our  State  jurispru- 
dence, can  be  invoked  by  the  plaintiff,  Selhy  v.  Bass  et  aU  19  L.  R.  499,  and  Bon- 
ner V.  GUI,  5  An.  629,  leads  to  no  such  conclusion,  and  is  based  on  a  totally  dif- 
ferent state  of  facts. 

The  defendants  did  not  in  their  answer,  or  reconventional  demand,  make  the 
plaintiff  party,  as  tutrix  of  her  minor  child,  and  as  such,  administratrix  of  the  suc- 
cession of  her  deceased  husband ;  hence  we  are  without  authority  to  render  any 
judgment  in  their  favor  against  the  succession  of  Charles  A,  Hon.  We  will,  in 
this  respect,  make  a  reservation  in  their  favor. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  rescinding  the  sale  of  the  slaves  in  controversy  remain  undisturbed,  and  that 
it  be  otherwise  avoided  and  reversed.  It  is  further  ordered,  that  the  plaintiff 
have  judgment  against  the  defendants,  Frances  Babin,  wife  of  Lafayette  Caldwell, 
and  Magloire  C.  LeBlanc,  as  tutor  of  the  minors,  Franklin  Babin,  Thomas  Babin, 
and  Harriet  Babin,  for  the  sum  of  two  hundred  dollars  per  annum  froni  judicial 
demand,  19th  February,  1858,  till  paid. 
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CouMs  It  is  farther  ordered  and  decreed,  Uutt  the  aboye-named  dofeDdaots  have  jiidg 

babdi  ment  against  the  plaintiff  for  the  sum  of  seven  handred  doUara,  with  legal  interesi 

thereon  from  February  19th,  1858,  till  paid. 

It  is  further  ordered,  that  the  right  of  action  which  the  defendants  may  have 
against  the  succession  of  Charles  A,  Eon,  be  reserved  to  them. 

It  is  tiirther  ordered,  that  the  costs  of  the  lower  Court  be  paid  by  the  defend- 
ants, and  those  of  the  appeal  by  the  plaintiff. 
YooBHiKS,  J.,  absent 


Spiller  &  Allen  u  Their  Creditors. 

Provisk>DaI  syndics  aro  entitled  to  one  per  cent,  on  the  appralned  valae  of  the  goods  and  offect?  con- 
fided to  thera  as  sncb. 

Hie  syndics  of  an  insolvent  estate  may  be  entitled  to  an  aliowanoe  for  the  hire  of  a  tAcrk  employed 
by  Uiem,  where  they  allege  and  prove  that  extraordinary  skill  as  an  acoonntant  was  required  to  mi* 
ravel  complicated  accounts,  left  in  confusion  by  the  insolvent.  In  the  absence  of  such  allegatkns 
and  proofs,  the  hire  of  a  clerk  employed  by  them  mast  be  paid  for  by  the  syndics  themselres. 

A  mortgage  granted  by  the  maker  of  a  note,  to  one  who  endorses  the  note  for  the  maker's  aooomrao- 
dation,  to  secure  him  against  liability,  is  not  an  accessory  to  the  principal  obligation,  bat  simply  a 
personal  indemnity  depending  on  the  payment  of  the  note  by  the  endorser.  The  docision  in  the 
case  of  Bowmcm  v.  McElrof  dk  Bradford^  16  An.  646,  re-afflrmed. 

Sabrogation  takes  place  of  right  for  the  benefit  of  him  who,  behig  himself  a  creditor,  pays  another 
creditor,  whose  claim  is  pr^erable  to  his,  by  reason  of  his  privileges  or  mortgages.  C  C  2U7 ; 
9  R.  476. 

When  the  receipt  bears  no  imputation,  tho  payment  must  be  imputed  to  the  debt  whi^  the  deblor 
had  at  the  time  most  interest  in  discharging,  <^  those  that  are  equally  due,  otherwteo  to  the  debt 
which  has  fallen  dne  though  less  bortfaensome  than  those  which  are  not  yet  payable. 

If  the  debts  be  of  a  like  nature,  the  imputatioa  is  made  to  the  less  burthenaome ;  if  all  things  are 
equal,  it  is  made  proportionally.  C.  C.  2162. 

No  amendment  can  be  allowed  in  an  answer  to  an  appeal,  which  Is  not  made  in  the  Oomt  a  91M. 

APPEAL  from  the  District  Court  of  the  Paridi  of  St.  Helena,  McVea,  J. 
S,  W.Martin,  for  plaintifib.  B.  /.  Hamilton,  for  defendants.  McVea  &  Hunt, 
for  opponents  and  appellants. 

DuFFKL,  J.  This  is  an  opposition  to  a  provisional  account  filed  by  the  syndic, 
Amos  Kent. 

The  appeal  was  brought  np  by  the  commercial  firm  of  Harris  dt  Levi  of  the 
city  of  New  Orleans. 

Ist.  The  claim  of  John  M.  Putnam,  as  provisional  syndic,  for  one  per  cent,  ou 
the  appraised  value  of  the  goods  and  effects  confided  to  him  as  such,  was  properly 
allowed  under  the  10th  section  of  the  act,  approved  March  15th,  1855,  rdative  to 
voluntary  surrender,  &c.,  p.  432.  The  &ct  that  the  bond  furnished  by  the  pro- 
visional syndic  was  not  mgned  by  sureties  residing  within  the  jurisdiction  of  the 
court,  cannot  be  inquired  into  for  tiie  sole  purpose  of  defeating  this  claim. 

2d.  The  daim  allowed  by  the  lower  court  to  Charles  H,  Mien,  to  services 
rendered  at  the  request  of  the  syndic,  as  bookkeeper  &c.,  was  fully  proved,  inde- 
pendently of  the  testimony  of  AUen,  The  evidence^  we  think,  makes  oat  the 
case  required  in  Pandelly  v.  Creditors,  1  An.  22. 

dd.  PaiUm,  Smith  d  Putnam,  were  dassed  by  the  syndic  as  mortgage  credi- 
tors for  $10,228  52,  and  the  oppositions  to  said  claim  were  rejected  by  the  judg- 
ment of  the  District  Court. 

It  appears  from  the  evidence,  that  the  insolvent  debtors,  Spiller  and  Allen,  by 
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act  dated  March  27th  1858,  gave  to  the  commercial  firm  of  Potion  S  Smith,  Stilus  A  Aujv 
domiciliated  in  New  Orleans,  and  composed  of  J,  F.  Patton  and  haa  A.  Smith,  tbhb  GrJcutors. 
a  special  mortgage  on  certain  property,  to  secare  and  indemnify  them  against 
certain  contemplated  acceptances,  kc. 

Patton  dt  Smith,  from  the  date  of  this  act  to  the  end  of  the  following  month, 
accepted  largely  for  the  accommodation  of  the  mortgagers. 

On  the  1st  of  May  1858,  the  style  of  the  firm  of  "  Patton  S  Smith  "  was 
changed  into  the  name  of  "  Patton,  Smith  4t  Putnam,"  by  reason  of  the  addi- 
tion of  John  M,  PtUnam  and  John  D.  Murrell  as  members  of  the  firm.  The 
paper  of  Spillcr  d  Allen,  bearing  the  name  of  Patton  d  Smith,  having  matured 
after  the  formation  of  the  new  firm  and  the  fusion  of  the  old  firm  with  it,  was 
taken  up  and  charged  by  Patton,  Smith  d  Putnam  to  the  credit  of  Spiller  & 
Alien,  together  with  other  charges  and  advances  made  after  May  1st  1858. 

These  acceptances,  and  this  account  current,  are  in  evidence,  and  show,  after 
making  all  the  deductions,  a  balance  of  910,256  63  against  SpiUer  dt  Allen, 

The  opponents,  Harris  dt  Levi,  contend  io  their  brief:  1st.  That  as  the  mort- 
gage was  granted  to  Pott  n  d  Smith,  and  as  their  acceptances  were  taken  up  by 
Patton,  Smith  d  Putnam  without  requiring  any  subrogation,  they  can  only  be 
classed  for  the  amount  allowed,  as  ordinary  creditors.  2d.  That  the  proceeds  of 
the  shipments  made  to  Patton,  Smith  <&  Putnam,  by  tiie  insolvents,  should  have  ' 
been  applied  ^rst  to  the  payment  of  the  liabilities  of  Patton  and  Smith,  and  that, 
had  such  imputation  been  made,  the  mortgage  would  have  been  fully  satisfied. 
On  the  first  point : 

It  is  clear  that  if  Patton  S  Smith  have  sufiered  no  damage,  the  mortgage  is  in- 
operative, for  its  primary  object  was  to  indemnify  them,  and  not  to  secure  tlie 
payment  of  the  bills  drawn  by  the  mortgagers,  in  the  hands  of  the  holders.  This 
point  was  especially  made  and  decided  by  us  in  the  case  of  Elam  Bowman  v. 
McElroy  dk  Bradford,  15  An.  646. 

The  evidence  shows  that  all  the  assets  and  charges  of  the  old  firm  were  trans- 
ferred to  the  new  association  ;  the  indemnities  held  by  Patton  dt  Smith  were,  there- 
fore, necessarily  included  in  the  transfer. 

The  acceptances  of  Patton  dt  Smith  became,  as  a  consequence  of  the  contract, 
changeable  to  Patton,  Smith  c&  Putnam,  and  when  the  latter  took  up  the  same, 
they  became,  by  effect  of  law,  subrogated  to  the  mortgage  of  Patton  db  Smith, 
for  they  were  under  obligation  to  them  to  honor  their  acceptances,  and  hence  had, 
in  the  sense  of  the  Code  Art.  2157,  an  interest  to  discharge  the  debt,  as  they  were 
bound  to  do  so  under  their  contract  with  Patton  dt  Smith,  who  were,  as  acceptors, 
primarily  liable  to  the  holders. 

The  payment  extinguished  the  original  obligation,  but  gave  simultaneously 
birth  to  an  action  in  indemnity  secured  by  a  special  mortgage ;  and  had  no  mort- 
gage been  granted,  the  claim  for  reimbursement  would  then  have  been  on  ordinary 
one.    Nicholls  v.  Creditors,  9  Rob.  476. 
On  the  question  of  imputation. 

It  appears  from  the  debit  side  of  the  account  .current,  that  the  aggregate 
amount  of  the  indebtedness  of  Spiller  d  Allen  is,  exclusive  of  interest,  44,978  99  ; 
of  this  sum  913,739  98-100,  exclusive  of  interest  and  commissions,  may  be  said 
to  be  guarantied  by  the  mortgage. 

The  credit  side  exhibits  $34,722  36,  besides  the  difference  of  interest  on  the 
debit  and  credit  sides,  thus  showing  a  balance  of  $10,256  63  still  due  by  the  in- 
solventn. 
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SFixxBt  A  AxxBH  By  compnting  the  dates  ot  the  receipts  and  disbursemeDtSf  and  applying  the 
Tbor  Creditoiis.  fands  received,  hy  preferencet  to  the  payment  of  the  drafts  which  were  the  caose 
of  the  mortgage,  as  on  the  date  of  their  respective  maturity,  we  find  that  all  said 
drafts  were  paid,  with  the  exception,  however,  of  the  three  last  ones,  which  ma- 
tured on  the  17th,  29th  and  30th  of  March  1859,  and  which  amount  in  the 
aggr^ate  to  82758  64. 

The  question  which  now  presents  itself  is,  should  not  the  above  imputation  he 
made,  in  the  absence  of  any  agreement  between  the  parties  ?  We  find  an  affirm- 
ative answer  in  the  Code,  Art.  2162.  See  to  the  same  efibct,  Dunbar  v.  Bullard,  2 
An.  817. 

The  facts  which  controlled  the  decision  in  Wilson  dt  Co.  v.  Lews  dt  al.6  An. 
774,  not  cited  by  the  appellees,  are  totally  different  from  those  presented  in  the 
case  at  bar. 

The  appellees  have,  in  their  answer  to  the  appeal,  asked  an  amendment  by  the 
allowance  of  the  attorney's  fees  stipulated  in  the  act  of  mortgage.  This  demand 
is  now  made  for  the  first  time,  and  we  cannot  therefore  entertain  it,  for  the  very 
obvious  reason  that  our  jurisdiction  is  appellate  and  not  original. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  appealed  from 
be  amended  by  reducing  to  the  sum  of  two  thousand  seven  hundred  and  fifty- 
eight  64-100  dollars,  the  amount  allowed  PaUon^  Smith  &  PtUnam  as  a  conven- 
tional mortgage ;  and  by  placing  the  said  Patton,  Smith  k  Putnam,  as  ordinary 
creditors,  for  the  excess  of  their  demand,  that  is  to  say,  for  seven  thousand  four 
hundred  and  sixty-nine  88-100  dollars  ($7469  88) ;  the  judgment  being  otherwise 
hereby  affirmed.  It  is  further  ordered  that  Potion,  Smith  &  Putnam  pay  fhe 
costs  of  this  appeal. 


P^ROSiNE  LeBlang  v.  EuGJiNE  Bertant  ct  als. 

An  error  of  fact,  whether  proceeding  nrom  fraud  or  not,  is  always  subject  to  re-cxaminatiOn  at  tba 
instance  of  the  party  aggrieved  by  the  error. 

Any  remission  made  to  heirs  Is  an  advance  on  their  portion  in  the  succession,  and  is,  therefore,  sub- 
ject to  collatfon.  C.  C.  1807, 1308, 1309, 1310, 1311. 

A  debt  to  the  succession,  not  yet  due,  is  susceptible  of  partition. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  James,  Laufes,  J. 
Geo.  S.  Lacey  and  /.  K.  Gaudet  for  plaintiff  and  appellant    /.  H.  llidey, 
Serault  &  Legendre  &  Mills,  for  defendants. 

Buchanan,  J.  Plaintiff  is  the  sole  surviving  issue  of  the  first  marriage  of 
Madelaine  Dubon  by  her  first  marriage  with  Silvain  LeBlanc. 

Defendants  are  half-brothers  of  plaintiff,  issue  of  the  second  marriage  of  her 
mother  with  Augusts  Bertant. 

Plaintiff  sues  for  a  partition  of  the  succession  of  her  mother  ;  she  prays  that 
the  basis  of  said  partition,  and  the  interests  of  the  several  heirs,  be  fixed  by  judg- 
ment of  the  court ;  that  the  defendants  Eugene  Bertant,  Auguste  Philibert  Bertant, 
and  Trasimon  Bertant,  be  jointly  and  severally  decreed  to  be  indebted  to  the 
succession  of  their  deceased  mother,  *in  the  following  amounts,  and  be  bdd  to 
collate  the  same  in  the  partition,  to  wit : 

Ist.  $19,000,  (nineteen  thousand  dollars),  with  8  per  cent,  interest  from  Ist 
April  1855  until  paid. 
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2d.  $50,000  (fiftj  thousand  dollars,)  payable  fifteen  years  from  March  lOtb  u^buxo 
1854,  or  sooner,  if  the  law  wDl  permit,  with  8  per  cent,  interest  from  1st  Jan-  Bsbtamt 
nary  1854,  until  paid. 

3d.  $10,266  66-100  (ten  thousand  two  hundred  and  sixty-six  dollars,  sixty-six 
cents),  with  5  per  cent,  interest  from  10th  March  1854. 

4tL  $500,  (five  hundred  dollars)  for  i  family  coach,  &c.,  appropriated  by 
tiiem. 

Plaintiff  further  prays  that  Augusttts  PhUiberi  Bertant  be  decreed  indebted  to 
the  succession  in  the  sum  of  eight  hundred  dollars,  price  of  slave  Lucie j  purchased 
hj  him  from  his  mother  on  the  26th  July  1858,  with  8  per  cent,  interest  on  in- 
stalments of  price  from  maturity ;  that  widow  BertanVs  succession  be  decreed 
t4>  be  indebted  to  plaintiff  in  the  sum  of  eleven  hundred  and  fifty  dollars,  for 
interest  of  plaintiff  in  the  succession  of  her  deceased  brother,  Jean  Baptiste 
LeBlanCf  with  interest  of  5  per  cent,  from  the  date  of  her  mother's  decease  (the 
Qsnfmctuary),  Augost  11th  1858  ;  that  plaintiff  be  charged  with  the  price  of  the 
slaves  Cdestine  and  Philippe  ($1000,)  bought  of  her  'mother,  on  the  26th  July 
1858 ;  that  after  fixing  the  basis  of  the  partition  and  the  collations  to  be  made,  the 
whole  matter  be  refeiTcd  to  the  Recorder  of  St.  James  parish  to  make  the  parti- 
tion according  to  law,  and  the  legal  rights  of  the  parties,  and  for  general  relief. 
The  answer  of  defendants  denies  their  liability  to  collate  the  four  first  items 
above  stated.    The  last  of  those  items,  the  family  coach,  is  not  insisted  on  in 
this  court. 

'Defendants  had  judgment  in  the  District  Court,  and  plaintiff  appeals. 
The  decision  of  the  cause  involves  three  principal  facts. 
1st.  Have  defendants  paid  a  note  subscribed  by  them  in  favor  of  their  mother, 
for  the  sum  of  nineteen  thousand  dollars,  price  of  property  purchased  by  them 
from  her  on  the  18th  October  1853  ? 

2d.  Did  defendant  really  pay  in  cash  to  their  mother,  the  sum  of  ten  thousand 
two  hundred  and  sixty-six  dollars,  sixty-six  cents,  on  account  of  sale  of  property 
by  their  mother  to  them  of  date  the  10th  March  1854  ?  Or  did  not  this  amount 
enter  into  the  amount  of  the  loan  of  the  same  date  by  their  mother  to  them,  and 
was  there  not  an  error  committed  therein  to  the  prejudice  of  their  mother,  caused 
by  a  fraudulent  concealment  and  advantage  taken  of  their  mother's  ignorance,  on 
the  part  of  the  defendants  ? 

dd.  Was  the  sum  of  sixteen  thousand  dollars,  aggregate  amount  of  four  re- 
ceipts for  interest  on  the  loan  of  fifty  thousand  dollars,  really  paid  by  defendants 
to  their  mother  ? 

I.  The  afiSnnative  of  this  question  is  maintained  by  the  counsel  of  defendants, 
firstly,  upon  the  presumption  arising  from  the  possession  of  the  note  by  them. 
But  this  presumption  is  of  little  or  no  weight  in  the  present  case,  in  view  of  the 
position  of  the  parties.  The  note  was  made  on  the  18th  October  1853,  payable 
in  all  the  month  of  March  1855.  The  payee,  Mrs.  Widow  Bertant,  was  a  very 
aged  person,  and  illiterate.  She  lived  with  her  sons,  the  makers,  from  the  time 
this  note  was  made,  until  her  death,  three  years  and  four  months  after  its  matu- 
rity. She  necessarily  depended  upon  her  sons  for  the  transaction  of  her  business, 
and  her  papers  have  always  been  within  their  reach,  if  not  in  their  custody. 

Secondly,  defendants  rely  upon  a  certificate  of  the  Recorder  of  the  parish  of  St. 
Jamesj  showing  that  the  mortgage  to  secure  the  payment  of  this  note,  was  erased 
and  cancelled  npon  his  registers  on  the  12th  December  1856.  But  this  certificate 
does  not  state  that  this  erasure  was  made  upon  a  formal  acquittance  and  release 
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li^BLkHo  of  the  mortgage.  Therefore,  we  most  presame  that  it  was  erased  by  the  Be- 
eorder  upon  the  production  of  the  note  to  him  by  the  makers  (he  being  also  the 
notary  before  whom  the  act  of  mortgage  was  passed,)  in  accordance  with  the 
3346th  article  of  the  Civil  Code.  This  certificate,  therefore,  proves  nothing  more, 
in  r^ard  to  the  payment  of  the  note,  than  that  defendants  were  in  poasessioD  of 
the  note  on  the  12th  December  1856  ;  and  adds  nothing  to  the  presamption  des- 
irable from  their  possession  of  it  on  the  trial  of  this  caose. 

Thirdly,  the  coansel  of  defendants  argue,  that  the  payment  and  satisfactioo  of 
the  note  in  question  must  be  inferred  from  the  certificate  of  mortgages  aonexed 
to,  and  copied  in,  the  notarial  act  of  mortgage  granted  by  the  defendants  to  Lcbit 
d  Charpentier,  on  the  15th  January  1857  ;  to  which  act  the  widow  BertatU  was 
a  party.  But  it  will  be  found,  that  there  »  nothing  in  this  act,  nor  in  the  ee^ 
tificate  of  mortgages,  which  necessarily  implies  an  acknowledgment  of  payment 
of  the  $19,000  note  on  the  part  of  the  widow  Bertani, 

This  certificate  of  mortgages,  indeed,  makes  no  mention,  (among  the  numeroos 
mortgages  which  it  recites,)  of  the  mortga|;e  granted  on  the  I8th  October  1853, 
to  secure  the  payment  of  this  note.  We  have  already  seen  that  that  mortgage 
had  been  erased  about  a  month  previous  to  the  certificate.  But  nothing  more, 
can  be  inferred  from  this,  even  supposing  the  Widow  BertarU  to  have  been  partic- 
ularly informed  of  the  contents  of  the  certificate,  than  that  she  was  aware  that  her 
sons  had  caused  the  mortgage  to  be  erased,  that  the  auxiliary  obligation  of  mort- 
gage had  been  released,  but  by  no  means,  that  the  principal  obligation  evideoced 
by  the  note,  had  been  satisfied.  The  act  itself,  to  which  the  certificate  was  ap- 
pended, affords  almost  a  conclusive  presumption  of  the  contrary.  For  the  de> 
fendants,  August  PhUibert  Bertant,  Eugene  B&rtant,  and  Trasimon  Bertant^ 
appear  before  the  notary,  and  declare  "  that  they  are  engaged  in  the  cultivation 
of  sugar,  and  that  in  conducting  the  said  business  they  require  the  aid  of  the 
firm  of  Lobit  &  CharperUiert  merchants  in  New  Orleans,  in  making  them  advanm 
in  money  and  supplies,  and  in  accepting  their  drafts  on  said  firm,  and  to  secure 
the  said  firm  in  making  them  the  said  advances  to  the  amount  of  fifty-five  thms- 
and  doltars,  they  give  Ia^U  &  Charpentier  a  mortgage  on  their  two  plantations, 
in  St.  James  and  Assumption,  with  the  slaves,  &c.,  thereupon.  And  in  order  tc 
facilitate  her  sons  in  obtaining  these  advances,  the  widow  Bertant  intervenes  in 
the  act  and  consents  that  a  mortgage  held  by  her  upon  the  same  property,  for  the 
security  of  a  loan  upon  interest  for  $50,000^,  having  many  years  to  run,  recorded 
10th  May  1854,  shall  be  postponed  to  that  granted  by  her  sons  to  Lolnt  <§  Char- 
pentier. Her  other  and  earlier  mortgage  to  secure  the  note  of  $19,000  did  act 
figure  upon  the  certificate  of  mortgage,  having  been  cancelled  a  month  {wevioBS- 
ly.  But  the  cancellation  of  this  mortgage,  bearing  as  it  did  npon  a  debt,  past 
due  and  exigible,  was  perhaps  essential  to  the  defendant,  for  procuring  the  ac- 
commodations from  their  merchants,  of  which  they  stood  in  need,  live  same 
motive  which  influenced  their  mother  to  give  a  lower  rank  to  her  other  mortgage 
security,  namely,  the  desire  to  aid  her  sons  in  their  business,  would  naturally  ao- 
oount  for  her  consent  to  the  release  of  the  mortgage  securmg  a  note,  which  Ad 
had  not  pressed  at  its  maturity,  against  the  makers. 

Against  the  presumption  of  payment  attempted  to  be  drawn  from  the  clrenm- 
stances  above  mentioned,  it  is  urged  that  the  evidence  renders  it  ineredible,  if  not 
impossible,  that  the  defendants  should  have  really  and  truly  paid  the  nineteen 
thousfuid  dollar  note.  The  defendants  are  found  in  possession  of  this  note,  for  the 
first  time,  on  the  12th  December  1856,  one  year  and  eight  months  after  its  ma- 
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turity.  If  iht'v  paid  it  on  that  day,  it  amounted,  with  eight  per  cent,  interest  LiBlasc 
from  maturity,  to  twenty  thousand  and  forty-Sve  dolhirs.  Now,  it  is  proved  that  Bkwasit. 
all  the  resources  of  the  defendants  were  derived  from  their  two  sugar  plantations  ; 
and  that  all  their  crops  went  through  the  hands  of  their  factors,  Lobit  eft  Cfmr- 
pentier.  We  iiavo  in  evidence  all  their  accounts  wi»h  those  factors  during  the 
whole  [)eriud  embraced  in  these  transactions ;  and  ihose  accounts  furnish  no 
truce  of  this  hirge  sum  which  is  said  to  have  been  paid.  On  the  contrary,  at  the 
very  time  that  the  niortgoge  is  released,  we  find  the  Bertants  declaring  themftelves 
to  he  in  ntH.'d  of  large  advances  from  their  factors,  and  mortgaging  their  property 
to  Tobtain  such  advances.  Tlie  conclusion  which  we  have  driiwn  from  the  whole 
of  this  evidence  is,  that  the  first  question  of  fact  should  be  answered  in  the  nega- 
tive. 

TI.  On  the  10th  March  1854,  three  large  cash  transactions,  evidenced  by  as 
i/iariy  notarial  acts,  took   place  between  the  widow  Bertant  and  her  sons,  the  de- 
reiidunls.     First,  she  sold  iier  interest  in  the  community  of  acquests  of  her  second 
marriage,  to  them,  for  thirty-eight   thousand  and  thirty  dollars,  cash.     Second, 
she  sold  to  them  her  undivided  half  of  certain  lands  and  slaves,  for  ten  thousand 
.  two  hundn.vl  and  sixty-six  dollars,  sixty-six  cents,  cash,  (exclusive  of  the  assump- 
i.ini  of  certain  debts  due  by  her.)     And  thirds  she  lent  to  her  sons  a  sum  of  fifty 
thousand  dolIai*s  (cash,)  to  be  repaid  in  fifteen  years,  they  paying  in  the  mean 
time  interest  yearly  for  the  use  of  the  same.    It  would  thus  seem  that  forty-eight 
thousand  two  hundred  and  ninety-six  dollars  were  paid  over  by  the  defendants  to 
their  mother,  who  immediately  paid  it  back  to  them  with  the  addition  of  seven- 
teen hundred  and  four  dollars,  to  make  up  a  round  sum  of  fifty  thousand  dollars. 
It  is  not  likely  that  these  large  sums  actually  changed  hands  twice  on  this  oc- 
casion.   The  true  state  of  facts  would  rather  seem  to  be,  if  there  were  no  other 
outstanding  transactions  between  the  parties,  that  the  cash  price  of  the  property 
sold  had  been  invested,  by  consent  of  parties,  in  a  simultaneous  loan  of  a  like  or 
similar  auiount  to  the  purchaser.    But  plaintiff  has  proved,  (and  it  is  not  denied,) 
that  the  defendants  had'at  that  time  in  their  hands  an  additional  sum  of  twelve 
thousand  dollars  belonging  to  their  mother,  being  so  much  loaned  to  them  by  her, 
two  weeks  previously,  (24th  February  1854)  to  pay  for  the  plantation  bought  by 
them  in  assumption  of  the  succession  of  Barillenu. 
Plaintiff  contends  that  the  fifty  thousand  dollar  loan  is  made  up  of 

1st.  The  interest  of  widow  Bertant  in  the  community $38,030 

2d.  The  BariUeau  loan. 12,000 


850,030 
And  the  petition  charges  that  it  was  the  effect  of  error  on  the  part  of  her 
mother,  produced  by  fraud  on  the  part  of  the  defendants,  that  the  item  of 
$10,266  66,  which  is  the  subject  of  our  present  inquiry,  was  not  included  in 
the  loan  on  mortgage,  which  would  have  been  thus  swelled  np  to  the  amount  of 
$60,296  66  instead  of  $50,000.  The  District  Judge  has  rejected  this  portion 
of  plaintiff's  petition,  on  the  ground  of  its  being  tantamonnt  to  a  plea  of  rum 
numerata  pecumut  which  Mrs,  Bertant  would  not  be  allowed  to  make  without  a 
counter  letter,  and  which  plaintiff  standing  in  the  rights  of  her  mother,  cannot 
make.  We  do  not  concur  in  this  view  of  the  case.  An  error  of  fact,  whether 
proceeding  from  fraud  or  not,  is  always  subject  to  re-examination  at  the  instance 
of  the  party  aggrieved  by  the  error.  In  the  present  case,  we  are  not  aatifliied 
that  defendants  have  practised  any  fraud  or  wilful  concealment  in  their  settlement 
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LbBixnc        of  accounts  with  their  mother,  on  the  10th  of  March  1854.     But  there  certainlv 
Bbhtakt.       has  been  au  error,  to  an  amount  about  equal  to  tlie  amount  meutioned  in  this 
question.    We  conclude   that  the  defendants  ought  to  collate  that  amount  iu 
partition. 

III.  The  mortgage  loan  of  $50,000  bore  interest  at  the  rate  of  8  per  cent.,  or 
$4000  per  annum  from  the  1st  January  1854,  payable  yearly.  Inhere  are  four 
receipts  for  the  payment  of  this  interest  given  in  evidence,  each  for  four  thousarid 
dollars.  Three  of  them  are  dated  on  the  same  day,  the  3d  April  1857,  and  are 
for  the  interest  of  the  yeara  1854,  1855,  and  1856  resixjctively  ;  and  the  fourth  is 
dated  1st  June  1858,  and  is  for  the  interest  of  the  year  1857.  They  are  signed 
with  the  ordinary  mark  of  the  widow  Bertant,  and  by  several  witiiessses.  Two  of 
the  subscribing  witnesses  of  these  receipts  have  proved  that  the  amount  specified 
in  them  was  counted  to  widow  Bertant,  who  took  the  same  into  her  jpossession  iu 
their  presence.  These  large  sums  have  disappeared  without  leaving  any  intx. 
Mrs.  Widow  Bertant  is  proved  to  have  been  very  economical,  living  entirely  at 
home,  and  having  no  expenses.  It  appears  reasonable  to  expect  that  so  large  a 
sum  as  twelve  thousand  dollars,  received  on  the  3d  April.  1857,  would  have  b^^eu 
put  in  some  safe  place  of  deposit.  The  evidence  forbids  the  belief  that  it  has 
been  spent  by  the  old  lady ;  and  if  she  had  lost  it,  it  would  certainly  have  been 
missed,  and  would  have  been  the  subject  of  search  and  enquiry.  Then,  as  to  the 
smaller  sum  of  four  thousand  dollars  paid  on  the  1st  of  June,  1858,  about  two 
months  before  the  death  of  the  widow  Bertant^  this  also  disapj)cai*ed  ;  for  there 
was  no  money  whatever  found  when  the  inventory  was  made,  in  the  month  of 
September  following.  Other  evidence  shows  that  Mrs.  Bertant  kept  little  or  no 
money  about  her.  The  only  reasonable  inference  from  all  this  is,  that  the  for- 
mality of  counting  down  on  a  table  the  sums  expressed  in  tho^^3  receipts,  and 
putting  them  into  the  hands  of  the  widow  Bertani,  in  the  presence  of  witness, 
was  only  intended  to  cover  a  remission  of  the  debt  for  interest  fi>r  the  years  ex- 
pressed. Her  age  and  infirmities  made  it  necessary  that  the  persons  with  whom 
she  lived,  her  children,  in  whom  we  cannot  doubt  she  reposed  all  her  confidence, 
should  be  the  depositaries  of  her  funds. 

If  she  intended,  as  we  presume  from  the  facts  just  alluded  to,  to  make  a  ri'Diii- 
sion  to  the  defendants  of  this  interest,  such  remission  is  considered  as  an  advance 
on  their  portion  in  her  succession,  (C.  0.  Art.  1307) ;  and  is  therefore  subject  to 
collation  (1308).  See  also  articles  1309,  1310,  1311. 

A  question  of  law  remains — whether  the  debt  of  fifty  thousand  dollars,  for 
money  lent  by  wjdow  Bertant  to  her  sons  in  1854,  payable  the  1st  January  1869, 
is  susceptible  of  partition  between  the  heirs  of  widow  Bertant ^  before  the  matu 
rity  of  the  debt. 

No  reason  is  perceived  by  us  why  this  partition  may  not  be  made  at  once. 

The  allegations  of  the  petition  in  relation  to  the  indebtedness  of  the  plaintiff, 
and  of  Auguste  Philibert  Bertant^  defendant,  to  the  succession  of  their  mother  for 
slaves  purchased  by  them  from  her,  on  the  26th  July,  1858,  and  in  relation  to 
the  indebtedness  of  the  succession  to  plaintiff  for  her  rights  as  heir  of  her  deceased 
brother,  Jean  Baptiste  LeBlanCj  are  not  disputed.  Those  claims  will  therefore  be 
allowed  in  partition. 

It  is  therefore  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed ;  and  liiat  the  parties  be  referred  to  the  Recorder  of  the  parish  of 
St  James,  to  make  a  partition  of  the  estate  of  their  ancestor,  Mrs.  Widow  Ath 
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Martha  A.  Gardner  v.  Robert  A.  Montagne. 

In  ca-p  the  debtor  refuse  or  noglect  to  accept  an  iiiheritsuice,  to  the  pj-.\iudice  of  his  crt»ilitor.^,  they  may 
acpppt  the  .saiii<»,  ani  exercise  all  his  rightd  In  the  manner  provided  for  under  the  titl«»  of  successions  ; 
an<lthoyarc  authorized,  by  virtue  of  the  action  given  by  this  flection,  to  exercise  all  the  rights 
wliirli  tljo  dohtnr  could  do  for  recovering  pOi}se*tsian  of  the  property  to  which  he  is  entitled,  in  order 
to  make  the  same  uvailablo  to  the  payment  of  their  debts.  C.  C.  1985. 

An  beir  who  subsequent!)'  accepted  the  gucces.<'ion  of  his  mother,  after  his  creditors  hafi  been  Bubsli 
tuted,  cannot  be  received  to  uiquire,  at  least  a^  again<)t  a  third  Innocent  possea^or,  into  the  legality 
of  ttie  proceedings  which  tran:itpireil  before  the  acceptance.  C.  C.  1014,  1024. 

APPEAL  from  the  District  Court  of  the  Parish  of  Madison,  Farrar,  J. 
M.  WnUaeej  for  plaintiff  anil  appellant.  A.  B.  Hynes,  for  defend- 
ant. 

DtrFFEi«,  J.  The  plaintiff,  as  tutrix  of  her  minor  children,  issue  of  her 
marriage  with  Ashiel  Gardner,  is  appellant  from  a  judgment  rendered, 
on  the  verdict  of  a  jury,  adversely  to  her  pretentions. 

fJemaima  Gardner,  the  mother  of  said  Ashiel  Gardner,  made  a  will  dis- 
posing of  all  her  property  to  the  exclusion  of  her  son,  but  bequeathing 
to  his  wife,  the  plaintiff,  an  amount  which  would  have  been  equal  to  the 
share  of  her  son,  liad  she  died  intestate.  This  will  was  duly  admitted  to 
probate.  Prior  to  the  date  of  said  will,  Robert  Ingram,  Jasper  Ingram, 
and  Mary  Ingram,  wife  of  Clerman  J.  Ingram,  had  obtained  a  judgment 
against  Ashiel  Gardner;  and  after  the  probate  of  the  will  of  Jemaima 
(Tanlnor,  they  instituted  an  action  against  said  Asliiel  Gardner  and  wife, 
and  all  the  legatees  and  legal  heirs  of  the  testatrix.  They  averred  that 
their  debtor  liad  no  apparent  property  to  satisfy  their  judgment;  that  he 
had  neglected  to  accept  the  succession  or  to  demand  his  legitime^  and 
they  concluded  by  asking  the  reduction  of  the  legacies  to  the  disposal)le 
portion,  and  to  be  allowed  to  claim  the  legitimate  portion^f  Ashiel  Gard- 
ner in  his  stead. 

All  the  defendants  joined  in  an  answer  denying  the  right  of  the  plain- 
tiffs to  attack  the  testamentary  dispositions,  or  to  claim  a  reduction.  On 
the  aliove  issues,  the  District  Judge  rendered  a  judgment  on  the  5th  of 
May,  1852,  recognising  the  judgment  of  the  said  Robert  Ingram  et  al. 
against  Ashiel  Gardner,  and  decreeing  **  that  plaintiffs  be  substituted  to 
the  rights  of  Ashiel  Gardner  in  the  succession  of  his  mother,  Jemaima 
Gardner,  for  the  above  mentioned  sums,  and  that  the  will  of  Jemaima 
Gardner  attacked  in  this  case  is  nuU  and  void." 

Tliis  judgment  was  satisfied,  in  part,  by  the  seizure  and  sale  on  the  first 
Saturday  of  Febmai-y,  1^53,  of  all  the  right,  title  and  interest  of  the  debt- 
or, Ashiel  Gardner,  in  tlie  propei-ty  of  the  succession  of  Jemaima  Gard- 
ner, his  deceased  mother. 


gmlt  Bertantf  upon  the  b:\sis,  and  siih-ect  1 1  tlic  coilatloiu  prescriWed  in  the  fore-  LbBiakc 
going  reasons  for  jndgincnt ;  and  that  the  costs  of  this  appeal  be  paid  by  the  BraeTiirr 
defendants  and  appellees  ;  the  cost^  of  the  court  l)elow  to  be  paid  by  the  mass. 

Land,  J.,  absent,  concumng. 

DiTFEL,  J.,  recused  himself. 
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garpmb  The  object  of  the  preeent  suit  is  to  evict  the  defendant,  who  is  a  third 

MoxTAQM.  possessor,  of  a  portion  of  the  property  thus  transferred  by  the  Sheriff  in 
February  1853,  because  the  sale  was  not  made  at  the  time  and  place 
required  by  law,  and  because  the  undivided  fifth  interest  of  Ashiel  Gard- 
ner was  adjiidicated  to  the  administrator  of  the  succession  of  Jemaima 
Grardner. 

The  judgment  of  the  5th  of  May  1852,  had,  before  the  death  of  Ashiel 
Gardner,  and  as  against  him,  acquired,  by  the  lapse  of  time,  the  force  of 
the  thing  adjudged,  and  it  is  not,  therefore,  "wdthin  our  province  to  in- 
quire into  its  soundness. 

This  last  mentioned  judgment  was,  evidently,  based  on  the  articles 
1014  and  1985  of  the  Code,  and  hence  carried  with  it  all  their  conse- 
quences,  one  of  which  was  to  put  the  plaintiffs  in  the  place  and  stea<l  of 
their  debtor  until  they  had  obtained  a  full  satisfaction  of  their  claim. 

Ashiel  Gardner,  it  is  true,  might  have  subsequently  accepte<l  the  suc- 
cession of  his  mother;  but  such  an  acceptance  could  not  have  affected  his 
substituted  creditors,  and  still  less  the  rights  already  acquired  by  third 
persons  on  the  property  of  the  succession  under  proceedings  provoked 
by  those  who  had  been  judicially  substituted  in  his  place;  from  whence 
we  conclude  that  Ashiel  Gardner  could  not  have  been  received  t*^)  inquire, 
at  least  as  against  a  third  innocent  possessor,  into  the  legality  of  the  pn)- 
ceedings  which  transpired  before  the  acceptance.  Such,  it  appears  t<^  us. 
is  the  inevitable  effect  of  the  articles  1014  and  1024  of  the  Code. 

And  as  the  children  of  the  plaintiff  claim  through  their  father,  Ashiel 
Gardner,  they  cannot  be  placed  in  a  more  favorable  position. 

For  the  reasons  assigned  the  judgment  of  the  District  Court  is  affirmed. 
wJth  costs  in  both  courts. 

VooRHiES,  J.,  absent. 


«  #-%.#«-^%^-« 


Robert  K.  Walker  v.  James  H.  Wina field. 

Wliero  answers  lo  interrogalnrios  arc  not  rosponsivo,  they  will  be  taken  for  coufe-jjiiHl. 

APPEAL  from  the  Dist.  Court  of  the  Pari.sh  of  St.  Helena,   WilADn,  J. 
Foml,  Taylor  d'  Hunter,  for  plaintiff  and   appellant.     Thorn ftfion  d' 
Kussell  and  Q.  W.  Martin,  for  defendant. 

DiTFFEL,  J.  The  plaintiff  having  endorsed  a  draft  drawn  1\\  the  was- 
ter of  tlie  steamer  Iroquois,  paid  it  after  protest,  and  now  seeks  his  pnv- 
ment  from  the  defendant  as  owner  of  the  vessel. 

The  plaintiff  was  at  the  date  of  the  execution  of  the  bill  and  of  his  en- 
dorsement, the  clerk  of  the  steamer,  and  it  may  be  assumeil  that  he  was 
a  surety  or  guarantor. 

The  defendant  propounded  certjiin  interrogatories  to  the  plaintiff,  ihf 
fourth  of  whichTs  as  follows: 

'*Did  you  not  know  that  at  the  time  of  the  tmnsfer,  and  at  the  time 
you  endorsed  said  bill  of  exchange,  said  boat  belonged  t«)  and  was  the 
property  of  James  A.  Trice,  or  of  Wingfield,  Trice  &  (^o? '' 

The  word  transfer,  in  the  above  iut<^rrogatory,  alludes  to  the  tiwisfer 
of  the  steamer  Iroquois  from  C.  M.  Blackraan  to  the  defendant. 
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The  plain  tiff  answered:  **Iwas  requested,  shortly  previous  to  my  en-        Walkkr 
dorsing  the  bill  of  exchange  sued  on,  by  defendant  to  have  the  boat  in-      Wisanwu^. 
Bnred  as  his  property,  if  I  could  get  it  done  at  Nashville. " 

This  answer  not  being  responsive,  the  interrogatoiy  was,  on  a  regular 
nile,  taken  for  confessed,  and  the  District  Judge,  considering  no  doul)t 
that  the  defendant  was,  to  the  knowledge  of  the  plaintiff,  only  the  nomi- 
nal o^vner  of  the  steamer,  rendered  judgment  in  favor  of  the  defendant. 

It  is  e\'ident  from  the  above  pxpose,  that  the  plaintiff  has  no  cause  of 
action  against  the  defendant. 

Judgment  affirmed. 

VooRHTES,  J.,  absent. 


r  ^..»-^^  ^.» 


A.  A.  Tja FOREST  V.  W.  D.  V.  Downing. 

Ill  1544.  the  SocroLiry  of  tha  Treasury,  JiiJge  Bibb,  dor.iiioil  that  patent-  onglit  to  is.^ue  to  those  hiihUntJ 
tbi?  Floumas  claim  Tor  the  lanrU  l)clwxH>n  those  already  patented  and  the  Manchac  ;  bat  on  the  Tth  of 
January  rollowing,  Congress,  by  a  Joint  Rcssolutton  of  both  Hoibses,  prohibited  tlio  issuanre  of  evi 
dence  of  tilk*  uimhi  that  "  SiMinish  hnd  claim."'    For  a  history  of  this  clas.-?  of  cases,  viiU  fiiitnt  v. 
Ilarrvinn,  6  Annual,  TS. 

In  the  caw  of  CarrM  wSaffnrd^Z  Howard,  46,  the  Supremo  Court  of  the  United  States  decided  that  landn 
when  Mfci,  arc  no  more  the  projierty  of  the  Unitod  Plates  than  land.«*  palerUfd. 

\  PPEAXi  from  the  Dist.  Court  of  the  Parish  of  Point  Coupee.  Mr  Ven,  J. 
IL  At  lam  BeaUif,  for  plaintiff  and  ai)pellant.  /?.  //.  Fenncr  cf*  11.  11. 
lirad/ord,  and  F.  H.  Farrar,  for  defendants. 

Mebric'k,  C  J.  This  suit  is  brought  to  recover  of  the  defendant  101.80 
acres  of  land,  forming  apart  of  his  plantiition,  which  has  been  in  the  pos- 
session of  himself  and  vendors  since  1840,  if  not  since  1835,  the  date  of  tlu* 
original  entry  at  the  Land  Office. 

Tlie  land  Ls  situated  upon  the  eastern  bank  of  the  Bayou  Fordo(^lu\ 
in  the  Parish  of  Point  Coupee,  and  is  lot  No.  60,  in  township  No.  5,  S. , 
range  8,  east.  It  was  entered  for  Henr^^  Turner  and  John  M.  Pelton,  as 
a^y^ignoes  of  Marie  Dugas  and  Alexis  Brasset,  on  the  first  day  of  Sept<*mber, 
A.  D.  1885,  and  the  price,  J?202  32,  having  been  paid,  a  i)atent  certificate 
isMiied  in  their  favor.  Turner  and  Pelton  sold  to  John  A.  (Quitman,  May 
20th,  1840,  several  lots  of  land,  including  the  one  in  controversy,  f<^r  the 
sum  of  #20,000.  Gen.  Quitman  sold,  on  the  17th  of  February,  1842,  the 
land  in  question  with  certain  other  hxnds,  n  part  of  tlie  hinds  bought  by 
him  of  Turner  and  Pelton,  for  ^11,334  80,  to  the  defc^ndarit,  Wm.  1).  V. 
DoT^iiing.  The  patent  never  issued  in  favor  of  Turner  and  Pelton,  uiid 
fche  entry  was  canceled  a^  the  Land  Office,  on  the  books  of  the  office,  under 
the  following  circumstances : 

The  ori^nal  preemption  claim  of  Dugas  and  Brasset  was  for  148.08  acres, 
lying  upon  Bayou  Manchac,  and  supposed  to  be  within  the  Houmas  gi*aut. 

In  1829  Mr.  (Iraham,  Commissioner  of  tlie  Oeneral  Laud  Office,  decided 
that  the  lands  lying  upon  the  Amite  river  and  Bayou  iVranchac  were  public 
lands,  and  not  \Nnthin  Houmas'  gi*ant,  which  was  considered  as  confirmed 
Ui  the  depth  of  one  and  a  half  leagues  only,  and  patents  issued  accord- 
ingly. Tliereupon,  the  lands  on  the  Manchac  were  deemed  to  l)e  pub- 
lic lands. 


302  SUPREME  COURT  OF  LOULSIANA. 

Iakorr T  On  the  fourth  of  July,  loJ."),  M»uio  Diiga:;  aii.l  AloxL;  UnusM^  entered 

now.Nixrj.  the  148  acres,  in  viiiiiie  of  a  sottlemout  made  thoreon  in  1833,  prior  to  the 
passage  of  tlie  Act  of  Congress  of  19th  June,  1834,  which  authorized  the 
preemption.  They  became  entitled  (having  both  settled  upon  the  some 
quarter  section)  to  *' a  float,'*  or  sufficient  land  elsewhere  to  make  the 
complement  of  a  quarter  section  to  each.  This  float,  w^hich  was  located 
ujion  the  land  in  dispute,  was  transferred  to  Turner  and  Pelton  in  Sep- 
tember, 1835,  and  the  x)atent  certificate  above  refen-ed  to  issued  to  them 
and  in  their  names  on  the  17th  of  October,  1835. 

In  1844,  the  Secrettiry  of  the  Treasury,  Mr.  Bibb,  decided  that  patents 
oiight  to  issue  to  those  holding  the  Houmas  claim,  for  the  lands  between 
those  ah'eady  patented  and  the  Manchac,  but  on  the  7th  day  of  January 
following.  Congress,  by  a  Joint  Resolution  of  both  Houses,  prohibited  tlie 
issuance  of  evidence  of  title  upon  that  ** Spanish  land  claim." 

Brasset,  notwithstanding  the  previous  sale  by  himself  and  Marie  Dngas 
of  the  float  to  Turner  and  Pelton,  sold  for  the  sum  of  ^30  to  George  W. 
Waterston,  his  nght  both  to  the  float  and  the  primary  claim,  and  the 
money,  notwithstanding  the  outstanding  patent  certificate  in  the  names 
of  Turner  and  Pelton,  seems  to  have  been  refunded,  or  rather  paid  to 
George  W.  Waterston,  and  the  entry  on  the  books  at  the  Lapd  Office  was 
canceled. 

The  plain tifT,  availing  himself  of  this  state  of.  things,  obtained,  in  1855, 
a  patent  for  the  hind  from  the  State  of  Louisiana,  as  swamp  laud. 

The  District  Judge  was  of  the  opinion  that  the  jjurchase  of  the  land  by 
Diigas  and  Brasset  was  valid,  not  only  because  it  was  uncertain  that  their 
primary  claim  was  within  Houmas'  grant,  but  also  because  the  land  l>onght 
under  the  float  wj\s  subject  to  private  entry  at  the  Land  Office.  He  gave 
judgment,  consequently,  for  the  defendant;  and  plaintiff  appeals. 

In  this  Court  a  great  variety  of  intricate  questions  have  been  discussed 
in  the  elaboi*ate  l)riefs  filed  by  counsel ;  but,  with  the  exception  of  the 
return  of  the  money  to  Waterston,  and  the  want  of  a  patent  by  defendants 
the  case  is  analogous  to  the  case  of  Foley  v.  Barrhon,  5  An.  75.  As  the 
Acts  of  Congi'eas  are  referred  to,  and  the  history  of  this  class  of  cases  is 
given  in  that  decision,  we  shall  refrain  from  repeating  what  is  there  said, 
and  spare  ourselves  the  labor  of  swelling  this  opinion  by  incorporating 
into  the  same  an  analysis  of  the  complicated  matters  involved  in  the  Hou- 
mas grant;  and  we  shall  abstain  also  from  expressing  any  opinion  further 
upon  the  validity  of  tliat  title  as  it  now  exists. 

We  think  it  is  clear,  that  after  the  patent  certificate  issued  to  Turner 
and  Pelton  for  lot  60,  in  township  5,  range  8,  east,  Brasset  (who  had 
only  been  pari  owner)  could  not  deprive  them  of  their  equitable  riglit  bv 
any  transfer  he  could  make  to  a  third  party.  • 

In  the  case  of  Carroll  v.  Sitfford,  3  How.  46,  the  Supreme  Court  of  the 
United  States  said :  * '  Now,  lands  which  have  })een  sold  bv  the  United 
States,  can  in  no  sense  be  called  the  property  of  the  United  States.  They 
are  no  more  the  property  of  the  United  States  than  lands  patented.  So 
far  as  the  rights  of  the  purchaser  are  considered,  they  are  protected  under 
the  patent  certificate  rs  fully  as  under  the  patent.  Suppose  the  officers 
of  the  Gr)vernineut  ]ia<l  sold  a  tract  of  land,  received  the  purchase  money, 
and  issued  a  pat<*nt  ceriificate,  can  it  be  contended  that  they  could  sell  it 
again,  and  convey  a  good  title?    They  could  no  more  do  this  than  they 
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could  sell  land  a  second  time  which  had  heeu  previously  jiatented.    When       Lakork« 
sold,  the  Government,  until  the  patent  shall  issue,  hokhi  the  mere  legal        Djwmko. 
title  for  the  hind  in  trust  for  the  purchaser,  and  any  second  purchaser 
would  take  the  land  charged  with  the  trust." 

In  the  case  of  Foley  v.  HarrimUy  5  An.  90,  this  Court  said:  *'  We  are 
not  prepared  to  concede  that  the  entries  were  originally  made  in  violation 
of  law.  The  proviso  of  the  Act  of  1811  is,  that  until  the  final  decision  of 
("ongress  thereon,  no  tnict  of  land  shall  be  offered  for  sale,  the  claim  to 
which  has  in  due  time  and  according  to  law  been  i)resented  to  the  Kecor- 
dor  of  land  titles  in  the  District  of  Louisiana,  &c.  It  is  true  that  the 
Houmas  chiim  hiul  been  thus  presented.  But  the  pLiintiff  »ulmits  that  it 
was  acted  upon  and  confirmed  by  the  Act  of  18th  of  March,  1814.  This 
confirmation  satisfied  the  proviso  of  the  Act  of  1811." 

The  District  Judge  has  decided,  and  we  concur  with  him  in  his  conclu- 
sion, that  the  pi*oof  does  not  satisfactorily  show  the  primary  claim  of  Du- 
gas  and  Brasset  to  have  been  wdthin  the  Houmiis  grant,  as  coufiimed  by 
Congress  i)rior  to  their  entry. 

•  As  a  consequ(»nce,  the  patent  certificate  of  Turner  aiul  Peltou,  which 
has  never,  as  we  perceive,  been  canceled  in  the  hands  of  defendant,  will 
protcjct  the  hitter  agtiinst  the  plaintiff's  title. 

It  is,  ther^fore,  ordered,  adjudged  and  decreed  by  the  Court,  that  the 
judgmeut  of  the  lower  Court  be  affirmed,  and  that  the  plaintiff  pay  the 
costs  of  the  appeal. 

VooRHiES,  J.,  absent. 


^r^««  ^^^«^^^^^«^%^^^^^^  *^  ^^ ^^.m^ ^^..^^  ^^^^k«-«^%  ^^  ^^  ««.^ 


W.  H.  Nelson  u.  E.  Beard  ct  als. 

The  failure  of  i!ie  clerk  to  issue,  or  of  the  Slieritl'  to  inakc,  tlic  service  of  citation  of  iipivAl,  or  ihe  ne 
gk-iU  of  the  latter  to  make  his  return,  cannot  be  attributable  to  the  np|ieIlHnt ;  who,  in  Huch  a  chm? 
will  bo  altowed  furtlier  time  to  rite  the  apuollee. 

VPPEAL  from  the  Fifth  District  Court  of  Now  Orleans,  Efjijleston,  J. 
Cutler  &  Thonuts  for  plaintiff.     T.  A.  Bartletty  for  defendant. 

DiTTEi*,  J.  The  appellee  complains  that  he  was  not  cdted  to  answer 
the  ap|>eal. 

The  appeal  was  regularly  taken,  the  bond  was  given  in  due  form,  the 
citation  issued  in  time,  and  the  transcript  was  seasonably  filed. 

The  failure  of  the  Sheriff  to  make  the  sei'Ndce  of  the  citation,  or  his  ne- 
glect to  make  his  return,  cannot  be  attributable  to  the  appellants.  Leiris 
V.  Uennen  et  ai,  13  An.  25U. 

It  is,  therefore,  ordered,  adjudged  and  decrt;ed,  that  the  rule,  be  dis- 
charged, and  that  this  cause  be  continued  until  the  fifst  Monday  of  No- 
vember eighteen  hundred  and  sixty-one,  in  order  that  the  ai)pellee  may 
be  cited  to  answer  the  ai)peal  on  the  day  last  named. 

VooRHiES,  J.,  absent. 
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Succession  of  Joel  Foster. — S.  R.  Corkern,  Adm  r. 

The  Act  (•!  1855,  section  9,  prchcribcs  Ihal  *'  no  account  shall  be  iHunologated  by  the  Clerk  of  Ibt-  Court, 
until  it  .>hall  tiuvo  been  duly  notiAtid,  at  least  thirty  dayB  in  the  manner  rc({uintl  by  law.''  For  wbich 
in.inuer  in  all  judicial  proiKtvlinir!*,  vuU  Ri'viswl  Fl-itutos,  p.  4. 

4  PPEAL  from  tlie  District  Coiii-t  of  tlu^  Parish  of  St.  H<4oiia,  WiUun,  J 
i\     J/.  M.  Smithy  for  appellljiut.     ii'.  /*.  Ellk\  conti'a. 

Buchanan,  J.  This  is  an  ai)i)eal  fi*om  a  jntlgmout  of  homologation  of 
an  account  of  administration.  The-  ai)])cal  is  ttikcn  by  one  of  the  heirs. 
The  judgment  of  liomok)gjition  wjus  rendered  ])ya  ck»rk  of  court. 

Apjilicant  conii)lains  that  the  homok)giition  of  the  a(*couut  wa«  nut  pre- 
ceth'd  by  the  thirty  days'  notice  retpiired  by  the  Act  of  1855. 

The  account  wius  tiled  25th  November,  1851).  On  the  same  day,  an  or- 
der was  made  l)y  the  Clerk  of  the  District  Court,  *'  that  du«  and  legal  ad- 
vertisement be  made,  and  legal  notice  be  given  of  the  tiling  of  the  lie- 
count."  It  is  in  i>roof  that  a  notice  was  mtide  out  and  signed  by  the  dep- 
uty clerk  of  the  court  on  the  tirst  December,  1859;  and  that  a  eojiy  of  said 
notice  was  handed  to  the  editor  of  a  newspaper  })ublished  in  the  parish 
on  the  siime  (hiy.  But  there  is  no  proof  that  this  notice  was  ever  pub- 
lished. 

The  Act  of  1855,  page  50,  scH'tion  9,  (PhiUips'  Re\Tl8ed  Statute's,  p.  80) 
prescribes  that  "no  account  shall  be  homologatiHl  by  the  clerk  uutil  it 
shall  have  })een  notitied,  at  least  thirty  days,  in  the  manner  prescribed  by 
hiw." 

The  first  section  of  the  act  relative  to  judicial  advertisements,  of  18.)5, 
pjige  80,  (Phillips' Revised  Statu t(»s,  page  4)  provides  that  **in  jdl  cju<es 
in  which  advertisements  are  retjuii-ed  to  be  made  in  relation  to  jmhcial 
proceedings,  iVrc,  they  shall  be  inddished  in  a  newspaper  printed  in  the 
])arish  in  which  the  judicial  proceedings  are  carried  on,"  &v. 

The  hiw  in  r(^gard  to  notice  does  not  api)ear  to  have  been  comphed  with 
in  this  instance. 

It  is,  therefore,  adjudged  and  decreed,  that  the 'judgment  of  homologa- 
ti<m  of  the  account  of  administration  filed  herein,  be  revei-sod  and  avoid- 
ed; and  that  the  cause  be;  remand(Hl  to  the  District  Court,  for  notice  by 
l)iiblication,  and  for  other  proceedings  accH)rding  to  law;  and  that  the 
costs  t)f  this  ai^i)eid  be  paid  by  the  api)eUee. 

Land,  J.,  absent,  concun-ing. 


NEW  OKLEAN0,  MAY,  1861. 


m 


Robert  W.  McRak  r.  His  Creditors. 

Debt*  due  fo.-  nect"5«ary  supplies  furnished  lo  any  farm  or  jjlantation,  aro  privileged  on  the  product  of 

the  last  crop,  and  the  crop  at  present  in  the  ground. 
A  repairer  of  cart««,  wagnn.^,  &c.,  has  no  privilogo  upon  the  proc«od:«  of  the  »ale  of  a  plantation  on  which 

they  were  used. 
An  over^et-r  has  no  priviU'ge  on  the  crop  of  the  year  ijubscqueiit  to  hLs  sservice:*,  unle^.s  tlio  crop  wan  in 

(he  fpvund. 
An  engineer  h.i«*  wf  privilcu'o  by  the  Co»ie,  uud  u  suizure  gives  him  iioiio.    The  croditor  of  an  insolvent 

(-.luina  litigate  his  demariil  for  a  prtrilegc  in  u  sei>aratti  ^iiiil  again.<jt  the  !!>yndic.    See  cases  ciiod. 
Thp  creditor  caiiunt  he  aUowfd  two  privilegos  on  the  .«anie  thing,  so  as  to  draw  a  double  dividend  from 

two  dinVront  riiiid.-i.    Workmen,  and  jK-rsons  furniphing  materialH, have  no  privilege  when  their  claim 

I''  over  $.'>oo  and  the  a^jreement  h:is  not  bc»en  reduced  to  writing  and  rcgintered  with  the  Recorder  of 

MorljraK  •'. 
VovHtinD  lilies  not  liilce  place  iinles-  by  the  U'rnis  uf  the  agreemonl,  or  a  full  discharge  of  the  original 

•i«l>t.     TiW*  caaea  and  articles  cited. 
The  dei'laraUons  of  the  lurtios  to  a  public  act  cunuoi  be  contradicted  by  parol  testimony  introduced  by 

liie  party  who  has  made  tho.se  declaration -i.  unless  uptin  allegation  and  proof  of  fraud,  duress  or  error. 

APPEAL*  from  the  DiHtrict  Court  of  the  Parish  of  Point  Coupee,  Far- 
rar,  J.  Clarke  d'  Btiifni\  for  syutlic,  appellee.  P.  H.  Farrar,  P. 
A.  Boy,  and  T.  /.  <fc  W.  It.  (hohif^  for  appellants  and  others. 

Buchanan,  J.  This  is  an  appeal  from  a  judgment  upon  oppositions  to  a 
tableau  of  distribution. 

I.  McKleroy  &  Bradford,  ap})ellauts,  object  to  the  allowance  of  a  privi- 
lege to  Louis  Fabre,  on  the  crop  of  1857,  for  barrels  furnished  and  made 
to  contain  molasses. 

The  privilege  is  claimed  muler  the  amendment  to  the  iii'st  paragraph  of 
the  article  3184  of  the  Civil  Code  (Phillips'  Rev.  Stat.  80),  which  reads  as 
follows:  *^  Debts  due  for  necessary  supplies  furnished  to  any  farm  or  plan- 
tation, are  privileged  on  the  product  of  the  last  crop,  and  the  crop  at 
present  in  the  ground/' 

The  privilege  appears  to  liave  been  properly  allowed. 

n.  The  same  remarks  apply  to  the  claim  of  Thomas  Claycomb.  The 
supply  being  provided,  and  being  not  unreasonable,  the  presumption  was  in 
favor  of  the  claimant;  and  the  burden  of  proof  that  they  were  not  used 
was  on  the  opponent. 

in.  John  Donner  repaired  carts,  wagons,  <fec.  He  is  allowed  a  privi- 
lege on  the  proceeds  of  the  sale  of  the  plantation.  We  have  been  referred 
to  no  law  granting  such  a  privilege.     Gayarre  v.  IVentiard,  9  An.  254. 

^\^  Newsom  has  judgment  with  privilege  on  the  crop  of  1858,  for  the 
hire  of  slaves  in  1857.  This  should  be  reversed,  under  the  decision  of  this 
Court  in  12  An.  483. 

V.  T.  C.  Dial  has  judgment,  with  privilege  on  the  crop  of  1858,  for 
overseer's  wages  on  the  plantation  of  the  insolvent  in  the  year  1857.  Un- 
der the  expressions  of  the  article  3184  of  the  Code,  as  interpreted  by  us  in 
the  cases  in  12th  and  13th  Annual,  Mr.  Dial  is  not  entitled  to  the  privi- 
lege. His  year  of  service  as  overseer  expired  on  the  1st  January,  1858. 
At  that  time,  the  crop  of  1858  was  not  in  the  ground, 

VI.  Ct.  A.  Garron,  engineer,  has  been  allowed  privilege  for  sixty  dollars 
for  his  w^ages,  upon  two  hogsheads  of  sugai*.  He  has  no  privilege  arising 
from  the  nature  of  his  claim,  and  the  seizure  which  he  caused  to  be  made 
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McRab        gave  him  no  privilege,  for  the  reawns  stftted  in  Tenny  v.  FroroftU/,  14 
CRKniToitf.      Annual,  221. 

VII.  Thomi^son,  Hieronyinus  k  Co.  sold  tlie  insolvent  a  lot  of  mules  for 
$3,580  in  August,  1857.  These  mules  have  been  sold  separately  by  the 
syndic,  and  their  i)roceeds  (i?l,rtl6)  have  been  allotted  to  T.,  K.  &  Co. 
imder  the  privilege  of  vendors.  For  the  balance  of  the  price,  the  claim- 
ants have  been  allowed  the  inivilege  of  '* necessary  supplies"  upon  the 
crop  of  1858.  Of  this  allowance,  the  ap2)ellants  complain,  and  we  think, 
with  reason.  The  creditor  cannot  be  allowed  two  imvileges  on  the  same 
thing,  so  as  to  draw  a  double  dividend  from  two  different  funds.  The  sep- 
arate sale  at  his  instance,  and  his  appropriation  of  the  price,  exhausted 
his  privilege.  Besides,  these  mules  were  sold  in  1857,  and  gave  no  privi- 
lege bylaw  upon  the  crop  of  1858;  supposing  them  to  be  supplies  under 
the  article  3184. 

Mil.  Heniy  Tenny  claims  5^1)52  for  timber  fui'nished  and  labor  done  on 
the  sugar-house  of  R.  W.  McRae.  But  he  has  no  i>rivilege  for  this  work, 
which  exceeded  ^500,  inasmuch  as  his  conti*act  was  not  reduced  to  writing, 
nor  registered.     C.  C.  2746,  3239. 

IX.  Ward  &  Co.  sold  lumber  to  McRae  in  October  and  November  1857, 
to  the  amount  of  .15363  79,  which  was  used  in  repairing  the  sugar-house  of 
the  insolvent.  They  oppose  the  tableau,  and  ask  a  privilege  upon  the 
sugar-house,  which  has  been  gi-anted  them.  C.  C.  2743,  et  seq;  3239,  3216. 
Prescription  of  Ward  &  Co.  's  privilege  interrupted  by  the  stay  of  proceed- 
ings of  McRae,  and  the  privilege  was  properly  allowed. 

X.  G.  B.  Miller  sold  lumber  to  McRae  the  insolvent  in  1857,  which  whs 
used  for  rex^airing  buildings  and  making  coolers.  The  coolers  are  a  part 
of  the  building  (a  sugar-house).  Privilege  was  properly  allowed  for  the 
portion  of  this  claim  which  wfis  not  prescribed  by  the  lapse  of  six  months 
from  date  of  supplies. 

XI.  It  is  contended  by  appellants,  that  Brady,  Gorman  &  Co.,  appel- 
lees, were  incorrectly  ranked  by  the  judgment  of  the  District  Court  as 
creditors,  by  judgment,  of  the  insolvent.  They  urge  that  this  judgment 
was  novated  by  certain  drafts,  of  about  an  equal  amount,  drawn  by  the 
insolvent  on  Brady,  Gorman  &  Co. ,  which  were  negotiated,  and,  at  matu- 
rity, taken  up  and  paid,  by  the  latter.  The  evidence  of  this  alleged  no^'a- 
tion  is  supposed  to  be  found  in  the  following  letter: 

**New  Orleans,  June  11,  1856. 
*'B.  W.  McBae,  Point  Coupee: 

**Dear  Sir, — We  will  thank  you  to  sign  the  enclosed  drafts  on  us  for 
813,000,  at  seven  and  nine  months  date.  We  wish  to  negotiate  them,  luid 
reimburse  ourselves  as  far  as  they  go,  for  moneys  advanced  on  your  ac- 
count. This  course  you  supported  when  oiu*  Mr.  Bfady  last  sa^  you,  and 
afi  it  will  not  in  any  manner  increase  your  liability  to  us,  as  the  proceedB 
will  be  credited  to  your  account,  we  will  ask  you  to  forward  them  to  us 
immediately.     Very  respectfully,  youi-s, 

''Brady,  Goitnan  d:  Co,"' 

We  do  not  perceive,  in  the  exiiressions  of  this  letter,  such  distinct  ac- 
knowledgment or  admission  that  the  drafts  in  question  were  to  be  taken 
by  the  writers  in  payment  and  discharge  of  their  judgment  against  their 
correspondent,  as  was  held  in  GaiU  v.  Schooner  Osceola,  14  An.  55,  to  be 
the  test  and  criterion  of  a  novation.  See  also  the  cases  at  pages  93,  861, 
and  484  of  the  same- volume;  and  articles  2181  to  2186  of  the  Ciyil  Code. 
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Xn.  A.  Miltenberger  &  Co. ,  appellants,  complain  of  the  allowance  by  mcRa* 
the  District  Court  of  a  subrogation  in  favor  of  Colin  F.  McRae  to  a  moi*t-  (RKrviTORs. 
gage  held  by  Zenon  Porehe  upon  the  Crescent  Park  plantation  and  the 
Glen  Mary  plantation.  PVom  the  record  it  appears,  that  in  the  act  of 
mortgage  in  favor  of  Pt)rche,  both  Robert  W.  McRae,  the  insolvent,  and 
Colin  F.  McRae,  bound  themselves  to  jjay  the  debt,  and  declared  that  to 
secure  its  payment,  the  C^rescent  Park  plantation  and  slaves  were  the  fii*st 
mortgaged,  the  Glen  Mai*;v'  plantation  and  slaves  being  also  mortgage<l  an 
a  furih^'  security. 

Parol  evidence  was  offered  and  received  to  contradict  the  authentic  act, 
and  to  show  that  the  moi*tgage  of  the  Crescent  Park  was  auxiliaiy  to  that 
of  the  Glen  Mary. 
An  exception  was  resened  to  the  admission  of  this  evidence. 
The  court  erred.  The  declarations  of  the  parties  to  a  public  act  cannot 
be  thus  conti'adicted  by  the  very  party  who  has  made  the  declai*ations,  un- 
less upon  allegation  and  proof  of  fraud,  duress,  or  eiTor.     C.  C.  2256. 

B.  W.  k  C.  F.  McRae  owned  the  ('rescent  Park  plantation  as  partners 
at  the  time  of  the  mortgage  to  Porehe.  R.  W,  McRae  subsequently  sold 
his  share  to  C.  F.  McRae,  stipulating  that  the  latter  woiUd  assume  the 
payment  of  all  the  claims  against  that  property  sold.  Tenon  Porche's 
mortgage  was  the  first  recorded  claim  bearing  upon  that  property.  It 
was  therefore  assumed  to  be  paid  and  satisfied  by  C.  F.  McRae  individu- 
ally; and  if  his  brother  had  been  compelled  to  pay  it  or  any  part  of  it,  lie 
would  have  had  a  clear  right  to  indemnification  fjom  C,  F.  McRae,  under 
the  stipulation  in  the  sale  contained. 
It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 

the  District  Court,  allowing  a  privilege  to  John  Donner,  to Newsom, 

to  T.  C.  Dial,  to  G.  A.  GaiTon  and  to  Heni-y  Tenny,  be  reversed,  and  that 
those  parties  be  respectively  classed  as  ordinary  creditors  for  the  amount 
of  their  several  claims;  that  the  allowance  by  the  District  Coui-t  to  Thomp- 
•on,  Hieronymous&  Co.  of  the  privilege  for  **  necessary  supplied  "  for  the 
balance  remaining  due  tliem  after  exhausting  the  proceeds  of  the  mules 
by  them  sold  to  insolvent,  be  also  reversed,  and  that,  for  such  balance, 
the  said  Thompson,  Hieronymous  k  Co.  be  classed  as  ordinary  creditors; 
that  the  allowance,  by  the  judgment  appealed  from,  of  a  subrogation  in 
favor  of  Colin  F.  McRae  to  the  mortgage  of  Zenon  Porehe  upon  the  land 
and  slaves  of  insolvent,  be  also  reversed,  and  that  t'le  (*laim  of  said  Colin 
F.  McRae  against  this  insolvent  estate,  by  reason  of  the  satisftu'tion  of  the 
Porehe  mortgage,  be  disallowed  and  rejected;  that  in  all  other  respects* 
the  judgment  appealed  from  be  affirmed,  and  that  the  tableau  of  distribu- 
tion filed  by  the  syndic  be  homologated  and  confirmed,  as  amended  by 
the  present  decree;  and  lastly,  that  the  costs  of  this  appeal  be  paid  by  the 
parties  cast  uj>on  the  appeal. 
Mebbick,  C.  J.,  recused  himself . 
YooRfiOBS,  J.,  absent. 
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The  decUiou  in  theca^e  or  The  SkUe  v.  Parker,  15  Au.  231,  re  afflriueU.  • 

This  Court  will  not  examine  cases  or  mixed  law  and  fact  in  criminal  niattor^.    Tltfv  decisions  in  llie  va>*^» 
QtSltOe  V.  Bass,  11  An.  478,  and  SUUt  wWard,  14  An.  673,  re-afflrmod. 

APPEAL  from  the  Dist.  Court  of  the  Pai'iwh  of  East  Feliciana.   Mc  ^  Va,  J. 
T.  J.  SemmeSy  Attorney  Geneml,  for  plaintiff.     7).  B.  Stinfnr(i,  for 
defendant  and  appellant. 

DuFFEii,  J.  The  accused  was  indicted,  tried  and  convict^^d,  under  the 
94th  section  of  the  Act  approved  Mai'ch  14th,  1856,  entitled:  *'  An  Act 
Relative  to  Crimes  and  Offences."  The  section  reads:  '*  Tliat  whoever 
shall  keep  a  grog  or  tippling  shojj,  or  retail  spintuous  liquoi*s,  without 
previously  obtaining  a  license  from  the  Police  Jury,  town  or  city  autliori- 
ties,  on  conviction,  shall  be  fined  not  less  than  one  hundred,  nor  mort' 
than  five  hundred  dollars,  and  in  default  of  payment,  shall  V)e  imprison ihI 
not  less  than  fifteen  days,  nor  more  than  four  months." 

The  accused  was  fined  ^%1  for  the  offence  of  retailing  spirituous  liquors 
withotit  license,  and  failing  in  Ids  endeavors  to  obtain  a  new  tinal  and  an 
arrest  of  judgment,  he  took  this  ai>peal. 

The  record  does  not  contain  any  bill  of  exceptions,  nor  the  charge  of 
the  Judge  as  given  to  the  juiy,  but  the  defendant  relies  on  his  assignment 
of  errors  for  relief. 

It  is  contended,  in  tlie  first  place,  and  on  this  ground  was  the  moti(m  in 
arrest  of  judgment  made,  that  the  authorities  of  the  town  of  Jackson  hav- 
ing passed  an  ordinance  absolutely  inhibiting  the  selling  of  spirituous  li- 
ijuors  in  said  town,  (the  offence  is  charged  to  have  been  cominitt<*d  within 
its  limits,')  under  a  fine  not  exceeding  fifty  dollars,  that  therefore,  the  94th 
section  above  copied  remains  inoperative  under  the  second  section  of  the 
act  also  approved  March  14th,  1855,  entitled  **An  Act  relative  to  drinking 
houses,"  p.  178. 

The  fbrst  section  of  said  act  gives  to  the  police  jiuies  of  the  several  par- 
ishes, the  municipal  authorities  of  the  several  towns  and  cities,  and  the 
board  of  aldermen  and  assistant  aldermen,  together  with  the  mayor  of  the 
city  of  New  Orleans,  the  exclusive  power  to  make  such  laws  and  such  reg- 
ulations, for  the  sale  or  prohibition  of  the  sale  of  intoxicating  liqiioi-s,  as 
they  may  deem  advisable,  and  to  grant  or  T^dthhold  licenses  from  drinking 
houses  and  shops,  a/?  the  majority  of  the  legal  vot-ers  of  any  city,  \'c.,  may 
determine  by  ballot.  And  the  second  section  provides:  **  That  the  8tat# 
relinquishes  all  right  to  gi-ant  licenses  in  any  town,  city  or  parish,  iu  which 
it  is  not  granted  by  the  authorities.  Whenever  any  license  may  be 
granted,  the  State  shall  have  power  to  collect  the  tax  coming  to  the  State, 
for  such  licensed  drinking  hou.ses  or  shops.  '* 

This  point  was  submitted  to  us  last  year,  when  we  held  that  the  two  acts 
were  not  inconsistent,  but  might  well  lie  constnied  together.  See  the 
case  of  The  State  \.  ParAer,  15  An.  231.    Our  opinion  remains  unchanged. 

Li  our  sense,  no  one,  who  has  sold  or  retailed  spirituous  liquore  without 
a  hcense,  can  escape  the  penalty  imposed  by  the  94th  section  of  the  act 
first  cited. 
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It  is  contended,  in  the  second  place,  that  the  t<\stimony  taken  on  the      t»«b  ^'*« 
trial  of  the  motion  for  a  new  trial,  and  which  was  before  the  jury  on  tlie        Hootem 
first  trial,  and  is  annexed  to  the  hill  of  (exceptions  taken  to  the  refusal  of 
the  Judge  to  grant  the  new  trial,  does  not  disclose  any  sale. 

This  is  evidently  a  mixed  question  of  Liw  and  fact,  which  we  cannot  ex- 
amine.    >S'////e  V.  Brm,  11  An.  478;  Siafe  v.  Wml,  14  An.  673. 

Judgment  aflinned. 

VooRHiES,  J.,  absent. 


R.  H.  Draughok  v.  Octavia  A.  Ryan. 

Thti  wife,  whetlicr  separalcd  in  property  by  contract  or  by  judgment,  or  not  separated,  cannot  bind 

herself  for  her  husband,  nor  conjointly  with  him,  for  debUs  contracted  by  him  before  or  during  llie 

marriage.  C  C.  2412. 
Where  troin  the  evidence  it  apiu'^rs  tlmt  a  note  was  not  given  for  the  improvement  or  benefit  of  th» 

paraphernal  property  of  the  wife,  but  simply  to  enable  the  liusband  to  work  a  plantation  which  did 

not  belong  to  her — Udd :  That  the  debt  is  a  community  obligation. 
The  circumstance  that  the  husband  had  no  separate  property  of  his  own,  does  not  create  an  obligation 

on  tlie  part  of  the  wife  to  satisfy  .such  a  claim.  See  BartingUm,  Adm'r,  v.  A.  Bradlef/.  infra  page  310. 

APPEAL  from  the  District  Court  of  East  Feliciana,  McVeay  J, 
McVea  d'  Iffntfer,  for  jdaintiif.     Ji.  J.  BoxnnaUy   for  defendant  and 
appellant. 

DiTFEL,  J.  This  suit  is  instituted  to  recover  the  amount  of  the  fol- 
lowing note  with  interest  and  attorney's  fees : 

"Clinton,  March  4th,  1858.  On  the  1st  day  of  December  next  we 
promise  to  pay  to  the  order  of  R.  H.  Draughon,  the  sum  of  four  hundred 
dollars,  with  interest  at  the  rate  of  eight  per  cent,  per  annum  from  matu- 
rity till  i^aid,  for  value  received.  (Signed)  Octa>da  A.  Ryan,  J.  A.  Ryan, 
(Paraphed)  Ne  varietur  March  4th  1858,  James  C.  Jackson,  Recorder/* 

On  the  same  day,  the  said  defendant  and  her  husband,  J.  A.  Kyan„ 
since  deceased,  gave  jointly  to  the  plaintiff,  a  special  mortgage  on  tl><* 
slaves  Polly,  Till  and  Andi-ews,  to  secure  the  payment  of  the  said  note,  of 
all  .^applies  to  be  made  in  1858,  accei)tances,  commission  and  interest, 
and  in  ease  of  suit  to  coerce  payment,  five  per  ctMit.  att<")rney's  fees,  the 
whole  liability  not  to  exceed  S800. 

It  was  admitted  on  the  trial  below  that  all  the  projjerty  in  the  i)osses- 
sion  of  the  defendant  and  her  husband  at  the  date  of  the  act  consisted  of 
slaves  who  were  the  separate  property  of  the  wife;  and  it  was  further 
admitted  "that  O.  O.  Coflf,  were  he  on  the  stand  under  oath,  would  state 
that  the  amount  of  the  note  was  funiished  them  in  i>lantation  supplies 
and  advanres  for  the  benefit  of  the  plantation,  upon  whitth  the  slaves  of 
defendant  wore  worked  during  the  year  1858,  a  pai*t  for  rent  and  a  })art 
for  necessary  supi^lies.  The  place  was  rented  from  a  third  party  by  her 
husband." 

The  District  Judge,  on  the  above  evidence,  rendered  judgment  against 
the  defendant,  for  the  amount  of  the  note with  interest,  and  5  i)er  cent. 
as  attorney's  fees,  on  the  amount  of  the  judgment,  and  made  the  mort- 
gage executory  to  satisfy  the  judgment. 
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DRAuoeoN  It  is  evident  that  the  note,  on  its  fm^e,  in  a  debt  of  the  husband,  or  of 

Vm 

Ryav.  the  community,  for  which,  as  such,  the  defendant  <»uunot  bo  ht4d  reai^oii- 
sible.  C.  C.  2412. 

It  is  equally  clear,  from  the  evidouco,  .that  the  note  was  not  given  for 
the  improvement,  or  benefit,  of  the  parai^henial  pi*operty  of  the  wife,  but 
simply  to  enable  the  husband  to  work  a  plantation  which  did  not  belong 
«  to  the  defendant;  hence  the  string  of  authorities  cited  by  the  appeUee  on 
this  branch  of  the  case  have  no  application;  whence  we  conclude  tliat  the 
debt  is  a  community  obligation.  C.  C.  2373;  M<M(^i^'y,  ZnnU,  14  An.  15; 
Lee  V.  Cameron,  14  An.  700. 

The  circumstance  that  the  husband  had  no  separate  property  of  his 
own,  does  not,  under  the  state  of  facts  of  the  present  case,  create  an  obli- 
gation on  the  part  of  the  defendant,  to  satisfy  the  claim  set  up  by  the 
plaintiff.     Lobit  <£*  Cliarpentier  v.  C  Harnian  et  al.  13  An.  593. 

For  the  reasons  assigned,  it  is  ordered  and  decreed,  that  the  judgment 
of  the  District  Court  be  avoided  and  reversed,  and  that  the  defendant 
have  judgment  with  costs  in  both  coui-ts. 

VooRHTES,  J.,  absent. 


Robert  Barttngton,  Administrator,  v.  A.  Bradley  et  al. — David  Tay- 
lor, Intervener. 

This  ca^e  was  decided  niioii  the  same  grounds  as  that  of  Draughcn  v.  K^n. 

A  married  woman  maj,  witb  the  authorization  of  her  tiusband,  become  a  surety  for  a  tbh*d  pttr^otj 

when  the  debt  fbr  which  phe  l»ecomo.^  suroty  is  neither  the  debt  orttio  coramanity  nor  of  tb«i  lu.- 

baud.    Decisions  in  6  An.  307  and  9  Au.  003  re  afflrmetl. 

APPEAL  fi"om  the  Dist.  Court  of  the  Parish  of  Livingston,   Wihon,  J. 
W.  E.  Walkei\  for  plaintiff  and  ap])ellant.     Henry  Duncttn,  for  de- 
fendant.    M.  T,  Carter,  for  intei-i^enor. 

Merrick,  C.  J.     This  case  was  before  us  in  1859  on  an  appeal  by  plain 
tiff,  and  was  remanded  for  further  proceedings. 

The  plaintiff  and  intervenor  had  judgment  against  one  of  the  dt^fi-ud- 
ants  only,  and  they  (plaintiff  and  fntervenor)  appeal  a  second  time. 

The  suit  is  brought  against  the  sureties  only  upon  two  promis.st)r^'  notes 
signed  by  J.  P.  Wall  as  principal,  and  Alfred  Bradley,  Ann  M.  Wall, 
and  D.  W.  Wall  as  sureties. 

Judgment  was  rendered  in  favor  of  plaintiff  and  intei-venor,  a-s  just  said, 
against  Bmdley  and  in  favor  of  the  defendant  Ann  M.  Wall,  on  the  ground 
that  she  was  a  mari'ied  woman  and  could  not  bind  herself  conjointly  with 
her  husband  for  a  debt  due  by  the  community  during  the  existence  of  the 
marriage.  D.  W.  Wall  was  not  made  a  party,  except  through  a  curator 
ad  hocy  he  being  an  absentee.  The  notes  were  given  for  property  bought 
by  J.  P.  Wall  at  a  probate  sale. 

The  case,  therefore,  presents  the  legal  question,  whether  the  wife  can 
bind  herself  conjointly  with  her  husband  as  surety  for  another  ? 

On  the  part  of  the  plaintiff  our  attention  is  called  to  the  cases  of  Far- 
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relly.  Toe  ei  aL,  9  An.  003,  and  Hnhprta  v.   Wilkinson,  5  An.  307,  wherein      BAwrfaios 
it  was  held  that  a  married  WDiiiun  njight,  with  the  authorization  of  her       Braolit. 
hneband,  become  a  surety  for  a  third  person. 

These  cases,  it  must  be  observed,  were  decided  upon  the  ground  that 
the  debt  for  which  the  wife  contracted  the  suretyship  was  neither  the 
debt  of  the  communitv  nor  of  the  husband,  and  therefore,  the  husband 
conki  have  no  interest  in  subjecting  the  wife's  estate  to  the  payment  of 
the  surety -debt  for  the  advantage  of  the  community  or  of  his  own  estate. 

In  the  case  at  bar,  during  the  existence  of  the  maniage,  the  husband 
and  wife  conjointly  contRWJted  the  obligation  of  suretyshij).  The  hus- 
band became  by  the  contract  interested  in  making  his  wife's  separate 
estate  responsible  for  the  debt  in  order  to  relieve  his  own  or  the  commu- 
nitv. 

The  case  therefore,  is  not  only  within  the  letter,  but  the  sjjirit  of  Arti- 
cle 2412  C.  C. ,  which  says  the  wife,  whether  separate  in  property  by  con- 
tract, or  judgment,  or  not  separated,  cannot  bind  herself  for  her  hus- 
band, nor  conjointly  with  him,  for  debts  contracted  by  him  before  or 
during  the  marriage. 

The  judgment  of  the  lower  court,  therefore,  rests  ui)ou  the  precise  and 
clear  language  of  the  Code,  and  cannot  be  disturl^ed. 

Judgment  affirmed. 

VooBHiES,  J.,  absent. 
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C.  Yale  Jr.  &  Co.  v.  P.  Hoopes  &  Co. 

Where  iDterTCDor?  gave  a  bond  couditioneU  to  satisfy  any  Judgment  that  should  be  renderod  against 
them,  where  they  bonded  property  attached  by  the  plaiutiHii,  on  which  tboy  uiaimfd  a  privilogo  as 
roidors— AW  :  That  the  plaintiffk  cannot  recover  unless  they  show  a  breach  or  the  condition  of  the 
bond  ;  and  thoy  cannot  show  a  breach  of  the  condition,  unlesK  they  show  a  judgment  against  them. 


V 


PPEAL  fi-om  the  Sixth  District  Couii;  of  New  Orleans,  Hmcell,  J. 
J  \_     Emerson  dt  Hunting  ton,  for  plaintiffs  and  appellants.    Banford,  Sin- 
gleion  d:  Clack,  for  appellees. 

Lai9I>»  J.  This  is  a  proceeding  on  a  nile  agiiiust  Seaman,  Peck  &.  Co. 
and  their  sureties,  on  a  bond  given  by  them  for  the  release  of  certain 
property  attached  at  the  suit  of  the  plaintiffs,  to  make  them  liable  for  the 
amoant  of  the  judgment  obtained  against  the  defendant. 

The  plaintiffs  commenced  suit  against  the  defendant  by  attachment, 
and  caused  certain  merchandise  to  be  seized,  as  his  property,  under  the 
writ- 

Thereupon  Seaman,  Peck  &  Co.  intervened  in  the  suit,  and  claimed  to 
be  the  vendors  of  the  goods  attached,  and  prayed  that  the  sale  to  the 
defendant  be  annulled,  and  the  goods  returned  to  them,  or  that  they  be 
ilecreed  to  have  the  vendor's  i>rivilege  upon  the  proceeds,  for  the  unpaid 
price,  and  a  preference  over  the  plaintiffs. 

They  also  made  application  to  bond  the  goods  atttu^hed,  and  on  a  rule 
taken  and  tried  contradictorily  with  the  plaintiffs,  the  intervenors  were 
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Yale  &  Co.      permitted  to  bond  them,  upon  the  condition  expressly  mentioned  in  the 
Hoopxrt  &  Co.     rule  on  the  plaintiffs,  that  is  to  say,  to  pay  and  satisfy  whatever  judgment 
might  be  rendered  against  them,  on  the  trial  of  the  suit. 

The  plaintiffs  proceeded  to  try  the  main  tiction  and  to  obtain  judgment 
against  the  defendant,  regardless  of  the  intervention  of  Seaman,  Peck  k 
Co. ;  and  afterwards  filed  an  exception  to  the  intervention,  and  caused  it 
to  be  dismissed,  on  the  gi'ound  that  an  intervention  could  not  be  heard 
and  tried  after  the  trial  of  the  main  action  between  the  original  parties. 
See  12  An.  460. 

The  only  question  in  the  case  is,  whether  Seaman,  Peck  k  Co.  and 
their  sureties  can  be  made  hable  on  their  bond  for  the  amount  of  the 
judgment  rendered  in  favor  of  the  plaintiffs  against  the  defendant 
P.  Hoops  &  Co. 

The  condition  of  the  bond  is  in  these  words:  The  condition  of  which 
is  such,  that  if  the  stud  inteiTcnors  shall  satisfy  such  judgment  a»  may  bo 
rendered  against  tliem  (intervenors)  in  the  suit  pending  as  above  men- 
tioned, then  this  obligation  to  be  void,  or  else  to  remain  in  fuU  force. 

The  bond  was  taken  by  the  Sheriff'  in  i)ursuauce  of  an  order  of  court, 
which  determined  the  condition  of  the  bond  before  its  execution  by  the 
inter\^enor8. 

This  order  of  court,  which  has  never  been  disturbed,  and  is  now  in  full 
force  and  effect  as  between  the  parties  to  it,  concludes  the  plaintiffs  from 
questioning  the  sufficiency  of  the  bond,  and  the  liability  of  the  interve- 
noi's,  beyond  it«  express  condition. 

The  plaintiffs  cannot  recover  unless  they  show  a  breach  of  the  condi- 
tion of  the  bond;  and  they  cannot  show  a  breach  of  the  condition,  unless 
they  show  a  judgment  in  their  favor  tigainst  the  intervenors,  either  for 
the  return  of  the  goods,  or  the  i)aynient  of  their  value,  in  satisfaction  of 
the  judgment  against  the  defendant.  They  have  no  such  judgment 
against  the  inter\'euoi's,  and  cannot  recover  on  the  bond. 

The  judgment  of  dismissal  was  only  one  of  nonsuit,  and  decidt»<l  notli- 
iiig,  on  the  merits,  as  between  plaintiffs  and  inters'enoi-s. 

The  phiintiffs  may  yet  have  the  question  of  their  right  to  the  proceeds 
of  the  goods  attached,  determined  .in  a  suit  instituted  for  that  purpose 
against  Seaman,  Peck  &  Co. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  lower  Court  be  affirmed,  with  cosi**. 

VooBHTES,  J.,  absent. 
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EvARisTE  PoRCHE  V.  D.  M.  Lang  ct  al. 

The  article  888  or  the  Code  of  Practice  only  applief<  as  between  appellee  and  apiiellant.and  not  »a  Iw 
tween  two  appellees. 

APPEAL  from  the  District  Court  of  the  Parish  of  Terrebonne,  jFaj-rar,  J. 
L.  Bushy  for  plaintiff  and  appelllant.     Belcher ,  Connelli/  <&  Ooofie,  for 
defendants. 
Buchanan,  J.     Evariste  Porche,  the  plaintiff,  sues  Duncan  W.  Lang* 
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£dward  M.  Boykin,  Urbain  Aucoin,  William  J.  Minor,  Holden  Wright  and         ^o*fin 
George  F.  Connelly,  in  an  action  of  boundary  of  their  respective  lands.  "Uno. 

•  A  surveyor  was  appointed  to  make  a  survey  of  the  land  in  controversy, 
and  to  ascertain  the  various  lines  of  all  the  tracts  held  by  the^everal  par* 
ties. 

Aucoin  pleaded  prescription  of  ten,  twenty  and  thirty  years;  that  he  and 
those  under  whom  he  claims,  have  held  peaceable,  public,  and  uninter- 
rupted posseasion  of  the  land  claimed  by  him,  according  to  existing  boun- 
daries, being  the  township  line,  for  more  than  thirty  years. 

Connelly  pleads  that  his  i^  the  oldest  title;  that  liis  boundary  has  been 
well  ascortained  an  I  fixed;  that  it  is  shown  by  a  fence  which  has  existed 
for  over  fourteen  yc  irs;  pleads  the  prescription  of  ten,  twenty,  and  thirty 
•  years  to  this  not:    t. 

Plaint itt'  pleuils  ortjscription  of  ten  years  to  a  portion  of  land  of  4.28 
acr^s  c'  limed  by  defendant  Wright;  and  to  another  portion  of  2.86  acre8 
cluiuied  by  defendant  Aucoin. 

All  tJie  parties,  with  the  exception  of  Aucoin,  hold  under  a  common  au- 
thor, James  Bowie,  the  former  owner  of  a  large  ti'act  of  land  on  Bayou 
BlrR'k,  (;f>-itirmed  in  the  name  of  Robert  Martin.     The  conveyances  from 
Bowie  aiv  tliree  in  number,  in  the  following  order  of  date:  first,  to  John 
D.  Smith;  secondly,  to'l.stuie  Thomas;  thirdly,  to  Thomas  Bernard. 
Defendtint  Connelly  holds  under  the  oldest  of  these  titles,  that  of  Smith. 
Defendants  Boykin  and  Lang  hold  under  the  second  in  date,  that  of 
Thomas. 
Plaintiff  holds  under  the  youngest  title,  that  of  Bernard. 

The  survey  made  under  the  order  of  court  includes  the  whole  Robert 
Martin  confirmation;  with  di>dding  lines  traced  between  the  three  several 
tmcts  conveyed  by  Bowie,  as  above,  and  the  superficial  contents  of  each, 
as  found  by  the  sui-vcyor.  This  survey  also  exhibits  the  lines  claimed  by 
the  several  }>artiea.  The  Robert  Martin  confirmation  is  located  on  both 
sides  of  the  Bayou  Black,  which  has  a  course  from  east  to  west;  and  the 
titlefl  above  enumei-ated  are  located  in  their  order  running  down  the 
bayou,  namely,  that  of  Smith  (Connelly)  upjjermost;  that  of  Thomas 
/Boykin  and  Lang)  next  de.'^cendiu'T^;  and  that  of  Bernard  (Porche)  low- 
ermost. The  controversy  between  the  plaintift'  and  all  the  defendants,  ex- 
cept Minor,  is  about  the  l>oundary  on  the  south  side  of  Bayou  Black. 
Minor  adjoins  plaintift*  on  the  north  side  of  the  bayou,  and  within  the 
Isaac  Thomas  title. 

The  District  Judge,  according  to  article  843  of  the  Code,  (Labour  v. 
Wah'on,  12  Annual,  214)  has  commenced  by  giving  Connelly  his  quantity; 
which,  upon  the  plat  of  survey,  is  designated  by  a  dotted  red  line  H  I. 

Boykin  and  Lang  answer  the  appeal  by  claiming  that  the  judgment  be 
amended  by  giving  them  as  a  boundary  the  full  red  line  F  G.  But  this 
amendment  cannot  be  allowed.  The  amendment  would  be  at  the  expense 
of  Connelly,  who  is  also  an  appellee.  And  it  is  weU  settled  that  the  arti- 
cle 888  of  the  Code  of  Practice  only  apj^lies  as  between  appellee  and  ap- 
pellant, and  not  as  between  two  appellees. 

The  District  Court  next  adopts  as  the  lower  boundary  of  Boykin  &  Lang 
and  of  Minor,  (Isaac  Thomas*  title,)  and  as  the  upper  boundary  of  the 
plaintiff  Porche,  a  dotted  red  line  upon  the  plat  of  survey  designated  by 
the  fi.Tures  7,  3,  8,  10,  9: — 7,  3,  ft  being  the  boundary  south  of  the  Bayou 
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PoRCHB  Black,  or  between  plaintiff  and  Boykin  &  Lang;  and  its  prolongation  10, 
Lisa,  9,  being  the  boundaiy  north  of  the  bayou,  or  between  plaintiff  and  Minor. 
The  reason  given  by  the  Judge  for  the  adoption  of  this  line  is,  that  it  is 
parallel  to  the  line  H  I,  whicli,  as  we  have  seen,  is  adopted  by  the  court 
as  the  upper  limit  of  the  Isaac  Thomas  title;  the  said  title  calling  for  par- 
allel lines,  and  the  Thomas  title,  as  the  oldest,  being  entitled  to  its  full 
quantity,  at  the  expense  of  the  younger  title  of  the  plaintiff  and  appellant 
Of  this,  plaintiff  complains,  because,  in  the  suit  oilhifiefet  ah  v.  Bod- 
kin &  Lang,  (a  suit  instituted  by  the  heirs  of  the  vendors  of  this  land  to 
recover  its  price,)  the  said  Boykin  &  Lang  pleaded  in  diminution  of  the 
price,  that  there  was  a  large  deficiency  in  the  quantity  of  the  land,  as  com- 
pared with  that  exi^reased  in  the  conveyance. 

Boykin  &  Lang  held  under  Fowler,  who  sold  them  1,000  arpents  of  • 
land  by  the  following  description:  Twenty-five  arpents  front  on  each  side 
of  the  Bayou  Black,  by  twenty  arpents  in  depth,  also  on  each  side  of  the 
bayou.  They  pleaded  in  defence  of  the  action,  *'that  the  depth  on  the 
right  bank  is  so  limited  by  the  back  lines  of  the  original  concession,  of 
which  the  Lxnd  sold  forms  a  part,  that  only  236.81  superficial  arpents  are 
embraced  within  the  lines  on  that  side  of  the  bayou,  which,  added  to 
570.31  arpents,  acknowledged  to  be  found  on  the  left  side  of  the  bayon, 
leaves  a  deficit  in  the  quantity  sold  of  192.88  arpents,  for  which  deficiencx 
they  claim  a  proportionate  diminution  of  price. " 

The  judgment  of  this  Court  maintained  this  plea,  and  awarded  Boykin 
&  Lang  the  diminution  of  price  prayed  for  by  them.  The  Court  said  (9 
Annual,  297) :  **  The  testimony  of  Taylor,  as  applied  to  the  plat  of  survey 
in  the  record  and  marked  B,  satisfactorily  establishes  that  there  is  em- 
braced M'ithin  the  calls  of  Fowler's  title,  an  area  of  only  807.12  arpents." 
Now,  in  the  i)lat  of  survey  of  Sulakowski,  in  the  present  record,  instead 
of  there  being  found  an  excess  of  land  over  that  exhibited  by  the  snrvey 
which  was  the  basis  of  our  judgment  in  the  case  just  quoted,  the  area  is 
less;  for  whereas  the  quantity  of  land  on  the  right  or  north  bank  of  the 
bayou,  by  Taylor's  survey  (Dufiefy.  Boykin  t&Lang),  seems  to  have  been 
236.81  superficial  arpents  within  the  Isaac  Thomas  title,  it  is  only  225.96 
arpents  by  Sulakowski's  survey.  And  although  Sulakowski  gives  813.16 
arpents  as  the  quantity  in  possession  of  Boykin  &  Lang  on  the  left  or 
south  side  of  the  bayou,  yet  it  is  to  be  observed  that  tliis  quantity  is  not 
found  within  the  calls  of  the  Fowler  conveyance,  which  only  extends  to  a 
dejith  of  twenty  arpents  from  the  bayou,  but  includes  the  whole  of  the 
Isaac  Thomas  title  on  that  side  of  the  bayou.  On  the  contrary,  Solakow- 
ski  has  drawn  a  line  (designated  by  the  figures  3,  4,)  at  right  angles  to  the 
dotted  red  lines,  given  by  him  as  the  side  limits  of  the  Isaac  Thomas  title, 
and  at  the  distance  of  twenty  ai-pents  from  the  bayou.  And  this  line  3-4 
includes,  with  the  side  lines  between  itself  and  the  bayou,  precisely  the 
quantity  of  570.31  arpents,  given  by  Taylor's  plat  as  the  quantity  found  on 
that  side  of  the  bayou.  The  complaint  of  appellant  on  this  head  is  there- 
fore unfounded. 

We  have  been  unable  to  detect  any  error  to  the  prejudice  of  appellant 
in  the  assignment  of  the  line  K  W  on  Sulakowski's  plat  as  the  boundary 
between  plaintiff  and  Aucoin;  and  of  the  line  O  Z  as  the  boundary  between 
plaintiff  and  Holden  Wright.  The  line  K  W  is  part  of  the  west  line  of 
township  17,  range  17;  and  the  Martin  confirmation  is  bounded  on  that 
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Stw  Orleans,  Opslousas  &  Great  Western  R.  K.  Company  v.  John 

Williams. 

The  Board  of  Directors  aloae  hm  the  power  to  make  admissioiu  in  regard  to  the  controveniy  which 
would  bind  the  compaoy,  and  no  ordinary  agent  of  tho  company  would  possoaa  the  power,  unless 
expressly  delegated. 

I  PPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggieston,  J. 
Ix,    M,  M.  Cohen,  for  phiintifT  and  appellant.     Clarke  dc  Bayne,  for  ap- 
pellees. 

Buchanan,  J.  Defendant  sues  plaintiff  in  reconvention  for  loss  in 
weight  of  sugars  in  hogsheads  transported  on  plaintiffs'  railroad  from  La- 
fourche landing  to  New  Orleans,  in  the  season  of  1857,  at  various  trips 
between  the  months  of  April  and  September. 

These  sugars,  after  being  delivered  by  plaintiffs  in  New  Orleans,  were 
carried  by  steamboats  to  Nashville,  where  they  were  weighed,  and  the 
weights  found  to  differ  from  those  put  upon  the  hogsheads  by  defend- 
ant's agents  on  his  plantation.  The  proof  upon  which  defendant  relies, 
to  show  that  sugar  was  abstracted  from  the  hogsheads  while  in  plaintiffs' 
custody,  is  entirely  negative  in  its  character,  consisting  of  certificates  of 
masters  and  clerks  of  the  steamboats  which  conveyed  the  sugars  up  the 
river,  that  no  sugar  w^as  taken  from  hogsheads  on  board  steamboat;  which 
certificates  were  ex  parte  and  not  sworn  to.  Plaintiffs'  counsel  objected 
to  the  admission  of  these  certificates;  but  they  were  admitted  upon  a  sup- 
posed agreement  of  the  secretary  of  the  Rail  Eoad  Company. 

Supposing  that  a  corporation  is  to  be  bound  by  the  admissions  or  con- 
sents in  a  suit,  of  one  who  is  neither  its  legal  representative  nor  its  coun- 
sel, (which  strikes  us  as  a  very  loose  and  objectionable  practice  at  best, 
11  An.  293, )  yet  here  we  find  no  proof  that  an  agreement  to  admit  the 
certificates  was  made  by  the  officer  mentioned.  His  testimony  on  the 
point  has  been  taken,  and  is  uncontradicted. 

A  bill  of  exceptions  was  reserved,  which  appears  to  us  well  taken. 

Judgment  reversed;  and  judgment  of  nonsuit  upon  the  reconvention, 
with  costs  in  both  courts. 

VooBHiES,  J.,  absent. 


aide  by  the  township  line,  according  to  the  official  and  approved  surveys         pobchk 
of  the  Government.  lano. 

It  is,  therefore,  adjudged  and  decread,  that  the  judgment  of  the  Dis- 
trict Court  be  affirmed,  with  costs. 

VooBHEES,  J.,  absent. 
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10  816  I>.  W.  Fellows  v.  Steamer  R.  W.  Powell  and  Owmebs. 

niQioio 

The  master  ct  a  ship  or  other  ressel)  has  no  general  aathority,  aasuch,  tosign  a  biUof  lAdlBgfor 
goods  which  are  not  put  on  board  the  vessel ;  and  for  the  want  of  such  authority » the  ownen  oft 
Hhip  are  not  responsible  to  parties  taking  a  bill  of  lading  which  has  been  signed  by  the  master  with- 
out receiving  the  goods  on  board. 

APPEAL  from  the  Fourth  District  Coiu-t  of  New  Orleans,  Price,  J. 
Mott  dt  Fraser  for  pkintiff.     Lee  &  Mmr^  for  defendants  and  ap- 
pellants. 

Land,  J*  The  plain ti£f,  a  merchant  at  Camden,  in  Arkansas,  insti- 
tuted this  suit  against  the  owners  of  the  steamer  E,  W.  Powell,  to  recover 
the  value  of  twelve  bales  of  cotton  which  he  alleges,  he  shipped  on  board 
said  boat  at  Camden,  consigned  for  sale  to  FeUows  &  Co.  of  this  city,  but 
which  were  not  delivered  to  the  consignees,  and  have  been  lost  to  him. 

It  appears  from  the  evidence,  that  on  a  trip  of  the  E.  W.  PoweU  to 
Camden,  the  clerk  of  the  boat  being  at  the  counting  house  of  the  plain- 
tiff, signed  a  bill  of  lading  for  the  cotton  which  at  the  time  had  not  been 
delivered  on  board  the  boat,  but  was  at  the  warehouse  of  E.  Hill  k  Co. 
at  that  placid,  with  the  understanding  that  the  master  of  the  boat  would 
land  at  tht*  warehouse  and  take  on  board  the  cotton  for  which  the  bill  of 
lading  had  been  signed  and  delivf^red  to  the' i)lain tiff.  It  fui*t.her  appears 
that  the  master  of  the  boat  landed  at  the  warehouse  of  E.  Hill  &  Co.  in 
the  night  time  for  the  purpose  of  ttvking  on  board  the  cotton — but  that  it 
.  could  not  be  found  after  a  search  by  the  clerk  of  the  boat  and  by  the 
shipping  clerk  of  E.  Hill  &  Co.  (a  large  quantity  of  cotton  being  at  the 
time  around  and  in  the  warehouse);  and  that  the  7?.  W.  Powell  pro- 
ceeded on  her  trip  to  this  city  without  the  cotton.  And  it  further  appears 
that  within  a  few  days  afterwards,  the  cotton  was  destroyed  by  fire  in  the 
warehouse  of  E.  Hill  &  Co. 

Upon  these  facts  the  question  arises  whetlier  the  owners  of  the  boat 
are  liable  for  the  value  of  the  cotton,  on  the  bill  of  lading  signed  and 
delivered  to  the  plaintiff. 

The  master  of  the  boat  acted  through  his  clerk,  as  the  agent  of  th« 
owners,  and  whether  they  are  bound  by  the  bill  of  latling,  depends  on 
the  question  whether  the  master  had  authority  to  bind  the  owners  for 
the  delivery  of  the  cotton,  before  it  was  actually  delivered  to  him. 

It  has  been  held  both  in  England  and  in  this  country,  that  the  ma<*t€*r 
of  a  ship  or  other  vessel  has  no  general  authority,  as  such,  to  sign  a  bill 
of  lading  for  goods  which  are  not  put  on  board  the  ve.«isel ;  and  that  for 
the  want  of  such  authority,  the  owners  of  the  ship  are  not  responsible  to 
parties  taking  a  bill  of  lading  which  has  been  signed  by  the  master  with- 
out receiving  the  goods  on  board.  See  Grant  v.  Xonraif,  2d  Eng.  L.  &  E- 
337;  Buckingham  v.  Freemany  18  Howard  U.  S.  R.  188. 

This  doctrine  meets  with  our  approval;  and  its  application  to  this  case 
defeats  the  plaintiff's  action.  « 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed;  and  it  is  now  ordered, 
adjudged  and  decreed,  that  there  be  judgment  in  favor  of  the  defendants: 
with  costs  in  both  courts. 

VooBHiss,  J.,  absent. 
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E.  H.  Barton  et  als.  v.  Citt  of  New  Orleans. 

A  Sanitary  oommifisioD,  appointed  by  the  Board  of  Health,  cannot  recover  for  services  rendered  when 
that  Board  bad  no  anthority  to  establish  a  commission.  If  they  acted  as  agents  for  the  city,  the  law 
presumes  that  their  services  were  rendered  gratuitously  ;  if  they  acted  as  ofDoers  for  the  city,Uiey 
then  accepted  a  public  trust  to  which  neither  fees  nor  emoluments  were  attached  by  any  ordinance  of 
tlie  city. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Egglestan,  J. 
E.  H.  Durdl,  for  plaintiffs  and  appellants.     /.  /.  Michel,  for  de- 
fendant. 

Land,  J.  Tbe  plaintiffs,  who  composed  the  late  Sanitary  commission 
of  this  city,  by  api^ointment  of  the  Board  of  Health,  instituted  this  suit 
to  recover  the  sum  of  seventeen  thousand  dollars  for  services  rendered  in 
the  discharge  of  their  functions. 

The  Board  of  Health  had  no  authority  to  establish  the  Sanitary  com- 
mission of  which  the  plaintiffs  were  members-. — ^But  if  it  be  conceded  that 
the  establishment  of  the  Commission  was  recognized  and  ratified  on  the 
part  of  the  Common  Council  of  the  city,  still  we  are  of  opinion  that  the 
plaintiffs  cannot  recover;  first,  because  if  they  acted  as  agents  for  the 
oity,  the  law  presumes  that  their  services  were  rendered  gratuitously; 
secondly,  because  if  they  acted  as  officers  for  the  city,  they  then  accepted 
a  public  trust  to  which  neither  fees  nor  emoluments  were  attached  by  any 
ordinance  of  the  city  ;  and  thirdly,  because  there  was  no  agreement  be- 
tween them  and  the  city,  either  before  or  after  the  rendition  of  services, 
for  the  payment  of  fees  or  other  compensation. 

Under  these  circumstances,  the  plaintiffs  have  no  cause  of  action  which 
can  be  recognized  and  enforced  in  a  court  of  law. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  lower  court  be  affirmed,  with  costs, 

VooBBonss,  J.,  absent. 
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E.  J.  Cooper  and  Husband  v,  Maunsel  White  et  als. 

Besides  proving  the  genuineness  of  a  lost  or  destroyed  deed,  it  is  incambont  upon  the  party,  who  hold^ 
under  it,  to  prove  its  contenis  in  a  most  satisfactory  manner. 

APPEAIi  from  the  District  Court  of  East  Feliciana,  McVea,  J. 
D.  J?.  San/ord,    W.  J\  Kenner,  and  J.  M.  Boherts,  for  plaintifis. 
McVea  d;  Hunter  and  Clarke  &  Bayne,  for  defendant  and  appellant. 

YooBHiES,  J.  The  defendant,  Maunsel  White,  claims  title  to  the  laud 
in  controversy  through  mesne  conveyances,  from  Benjamin  Curtis,  the 
plaintiff's  ancestor.  The  main  question,  therefore,  is  whether  there  has 
been  any  transfer  or  sale  by  Curtis  to  the  defendant's  vendors. 

The  existence  of  such  a  document,  it  is  contended,  is  shown  ;  but  that 
it  has  been  either  mislaid  or  destroyed. 

The  evidence  of  the  loss  or  destruction  of  that  instrument  is  not  of  tiif 
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OooMCB        most  patisfactory  kind,  admitting  its  existence  to  have  been  proven.    But 

wbite.        such  is  not  the  case.     The  evidence  does  show  that  there  was  a  private 

deed  of  sale  purporting  to  have  been  made  by  B.  Curtis  to  John  Breed, 

but  there  is  not  the  least  evidence  as  to  the  genuineness  or  execution  of 

the  instrument. 

The  rule,  which  admits  proof  of  the  contents  of  a  private  deed,  either 
lost  or  destroyed,  does  not  dispense  with  proof  of  its  execution. 

The  evidence  introduced  is  not  precise  as  to  the  date  of  the  deed  in 
question;  nor  is  it  very  ample  as  to  the  contents  of  the  instrument.  From 
it  we  gather  that,  at  some  indefinite  time,  running  some  twelve  or  fifteen 
years,  Curtis,  by  private  act,  conveyed  the  Stockdale  property  to  John 
Breed.     Not  a  word  about  the  price,  nor  whether  any  was  stipulated. 

Besides  proving  the  genuineness  of  a  lost  or  destroyed  deed,  it  is  in- 
cumbent upon  the  party,  who  holds  under  it,  to  prove  its  contents  in  ft 
more  satisfactory  manner. 

Judgment  affirmed. 

Mbbbick,  C.  J.,  recused  himself. 

Land,  J.,  absent,  concurring. 


Mart  Spencer  v.  John  Rist  et  a1. 

Wbere  a  jodgmeDt  of  separation  of  property  was  rendered  contradictorily,  on  due  proof,  and  noC  apoo  the 
confession  of  the  husband— fl«M:  That  the  plaintifl*  was  regularly  separated  in  property  with  her  hus- 
band ,  and  that  the  decree  of  separation  carried  with  it  a  dissolution  of  the  oommanity.  The  decisions 
in  Davodc  v.  D'Arcy,  6  R.  342,  and  IMmes  v.  Baririn^  1ft  An.  558,  re-afflrmcd. 

APPEAL  from  the  Dist.  Court  of  the  Parish  of  East  Feliciana.  Mc  Vea,  J. 
Batliffe  d  Lacy  and  B.  J,  BotcnMn,  for  plaintiff  and  appellant. 
J.  H,  Mtise  and  F,  Hardesty,  for  defendant. 

Duffel,  J.     This  suit  commenced  by  an  injunction. 

The  defendant  having  become  the  purchaser,  at  the  probate  sale  of 
Luke  Drury,  of  a  judgment  obtained  by  said  Drury  against  Joel  Spencer, 
the  husband  of  the  plaintiff,  in  the  District  Court  of  the  Parish  of  East 
Feliciana,  on  the  22d  of  April,  1842,  sued  out  a  writ  of  fi,  fa.  on  the  12th 
of  January,  1859,  under  which  writ  the  Sheriff  seized  two  slaves  named 
Bob  and  Charles. 

The  plaintiff  in  joined  the  sale,  claiming  the  slaves  as  her  own,  under  a 
Sheriff's  deed  of  sale  made  to  her  on  the  7th  of  September,  1844,  at  her 
suit  against  her  husband,  for  a  separation  of  property,  &c.,  and  pleaded 
the  prescription  of  five,  ten  and  fift-een  years;  and  she  produced  her  judg> 
ment  in  separation,  the  writ  of  execution  and  Sheriff's  return.  She  also 
attacked  the  judgment  of  Drury. 

The  defendant  charges,  in  his  answer,  that  the  pretended  judgment  of 
the  plaintiff  was  obtained  through  fraud  and  collusion  with  her  husband, 
and  is  simulated,  illegal  and  void  ou  its  face;  that  the  judgment  was  ren- 
dered by  consent,  and  did  not  therefore  dissolve  the  community  between 
the  plaintiff  and  her  husband  Spencer. 

The  case  was  submitted  to  a  jury,  who  returned  a  verdict  in  favor  of  the 
defendant. 
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The  evidence  shows  that  the  plain ti£f  and  her  husband,  Joel  Spencer,         spescr 
haxe  not  lived  together,  as  man  and  wife,  since  1839;  that  Joel  Spencer         Rw. 
left  the  State  permanenth/  for  Texas  in  1839;  has  since  made  five  or  six 
easnal  visits  to  this  State;  that  the  plaintiff  has,  dining  the  whole  of  that 
period,  resided  in  the  Parish  of  East  Feliciana,  and  has  been  in  possession 
of  the  slaves  seized  from  the  date  of  the  Sheriff's  sale,  in  1844. 

The  suit  of  the  plaintiff  against  her  husband  was  for  38,500.  She 
claimed  judgment  for  that  amount,  and  for  a  separation  of  property;  and 
in  order  to  secure  her  legal  mortgage,  she  injoined  the  sale  of  certain 
landed  property  attached  and  seized  at  the  suit  of  various  creditors  of  her 
husband,  among  others  Luke  Dinii-y.  The  agent  and  attorney  in  fact  of 
Joel  Spencer  admitted  his  indebtedness  in  the  answer;  and  Robei-t  Perry, 
claiming  to  bo  the  assignee  and  owner  of  the  judgment  obtained  by  Luke 
Drary  as  aforesaid,  inter\'ened,  denied  all  the  allegations  of  the  wife,  re- 
qnired  strict  proof,  and  prayed  "that  said  suit  may  be  dismissed  with 
costs,  and  that  the  proceeds  of  the  property  injoined,  as  well  as  the  ne- 
groes which  remain  unsold,  be  applied  to  the  payment  of  the  debt  due 
him  as  aforesaid. "  This  last  petition  is  signed  by  the  attorney  who  had 
obtained  the  judgment  in  favor  of  Luke  Druri',  and  who  had,  it  must  be 
inferred,  sued  out  the  fi.  fa.  injoined. 

The  only  evidence  found  in  the  record  of  the  suit  of  the  plaintiff  against 
her  husband,  is  the  testimony  of  witnesses  taken  under  commission  in  the 
State  of  Mississippi,  showing  that  the  father  of  the  plaintiff  had  (he  being 
at  the  time  a  resident  of  the  latter  State)  donated  to  her  certain  slaves  in 
1821,  after  her  marriage^  and  setting  a  value  on  said  slaves.  There  is  no 
note  of  evidence,  and  non  constat  that  no  other  evidence  was  adduced  on 
the  trial  below.  It  is,  however,  evident  that  the  judgment  in  the  case, 
which  bears  date  April  30th,  1844,  was  rendered  contradictorily  and  not  on 
the  confession  of  the  husband,  for  it  only  decreed  to  the  plaintiff  $1,800, 
the  value  of  the  slaves  donated  as  aforesaid,  with  privilege  and  mortgage 
on  all  the  property  of  the  husband,  **  the  mortgage,  however,  not  to  ope- 
rate on  the  lands  once  owned  by  her  said  husband  in  the  Parish  of  East 
Feliciana. " 

From  the  above  facts,  we  are  of  opinion  that  the  plaintiff  was  regularly 
separated  in  property  with  her  husband,  and  that  the  decree  of  separation 
carried  with  it  a  dissolution  of  the  community.  Davock  v.  Darcy,  6  R. 
342;  Holmes  v.  Barbin,  15  An.  553. 

The  facts  that  Robert  Perry,  as  assignee  of  Luke  Drury's  judgment, 
was  a  party  to  the  proceedings,  had  caused  to  be  issued  the  writ  of  ^.  fa, 
on  the  judgment  of  Drury,  and  that  the  lands  seized  were  sold  under  this 
and  other  writs,  are  binding  on  the  present  defendant,  who  cannot  ques- 
tion those  acts  and  proceedings  under  his  pleadings. 

We  will  not,  consequently,  examine  the  sufficiency  of  the  proof  adduced 
in  the  suit  of  the  plaintiff  against  her  husband,  nor  the  validity  of  the 
judgment  of  Luke  Drury  and  it«  transfer  to  the  defendant. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  avoided  and  reversed,  and  that  the  injunction  sued 
out  by  the  plaintiff  be  perpetuated  at  the  costs  of  the  defendant,  John 
Bist,  in  both  courts. 

VooRHiEs,  J.,  absent. 
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John  J.  Jones  v,  Alvin  S.  Bbittox. 

Wbere  there  la  &  BuggeBtion  of  the  account  and  settlement  of  the  administration,  and  dtochargo  of  the 
administrator,  under  the  Act  of  1865,  page  78,  the  immediate  dismissal  of  a  suit  against  the  adminis- 
trator will  not  be  authorised.  According  to  that  statute,  the  proper  practice  seems  to  be,  that  dw 
cause  be  continued  for  the  making  of  the  heirs  parties,  if  that  be  practicable. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Avery,  J. 
/.  W.  Burgess,  for  plaintiff  and  appelllant.     A.  M.  Dunn,  for  de- 
fendant. 

Buchanan,  J.  Plaintiff  and  McWhorter  were  in  partnership  in  a  news- 
paper called  the  Baton  Rouge  Gazette.  McWhorter  sold  out  his  interest 
in  the  estabhsliment  to  plaintiff  on  the  29th  April,  1856,  for  twenty-five 
hundred  dollars,  in  the  two  notes  of  the  purchaser  to  the  order  of  the 
seller,  for  twelve  hundred  and  fifty  dolb^rs  each,  payable  respectively  one 
and  two  years  after  date  of  sale.  The  seller  and  purchaser  were  to  be 
jointly  liable  for  the  debts  of  the  concern. 

McWhorter  died  before  either  of  the  notes  became  due;  and  defendant, 
A.  S.  Britton,  was  appointed  his  adminLstrator.  On  the  6th  December, 
1856,  the  administrator,  **  for  the  purpose  of  Hquidating  the  paiinership 
affairs  of  McWhorter  &  Jones  in  the  Gazette  office,  which  partnership  was 
dissolved  by  the  death  of  said  McWhorter,"  purchased  of  Jones  ''all  his 
light,  title,  interest  and  claim  in  and  to  the  Gazette  printing  office,'*  for 
the  sum  of  $3,500,  i^ayable  as  follows:  ^2,500  in  the  surrender  of  Jones' 
two  notes,  favor  McW^horter,  **  the  balance  to  be  paid  at  the  time  of  the 
side  of  the  printing  office. "  Moreover,  the  purchaser  binds  the  estate 
administered  by  him,  to  pay  the  outstanding  debts  of  the  concern;  and, 
in  case  the  proceeds  of  sale  and  of  collection  shall  exceed  87,000,  pur- 
chaser binds  the  estate  to  pay  the  seller  one-half  of  the  excess. 

Plaintiff  brings  this  suit  on  the  19th  Febraary  1858,  upon  the  last 
mentioned  contract.  He  prays  that  defendant  make  an  exhibit  and  ren- 
der an  account  of  his  actings  and  doings,  and  ]>ay  to  plaintiff  such  sum 
as  shall  be  found  due,  under  the  contract. 

Defendant  filed  for  excei)tion,  that  on  the  face  of  the  papers,  plaintiff 
had  no  right  of  action  until  a  final  settlement  and  full  adijiinistration  of 
McWhorter's  estate,  or  of  the  Gazette  concern. 

Pending  this  excex>tion,  the  defendant  Britton  died;  and  Buffington 
was  appomted  and  qualified,  as  administrator  of  McWhorter*8  estate,  in 
his  stead.  Buffington  made  himself  a  party  to  this  suit,  and  renewed 
Britton's  exception. 

On  the  trial  of  the  excei)tion,  defendant,  Buffington,  offered  proof  that 
the  representative  of  Britton*s  estate  had  rendered  an  account  of  Britton's 
administration,  which  had  been  homologated;  also  that  Buffington,  ad- 
ministrator of  the  succession  of  McWhorter,  had  rendered  a  final  account 
f>f  his  administration,  which  had  been  homologated  by  judgment  of  court, 
and  the  said  administrator  discharged  from  his  trust,  and  his  bond  can- 
celled. 

The  plaintiff  objected  to  this  evidence,  as  inadmissible  under  the  ex- 
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ception  pleaded.  But  the  objection  was  overruled,  and  the  suit  dismissed         Jo»" 
for  the  reason  that  there  was  no  party  defendant  in  court.  Bnmoy. 

Plaintiff  appeals. 

The  suggestion  of  the  account  and  settlement  of  the  administration, 
and  discharge  of  the  administrator,  and  proof  to  sustain  such  suggestion, 
were  improperly  received  by  the  Court.  After  such  rendition  of  account 
and  discharge,  the  administrator  was  no  longer  competent  to  represent 
the  estate;  but  the  Act  of  1855  page  78,  section  1st,  does  not  authorize 
the  immediate  dismissal  of  the  suit,  on  account  of  dischai'ge  of  the  admi- 
nistrator. According  to  that  statute,  the  proper  i^ractice  seems  to  be, 
that  the  can  so  bo  c<»:itinned  for  the  making  of  the  heirs  parties,  if  that 
be  pnicticable. 

It  is  therefore  ji  'judged  and  decreed,  that  the  judgment  appealed  from 
be  rovei>HHl ;  and  t'lat  this  cause  be  remanded,  for  the  purpose  of  making 
the  heiiM  of  George  C.  McWhort^r  parties  defendant,  on  the  motion  of 
:iny  paity  interested,  and  for  further  proceedings  acxjording  to  law;  and 
that  appellee  pay  costs  of  this  appeal. 

La>T).  J.,  absent,  concurring.  . 


N.  R.  Jennings  v.  R.  F.  Hodges,  Sheriff,  et  al. 

The  remedy  by  a  saio  a  la  fUU  enchere,  'u  a  l\&r6h  one,  wbich  miist  ia  all  cases,  be  strictly  preceded 
by  an  observance  of  all  the  forias  or  hiw  knowu  in  commutative  obligations  ;  and  the  putting  in 
default,  by  a  tcndor  or  a  formal  deed  of  sale,  is  a  condiUon  precedent  to  a  recovery  of  damages. 

4  PPEAL  from  the  Dist.  Court  of  the  Parish  of  St.  Helena,  WUaon,  J. 
/jL  Uennen  &  Martin,  for  plaintiff  and  appellant.  Eussell  <fe  Ellis,  for 
defendants. 

DutTEL,  J.  The  phuutiff  having  become  the  cuijudicatee,  at  a  partition 
sale  made  by  the  Shei-iff,  of  a  certain  tract  of  land,  and  haying  failed  to 
comply  with  the  teims  of  the  adjudication,  the  Sheriff  re-advertised  and 
sold  the  projDerty  to  another  party,  at  the  risk  of  the  first  purchaser,  as 
provided  by  the  Code,  Art.  2589. 

The  plaintiff  enjoined  the  Sheriff  and  all  the  parties  in  interest,  from 
completing  the  second  adjudication  by  the  execution  of  a  regxdar  deed  of 
Hale,  for  tho  avowed  i^urpose  of  defeating  any  recourse  on  him  for  the 
difference  in  the  price  of  the  two  sales,  as  he  does  not,  unless  compelled 
judicially,  propose  to  take  the  land  on  the  terms  and  conditions  of  the 
first  adjudication.  Apart  from  specific  informalities  charged  by  him  as 
having  preceded  the  fii-st  sale,  and  which,  under  the  view  we  have  taken 
of  the  case,  do  not  require  our  attention,  the  plaintiff  contends  that  he 
is  not  responsible  for  the  difference  in  the  price  of  the  two  sales,  because 
he  was  not  legally  put  in  mord. 

The  injunction,  it  is  palpable,  issued  improvidently,  and  of  this  opin- 
ion wajB  the  plaintiff  himself,  for  he  formally  abandoned  and  dismissed  it 
in  the  lower  court. 

It  is  equally  clear  that  the  intervention  of  the  plaintiff  was  premature; 
but  inasmuch  as  the  vendors  have,  by  their  plea  in  reconvention,  joined 
isaae,  on  the  point  made  by  the  plaintiff,  by  claiming  the  difference  of 
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jvMisoi       the  two  adjudicationB,  we   are  necessarily  called  npon  to  review   this 

BoDow.       branch  of  the  case. 

The  evidence  informs  us,  that  on  the  day  of  the  first  adjudicationy  the 
Sheriff  demanded  twice  of  the  plaintiff  a  compliance  with  the  terms  of 
the  sale,  and  that  a  day  was  fixed  for  that  purpose.  No  deed  was  ever 
formally  tendered  or  drawn  up,  but  the  Sheriff  informed  the  plaintiff 
that  he  was  ready  to  comply  with  his  part  of  the  obligation.  The  plain- 
tiff did  not,  however,  appear  on  ike  appointed  day. 

On  the  first  interview  the  plaintiff  stated  *'  that  he  had  a  partner  in 
with  him,  and  that  the  land  had  been  run  up  very  high  on  him,  and  that 
if  his  partner  was  not  satisfied,  he  did  not  know  whether  he  would  or 
could  comply  with  the  terms  of  sale;"  and  at  the  second  interview,  the 
plaintiff  <*  made  a  conditional  promise  to  attend  at  the  time  appointed. 
The  condition  was,  that  if  his  partner  would  go  into  the  arrangement 
with  him.     He  made  no  other  objection. " 

It  appears,  however,  that  the  vendors  took  the  matter  into  their  ovra 
hands;  for  the  Parish  Recorder  informs  us,  that  after  the  sale,  they  and 
the  plaintiff  '*  came  into  my  office  in  Greensburg,  and  stated  that  thej 
wished  a  day  fixed  for  the  partition  of  the  land;  and  that  on  that  day  he 
(Mr.  Jennings)  would  comply  witii  the  terms  of  sale.  I  am  Recorder  of 
St.  Helena  Parish.  Mr.  Jennings  said  that  on  the  day  fixed  for  the  par- 
tition the  terms  of  the  sale  would  be  compUed  with,  and  that  he  would  be 
present  himself,  or  Mr.  Ashford  Addison  would  represent  him.  The  par- 
tition was  not  had  or  made.  On  the  day  fixed  for  the  partition,  neither 
Mr.  Jennings,  Addison,  or  any  one  else  appeared  before  me  to  comply 
with  the  terms  of  the  sale,  &c." 

The  other  testimony  bearing  on  this  point  refers  principally  to  state- 
ments made  by  the  plaintiff,  on  or  after  the  day  of  the  second  adjudica- 
tion, and  could  not  supply  the  want  of  a  formal  default,  or  dispense  the 
vendors  from  making  a  tender  of  a  valid  title.  The  same  remark  applies 
to  the  averments  contained  in  the  petition  of  injunction. 

Those  declarations,  by  giving  to  them  their  utmost  effect,  only  amonnt 
to  a  passive  breach,  C.  G.  1925,  1927;  hence  we  must  determine,  from  the 
above  synopsis  of  the  evidence,  if  the  plaintiff  was  legally  put  in  defanH 

Our  predecessors  have,  on  more  than  one  occasion,  declared  that  the 
remedy  by  a  sale,  d  lafolle  enchere^  is  a  harsh  one,  which  must,  in  an 
cases,  be  strictly  preceded  by  an  observance  of  all  the  forms  of  law  known 
in  commutative  obligations;  and  that  the  putting  in  default,  by  a  tender 
of  a  formal  deed  of  sale,  is  a  condition  precedent  to  a  recovery  of  dam- 
ages. C.  C.  1906,  7  and  '8, 1927,  2688,  2589;  Stewart  r.  Spauldimf,  6  Ij.  R 
152;  Municipality  No,  2  v.  Hennen,  14  L.  R.  559;  Hodge  v.  Moore,  3  Rob. 
401;  Petit  v.  Laville,  5  Rob.  117;  QuilloUe  v.  Jennings,  4  An.  242. 

It  cannot,  it  seems  to  us,  be  seriously  contended,  that  the  plaintiff  -was, 
under  the  above  authorities,  put  in  moriL 

The  failure  of  the  plaintiff  to  meet  his  appointment  with  the  Sheriff  did 
not,  in  our  sense,  amount  to  a  legal  default;  and  in  fact  this  arrangement 
was  superseded  by  the  subsequent  one  made  with  the  vendors  in  person; 
and  we  have  seen  by  the  testimony  of  the  Becorder  that  all  the  parties 
failed  to  attend. 

Our  above  view  of  this  case,  we  are  satisfied,  operates  harshly  against 
the  reconveners,  but  it  is  the  consequence  of  their  omission,  and  we 


NEW  ORLEANS,  MAY,  1861.  328 


not  permitted  to  disregard  a  now  well  settled  principle  of  law  to  give       Ja»3n»os 
effect  to  the  equity  of  a  particular  case.  Hodorr. 

The  appellees'  demand  for  an  amendment  of  the  judgment,  by  an 
aUowance  of  special  damages  for  the  wrongful  issuing  of  the  injunction; 
was  not  filed  in  time.  C.  P.  890, 

It  is,  for  the  reasons  assigned,  ordered  and  decreed^  that  the  judgment 
of  the  District  Judge  be  avoided  and  reversed,  and  that  there  be  now 
judgment  against  the  plaintiffs  in  reconvention,  as  in  case  of  nonsuit, 
they  paying  the  costs  of  their  reconventional  demand  and  of  this  appeal, 
and  the  plaintiff  the  other  costs  of  the  lower  court. 

VooBHiBs,  J.,  absent 


John  T.  Obant  &  Go.  v,  Micajah  Harris  et  als.  IT'SS 

60  1100 
The  SheritTs  return  in  relation  to  sales  made  by  bim  under  execution,  is  only  ptima  fade  evidence  of 
the  bets  stated  In  It  between  the  parties,  and  is  subject,  lilcec^ber  presumptive  evidence,  to  be  rebut- 
tfid  by  ooDtrary  proof. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  EgglestoUy  J. 
21  G.  &  A,  J.  SemmeSy  for  plaintiffs  and  appellants.     Race  tfc  Foster. 
for  defendants. 

liAKD,  J.  This  suit  was  instituted  to  annul  a  judicial  sale  at  the  suit  of 
Watson  &  Kavanaugh  and  of  William  McMichael  against  T.  C.  Bates  & 
Co.,  of  two  certain  orders,  each  for  ten  thousand  dollars,  drawn  by  John  " 
T.  Grant  &  Co.  upon,  and  accepted  by  the  New  Orleans,  Jackson  &  Great 
Northern  BaOroad  Company,  and  to  recover  back  the  price  of  adjudica- 
tion, on  the  ground  that  the  orders  were  never,  in  point  of  fact,  seized  by 
the  Sheriff,  and  were  not  the  property  of  the  defendants  in  execution  at 
the  time  of  the  pretended  seizure  and  sale,  but  belonged  to  third  parties. 

The  defendants  deny  that  the  plaintiffs  were  the  purchasers  at  the  judi- 
cial sale,  and  specially  aver  that  the  adjudication  was  made  to  Thomas  B. 
Lee,  who  never  perfected  the  sale  by  a  payment  of  the  price;  and  further  • 
specially  aver,  that  the  Sheriff's  return  on  the  writ  of  execution  is  errone- 
ous, false,  and  not  in  a<?cordance  with  the  facts  and  proceedings  under  the 

writ 

On  the  trial  in  the  court  below,  the  defendants  offered  in  evidence  the 
sales-book  of  the  Sheriff,  and  the  testimony  of  certain  witnesses  to  prove 
the  allegation  in  their  answer,  that  is  to  say,  that  the  adjudication  had ' 
been  made  to  Thomas  B.  Lee  in  person,  and  not  as  agent  for  plaintiffs  or 
any  one  else,  but  the  evidence  was  rejected  by  the  Judge  a  quo,  on  the 
ground  that  it  tended  to  contradict  the  return  of  the  Sheriff,  which,  under 
the  circiuuBtances  of  the  case,  concluded  the  defendants. 

A  bill  of  exceptions  was  reserved  to  the  ruling  of  the  Judge  rejecting  the 
testimony  offered  to  prove  the  averments  in  the  answer;  and  the  defend- 
ants insist  in  this  court  that  their  bill  of  exceptions  was  well  taken,  and 
that  the  testimony  should  have  been  received  on  the  trial  of  the  cause. 
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<;kaui  &  Co.  If  tJie  plaintiffs  were  not,  iu  point  of  fact,  the  purchasers  at  the  judicial 
HiRRw.  sale,  they  have  no  right  to  maintain  this  action  on  the  gi'ounds  alleged  iu 
their  petition,  that  is  to  say,  on  the  grounds  that  the  orders  were  never 
seized  by  the  Sheriflf,  and  were  not  the  property  of  the  defendants  in  exe- 
cution at  the  time  of  the  pretended  seizure  and  sjile,  but  belonged  to  third 
parties;  and  whether  the  testimony  oflferod  was  admissible  under  the  plead- 
ings, depends  on  the  question  whether  the  defendants  were  concluded  by 
the  SheriflTs  return  on  the  "writ  of- execution,  which  declared  that  the  adju- 
dication of  the  orders  seized  liad  been  miule  to  Thomas  B.  Leo,  as  agent 
for  John  T.  Grant  &  Co. ,  the  plaintift's  in  this  suit. 

The  defendants  in  this  suit,  M.  Han-is  and  Harris  &  Levi,  were  plaintiffs 
in  execution  against  T.  C.  Bates  &  Co.,  by  virtue  of  an  assignment,  and 
subrogation  entered  upon  motion  in  open  court,  prior  to  the  judicial  sale; 
and  the  question  presented  is,  whether  a  plaintiff  in  execution  is  concluded 
by  the  Sheriff's  return  on  his  own  writ,  from  contradicting  the  facts 
therein  stated. 

The  Sheriff's  return  in  relation  to  sales  made  by  him  under  execution, 
is  only  prima  facie  evidence  of  the  facts  stated  in  it  between  the  parties, 
and  is  subject,  like  other  i)resumptive  evidence,  to  be  rebutted  by  contra- 
ry proof.  La/on  v.  Smith,  3  L.  476;  Sucreitftioit  jof  Goodrich,  6  R.  107: 
Tjawrence,  Syndic,  v.  Young,  1  An.  297. 

The  plaintiffs'  counsel,  however,  cont<Mid  that  the  defendants  are  es- 
topi)ed  from  contradictiug  the  Sheriff's  return,  by  the  recitals  in  an  act  of 
sale  of  certain  railroad  stock  made  by  the  plaintiffs  to  them,  the  defendant*. 

It  is  tnie  that  the  act  of  sale  contains  a  recital  to  the  eff(»ct,  that  the  two 
orders  were  purchased  by  the  plaintiffs  at  the  judicial  side,  but  if  the  au-t 
can  be  considered  jis  an  estoppel  as  to  the  defendants,  it  would  ho  e<iuallT 
HO  as  to  the  plaintiffs  who  are  parties  to  it,  and  preclude  them  from  recov- 
ering in  this  case. 

We  are  of  the  o])inion  that  the  Judge  r/  qno  tarred  in  rejecting  the  tes- 
timony offered  for  the  i)uii)o.<te  of  proving  the  alleged  error  in  the  Sher- 
iff's return. 

it  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  lower  court  be  reversed;  and  that  this  cause  be  remanded  for  a  new 
trial,  and  further  proceedings  according  to  Jaw,  the  appellees  jia^dng  the 
costs  of  this  aj^peal. 

VooRHiEfl,  J.,  absent. 


Brnjamin  Barnkr  r.  George  W.  Gordrn. 

It  18  110  good  grcuiiid  Tor  a  dismissal  of  nn  appeal  tluil  garniehoes  wore  not  niado  r>ai  lie^i  tbi^nHo     It  doe* 
not  In  any  wiso  aflort  iheir  riKhta,  bpintj  neither  (V>r  nor  Afra>u>*t  them. 

APPEAL  from  the  Fifth  District  (^ourt  of  New  Orleans,  JSyglcston,  J. 
EeynoMs  d:  Davidson,  for  i3laintiff.    G.  A .  iBreaux,  for  defendant  and 
appellant. 

Land,  J.      The  motion  made  to  dismiss  the  appeal  in  this  cose,  cannot 
be  sustained. 
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The  Biiit  was  commenced  by  ftttachment,  and  judgment  was  rendered        Bab.\«k 
againBt  the  defendant,  recognizing  a  i)rivilege  on  the  property  attached.        ookdkm. 
During  the  proceedings  prior  to  the  judgment  against  the  defendant,  cer- 
tain parties  were  cited  as  garnishees,  but  no  judgment  whatever  was  ren- 
dered either  for  or  against  them  in  tlie  suit. 

From  the  judgment  against  him,  the  defendant  appealed;  and  the  plain- 
tiff has  moved  to  dismiss  the  appeal  on  the  ground  that  the  garnishees 
were  not  made  parties  to  the  apj>eal. 

The  garnishees  have  no  intei'^st  in  maintaining  the  judgment  against  the 
defendant,  because  it  does  not  in  any  wise  affect  their  rights,  being  neither 
for  nor  against  them. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  motion  to  dis- 
zniss  the  appeal  in  this  ca^e  be  discharged. 

VooKHTBS,  J.,  absent. 


Mrs.  Eliza  A.  Vanwickle  et  al.   v.  Andrew  Matta. 

When  an  Iieir  coiu-ey^^  to  the  adniiiiiritralor  liis  Interest  lu  the  property,  the  hitter  (toen  not  »fit  in  his  il- 
diictary  capacity,  aud  cannot  be  asniinilatt^  to  a  vendor  when  he  disposes  of  it. 

The  gcn<*ral  rule  is  tliat  al]  pers^ons  are  callable  or  contracting  ;  the  incapacity  is  the  exception ;  and  it 
fboaM  not  be  extended  beyond  the  clear  imi»ort  or  the  law. 

The  objection  wliicb  applies  to  an  adjudication  in  due  course  of  adminb<tration,  does  not  arise  in  a  pri- 
vate tran-nactioD  between  the  executor  and  one  of  the  Iieirs.  But  even  as  regards  Judicial  Bales,  Ute 
law  has  been  modifled  by  allowing  parties  in  interest,  who  happen  lo  bo  administrators  or  executors, 
to  Itecorae  purcrhadern.     Acts  1840,  p.  128  ;  1854,  p.  155. 

With  regard  to  all  contracts  lK*tween  the  tutor  and  the  ward  who  has  become  of  age,  the  text  of  the  law 
IS  explicit :  these  are  null  and  void  if  not  preceded  by  a  full  Pettlcment  of  the  tutorship.  C.  C.  365, 
1465, 1460.  But  as  regnrd.4  other  li  luciary  trustf<,  the  prohibition  Is  not  so  general,  and  for  obvious 
reasons. 

The  party's  relief  in  case*  uf  fraud  is*  obinined  umhT  aiticUw  1814  aud  1841  of  the  ('Ivil  Code. 

APPEAL  from  the  District  Coiu-t  of  East  Baton  Rouge,  Avery y  J. 
Bard  d'JTall  and  Geortje  W.  JTelm,  for  plain  tiff  and  appellant.    Dunn 
<t  Berron,  for  defendants. 

VooRHEEs,  J.  The  question  presented  in  this  cause  is,  whether  an  ex- 
ecutor, whose  administration  is  not  at  an  end,  can  purchase  the  undivided 
interest  of  one  of  the  heirs  in  some  specific  i^roperty  belonging  to  the  suc- 
cession. In  other  words,  does  the  prohibition  contained  in  articles  1139 
and  1784  of  the  Civil  Code,  strike  such  a  contract  with  nullity? 

In  a  case  decided  in  the  month  of  Febniary  last,  (Peyton  v.  Enos  et  ah,) 
we  stated  that,  if  the  sale  was  ntill  and  void,  the  nullity  was  relative,  and 
could  avail  only  the  heir  or  other  party  interestetl  adversely  to  the  admin- 
istrator or  cui'ator;  but  the  Coiu't,  on  that  occasion,  declined  expressing 
an  opinion  iipon  the  question  of  the  prohibition. 

The  object  of  the  prohibition  is  to  prevent  the  fiduciary  from  abusing 
his  trust  to  the  detriment  of  the  estate  entrusted  to  his  administration. 
He  cannot  be  a  vendor  and  a  vendee  at  the  same  time;  and,  having  pro- 
voked the  judicial  sale  of  the  property,  and,  to  a  certain  extent,  having  the 
supervision  of  the  whole  proceedings,  it  was  but  proper  tliat  he  should  be 
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v\xwi«KLK     precluded  from  becoming  a  purchaser,  whether  directly  in  his  own  name, 
Matt*.        or  indirectly  through  the  interposition  of  some  one  else. 

But  when  an  heir  conveys  to  the  administrator  his  interest  in  the  prop- 
erty, a  different  case  is  presented.  The  latter  does  not  act  in  his  fldnciaiy 
capacity,  and  cannot  be  assimilated  to  a  vendor. 

The  general  rule  is,  that  all  persons  are  capable  of  contracting;  the  in- 
capacity is  the  exception,  and  it  should  not  be  extended  beyond  the  clear 
import  of  the  law. 

The  prohibition  against  purchases  made  by  executors  relates  to  prope^ 
ty  entrusted  to  their  administration;  and  the  law  evidently  contemplates 
that  they  shall  not  be  tempted  to  avail  themselves  of  their  position  in  or- 
der to  become  the  owners  of  such  property.  The  objection  which  applies 
to  an  adjudication  in  due  course  of  administration,  does  not  arise  in  a 
private  transaction  between  the  executor  and  one  of  the  heirs.  But,  even 
as  regards  judicial  sales,  the  law  has  been  modified  by  allowing  parties  in 
interest,  who  happen  to  be  administrators  or  executors,  to  become  pur- 
chasers.    Acts  1840,  p.  123;  1854,  p.  155. 

With  regard  to  all  contracts  between  the  tutor  and  the  ward,  who  has 
become  of  age,  the  text  of  the  law  is  explicit:  these  are  null  and  void,  if 
not  preceded  by  a  full  settlement  of  the  tutorship.  0.  C.  355, 1465, 1466. 
But,  as  regards  other  fiduciary  trusts,  the  prohibition  is  not  so  general 
and  for  obvious  reasons. 

There  is  no  suggestion  of  fraud  in  the  present  case;  but,  had  there  been, 
the  question  under  consideration  would  stand  unaffected.  The  parly*t 
relief  would  be  obtained  under  articles  C.  0.  1814  and  1841. 

Judgment  affirmed. 

Laio),  J.,  absent,  coneturing. 


,.^-    ^«s.-%»»«V-^"k-\-><'^-^'^'V-"s.-v.»x.^.«,-v    •■^"./^^.-v.'V -VX,'V«.  -^.-XI.-VW 


Henry  McGuinn  v.  Michel  Peri. 

Wliere  une-fourth  ol  the  owDon  or  lota  (rODtiag  on  a  street  do  uot  Join  io  a  memorial  to  bave  the  ftnK 
pared,  the  Gommoa  Ooimcil  haye  no  right  to  oonlract  for  its  paving  ;  and  such  a  contract  viil  be  ia 
valid  against  the  property -holders. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleaton,  J. 
Whittaker  A  Fellowe.%  for  plaintiff  and  appellant     Collins  <t  Wooi- 
ridgCy  for  appellees.  t 

DuPFEii,  J.  The  required  number  of  the  owners  of  real  property  front- 
ing on  Carrollton  Avenue,  petitioned  the  Common  Council  of  the  City  o' 
New  Orleans  for  the  shelling  of  said  Avenue,  from  Common  street  to  Or- 
leans street,  and  also  for  the  shelling  of  Orleans  street,  from  its  junction 
tion  with  Carrollton  Avenue  to  the  Metairie  Boad. 

The  above  request  was  based  on  the  119th  section  of  the  Act  of  the 
Legislature  approved  March  20th  1856,  entitled:  *' An  Act  to  amend  an 
Act  entitled  '  An  Act  to  consolidate  the  City  of  New  Oi'leans,  and  to  pro- 
vide for  the  government  of  the  City  of  New  Orleans  and  the  adminisfcra- 
^011  of  the  affiiirs  thereof,"  p.  136. 
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Xb^  Common  Council  ordered,  by  resolutiou,  the  shelling  of  said  we- 
nne  and  street,  and  the  contract  was  adjudicated  to  the  plaintiff,  who, 
having  performed  the  work,  now  sues  the  defendant,  who  owns  a  lot 
fronting  on  Orleans  street,  for  his  quota  of  the  costs  of  said  work. 

The  memorialists  claim  to  be  owners  of  real  proi)erty  fronting  on  Car- 
rollton  Avenue,  and  the  evidence  shows  that  none  of  the  property  hold- 
ers of  Orleans  sti'eet,  which  latter  street  crosses  the  Can*ollton  Avenue  at 
right  angles,  signed  the  memoriaL 

The  Common  Council,  acting  in  virtue  of  the  section  119  above  cited, 
could,  under  the  memorial,  only  order  the  shelling  of  the  Carrollton  Ave- 
nue, for  the  very  obvious  reason  that,  under  the  City  Charter,  the 
Orleans  street  could  not  be  paved  at  the  expense  of  the  owners  of  lots 
£ront  on  the  same,  without  a  petition  to  that  effect  signed  by  one-fourth 
of  said  owners;  and  we  have  seen  that  no  such  petition  was  presented. 

From  our  above  view  of  the  case,  we  conclude  that  the  owners  of  real 
estate  on  Orleans  street  were  not  bound  to  take  any  notice  of  the  petition 
of  the  property  holders  on  CarroUton  Avenue,  and  of  the  action  of  the 
City  Council  thereon;  whence  it  follows,  that  no  right  of  action  lies  against 
the  defendant. 

It  is  therefore  ordered,  that  the  judgment  of  the  District  Court,  which 
is  in  favor  of  the  defendant,  be  affirmed,  with  costs. 

Lakd,  J.,  absent,  coueurring. 


Indian  McCalbb  at  al.  v.  George  Douglass  et  al. 

The  RiBrmative  answer  of  » testator  to  tbo  question  whether  this  was  his  wHl,  is  not  equivatont  to  tha 
"  presentatioQ  "  of  the  will  to  the  witnesses  as  required  bj  the  second  pu-agraph  of  article  1574  of  the 
Civil  Oode.    Without  such  preaentatiofl,  the  will  must  be  declared  void  and  of  no  effect 

APPEAL  from  the  District  Court  of  the  Parish  of  Tensas,  Farrar,  J. 
Farrar,  Snyder  &  Lewis,  and  A,  JV.  Ogden,  for  plaintiff  and  appel* 
lants.     L.  V.  Beeves,  H.  B.  Shaw,  C,  Boselius  and  T.  W.  ColUns,  for  de- 
fendants. 

Buchanan,  J.  This  is  a  suit  by  certain  heirs  at  law  of  Archibald  Doug- 
lass, deceased,  to  set  aside  the  wiU  of  the  said  Archibald  Douglass,  pur- 
porting to  be  a  nuncupative  will,  under  private  signature,  upon  the  fol- 
lowing  grounds: 

1.  That  said  Douglass  was  not  of  sound  mind,  at  the  time  when  said 
pretended  instrument  purports  to  have  been  executed;  and  from  insanity 
and  mental  imbeciliiy  at  that  date,  was  utterly  incapacitated  to  make  any 
testamentary  disposition  whatever. 

2.  That  said  pretended  will  is  not  signed  by  said  Douglass,  with  his  own 
proper  signature  and  name. 

3.  That  said  pretended  will  was  neither  written  by  the  testator  himself 
nor  from  his  dictation;  nor  did  the  said  Douglass  present  the  paper  pur- 
porting to  contain  his  will,  to  the  witnesses,  and  declai-e  the  same  to 
contain  his  last  will 

It  only  becoznea  necessary  to  examine  the  thiid  of  tkeaecnmndA. 
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McCaim  xhe  mtU  in  question  is  attested  by  six  subscribing  witnesses.     Of  these 

fS)roiA««.       four  have  given  their  evidence,  on  the  trial  of  this  cause.     "We  subjoin  so 

much  of  their  testimony,  taken  down  by  the  C'lerk  on  trial,  an  bears  upon 

the  ground  of  nullity  under  considemtiou : 

Samuel  W.  Dorsey,  sworn,  says:  He  was  acquainted  with  the  late  Ar- 
chibald Douglass,  deceased;  became  acquainted  with  him  in  1841,  and 
then  up  to  the  time  of  his  death.  Mr.  Archibald  Douglass  died  in  1856. 
Witness  being  shown  the  will  of  A.  Douglass,  says:  On  the  day  before 
Douglass  died,  I  heard  that  he  was  very  sick,  and  wanted  to  see  me.  I 
went  over  to  see  him  about  thi'ee  o'clock  the  same  day.  The  first  person 
I  saw  was  Mr.  Bland,  who  told  me  he  and  Mr.  DOugla.ss  were  anxious  for 
me  to  write  the  -will  of  Mr.  Douglass,  and  tliat  ho,  Mr.  Bland,  also  desired 
it. 

He  told  me  that  I  had  heard  of  Mr.  Douglass*  intentions,  and  what  they 
had  previously  been.  Mr.  Bland  said  that  he  was  very  anxious  that  he 
should  leave  his  property  as  he  intended  to  do,  and  therefore  wanted  me  to 
write  his  will.  Mr.  Bland's  remark  to  me,  as  well  as  I  recollect,  was,  that 
he  had  raised  those  two  boys,  and  took  gi-eat  interest  in  them.  I  then 
went  into  the  room  where  Mr.  Douglass  was  lying  in  bed.  I  asked  him 
the  question  how  he  was;  his  reply  was,  that  he  was  very  sick,  and  was 
veiy  anxious  to  make  a  will.  His  chief  object  was  to  disi)ose  of  his  prop- 
erty to  his  two  nephews,  James  and  George  Douglass,  and  to  provide  for 
a  negro  woman,  who  had  been  very  attentive  to  him  whilst  sick,  and  for 
some  time.  Don't  know  that  he  mentioned  how  long,  nor  do  I  know  how 
long.  I  then  asked  him  the  question,  what  negro  woman  he  meant.  His 
reply  was,  that  she  was  the  daughter  of  a  Mr.  Cammack,  residing  some 
six  miles  off.  He  then  asked  me  if  he  coiUd  make  her  a  present  of  the 
sum  of  five  or  six  thousand  dollars,  I  do  not  recollect  which.  My  reply 
was,  as  far  as  I  recollect,  that  I  supposed  she  wtvs  the  slave  of  Mr.  Cam- 
mack,  and  a  donation  of  that  kind  woiUd  not  invest  the  proceeds  of  the 
draft  in  her.  His  reply  was,  that  she  was  either  manumitte<l,  or  that  she 
was  about  being  sent  out  of  the  State  to  be  manumitted.  That  was 
about  the  amount  of  the  conversation  I  had  with  Mr.  Douglass.  He 
requested  me  at  that  time  to  write  his  will  for  him,  and  I  was  also  asked 
by  Mr.  Bland  and  others  to  do  so.  I  replied  that  Mr.  Douglass  A^-as  at 
that  time  very  nervous,  and  that  if  I  did  so,  I  would  like  to  have  some 
form  book.  I  "^Tote  the  wiU  the  next  day.  I  remtirked  to  his  friends, 
Mr.  Bland  and  others,  that  I  would  return  the  next  morning,  and  went 
in  to  see  Mr.  Douglass  before  I  left,  and  promised  him  to  return  in  the 
morning.  On  the  following  morning  I  returned,  between  eight  and  nine 
o'clock.  I  then  had  an  interview  with  Mr.  Douglass.  He  was  at  that 
time  much  more  calm  and  collected  than  on  the  previous  evening,  and 
expressed  a  great  desire  to  have  his  will  wTitten.  He  informed  me  that 
Mr.  Bland  had  suggested  to  him  that  he  should  leave  a  certain  number 
of  small  legacies  to  other  members  of  the  family,  who  would  be  gratified 
by  the  same. 

After  I  had  been  standing  by  his  bedside  for  some  time,  Mr.  Bland 
came  in,  and  the  subject  was  then  mentioned  about  some  legatees  who 
were  in  indigent  cii'cumstances,  and  that  it  would  be  a  great  favor  to  them 
to  do  so;  to  which  Mr.  Douglass  assented.  He  had  mentioned  the  sub- 
ject before  to  me,  and  after  Mr.  Bland  came,  it  was  repeated  in  his  pres- 
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enee.    I  tLen  i)rocured  some  ink  and  some  paper,  and  went  to  a  room       mcCaub 
immediately  opi)08it«  the  room  Mr.  Douglass  occupied,  and  wrote  this       Docolabb. 
will,  on  several  times  \'isiting  Mr.  Douglass,  and  asking  him  if  I  understood 
bim  aright  as  to  how  those  legacies  were  to  be  made,  and  in  reference  to 
the  freedom  of  some  negroes.     There  was  no  one  present  in  the  room 
while  I  was  writing  the  will,  though  persons  would  occasionally  step  in  for 
A  few  moments,  except  on  one  occasion  Mr.  Bland  stepped  in  and  com- 
menced reading  the  will,  and  made  some  suggestions  to  some  parts  of  it, 
and  I  told  him  I  was  writing  Mr.  Douglass'  will,  and  not  at  his,  Jir. 
Bland'sj  dictation.     His  reply,  as  well  as  I  recollect,  was,  his  anxiety  about 
James  Douf^lass  end  George  Douglass,  the  principal  legatees.     Mr.  Bar- 
ton, cue  of  the  subscribing  witnesses  to  the  will,  was  present  in  the  room 
at  the  time  Bhi'i  T  came  in.     I  then  took  this  will  to  Mr.  Douglass*  bed- 
side, ftnd  told  L.  .1 1  had  written  his  will,  and  wanted  him  to  be  particular 
ami  so  if  it  was  iwcording  to  his  dictation  and  direction,  in  the  presence 
of  ^nt:iesses,  and  he  mentioned  to  me  that  I  had  omitted  the  name  of  a 
woman  named  Keziah,  and  wanted  her  name  inserted,  and  I  filled  the 
ii.ime  in;  then,  at  his  suggestion,  a  blank  having  been  left  in  the  will  for 
that  purx^ose,  I  fiUed  in  the  name  in  my  own  handwiriting.     After  the  will 
was  read  and  approved  of,  sentence  by  sentence,  by  Mr.  Douglass,  he 
raised  up  in  bed  and  signed  his  name  to  it.     I  read  the  will  fully  and  au- 
dibly, so  that  aU  the  witnesses  could  hear  it,  my  object  being  to  comply 
fuUy  with  the  law.     When  I  had  read  this  will  to  Mr.  Douglass,  I  told  him 
I  wanted  him  to  be  certain  it  was  his  last  will  and  testament;  and  Mr. 
Dougla.ss  answered  to  my  question,  yes,  after  each  sentence  being  read, 
and  then   answered  yes  to  the  last  sentence.     Myself  and  the  other  wit- 
nesses signed  the  will,  in  Mr.  Douglass'  presence.     The  signature  to  the 
\it11  is  the  signature  of  Mr.  Douglass.     I  saw  him  write  it  with  his  own 
hand.     Mr.  Bland  did  not  dictate  to  me  the  terms  of  this  will  at  the  time 
I  was  writing  it,  nor  did  he  dictate  it  to  me  at  any  other  time.     Whilat  I 
wa«  engaged  in  "writing  the  will,  I  do  not  recoUect  ever  asking  Mr.  Bland 
to  go  into  Mr.  Douglass'  room  and  ask  him  about  the  clauses  in  it.     I  re- 
coUect distinctly  that  I  did  not  ask  Mi.  Bland  to  do  so.     Mr.  Bland  did 
not  i^ass  back  and  forth  from  Mr.  Douglass'  room  to  give  me  any  instruc- 
tions about  the  will.     Mr.  Bland  may  liave  walked  into  the  room  while  I 
was  writing  in  the  room,  but  I  only  recollect  distinctly  his  coming  into 
the  room  once,  as  before  stated.     I  wrote  the  will  in  my  own  language,  to 
express  the  wishes  of  the  testator,  as  communicated  to  me  by  him,  and 
not  in  the  language  of  Mr.  Bland.     Mr.  Bland  remarked  to  me  that  morn- 
ing, that  Mr.  Beeves  was  coming.     I  remarked  to  Mr.   Bland  that  Mr. 
Douglass  was  in  great  anxiety  to  write  the  will.    It  was  during  the  writing 
of  the  will  that  Mr.  Beeves  came;  I  do  not  recollect  the  precise  time.     I 
recognize  the  signature  of  each  of  the  witnesses,  signed  by  the  witnesses 
in  my  presence,  and  that  of  the  testator.     All  the  witnesses  were  residents 
of  the  Parish  of  Tensas  at  that  time.     The  place  of  the  execution  of  the 
will  was  at  the  residence  of  Mr.  Douglass,  in  this  parish. 

Mr.  Douglass  directed  me  to  insert  this  i^rovision  in  his  will  in  relation 
to  the  legacy  to  Sally  Wright.  I  endeavored  in  writing  this  will  to  ex- 
press the  wishes  of  the  testator.  The  provisions  were  certainly  communi- 
cated to  me  by  Mr.  Douglass. 
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mcCaim  Cross-examined. 

DoDOLAss.  rpiie  words  were  mine,  and  I  used  tliem  to  express  the  intention  of  the 

testator.     He  expre&sed  to  me  the  exact  amounts  he  wished  to  leave  to 
each  one,  as  I  asked  him  about  them  at  that  time. 

Witness  says  he  cannot  recollect  whether  Mr.  Douglass  dictated  the 
terms  consecutively  about  the  legacy  to  Sally  Wright.  The  witness  is 
asked  by  the  counsel  for  plaintiffs.  Witness  being  asked  whether,  before 
the  will  was  read  in  presence  of  the  witnesses,  the  testator  had  presented 
the  paper  to  the  witnesses,  declaring  that  it  contained  his  will,  or  whether, 
before  the  reading  of  the  will,  the  testator  had  declared  that  the  paper 
about  to  be  read  contained  his  last  will,  witness  answers,  *'  that  he  does 
not  recollect  that  either  was  done." 

In  the  questions  asked  by  him  of  Mr.  Douglass  in  the  making  of  his 
will,  there  was  no  suggestion  made  by  witness  to  Douglass  about  any  tes- 
tamentary disposition  to  any  person.  That  his  questions  in  relation  to  the 
testamentary  dispositions  were  only  made  to  ascertain  more  clearly  the 
wishes  of  the  testator,  so  that  he  could  express  them  more  definitely. 

Oross-examiyied. 

On  witness'  first  interview  with  Mr.  Douglass,  the  day  before  the  will 
was  written,  does  not  recollect  his  saying  any  thing  to  him  about  any  tes- 
tamentary disposition  to  Mrs.  Wright.  The  next  day  Douglass  told  him 
that  Mr.  Bland  had  suggested  the  propriety  of  making  some  particular 
legacies.  Mr.  Douglass  told  him  that  Mr.  Bland  had  suggested  the 
amounts,  and  Mr.  Douglass  said  he  had  no  objection.  Witness  does  not 
recollect,  in  calling  over  the  legacies,  whether  Mrs.  Evans*  or  Mr.  Prior's 
names  were  mentioned  or  not. 

« 

Witness  was  extremely  anxious  to  carry  out  the  wishes  of  the  testator, 
and  make  a  good  and  valid  will;  and  witness*  whole  attention  was  directed 
to  this  object.  Witness'  impression  is  that  he  remained  at  Mr.  Douglasi^* 
about  an  hour  or  an  hour  and  a  half  after  the  will  was  made. 

John  V.  Sevier,  sworn  by  defendant.  He  is  a  resident  of  the  Pai-ish  of 
Tensas.  Was  a  resident  in  1856;  was  acquainted  with  A.  Douglass,  de- 
ceased. Examined  the  last  will  marked  (A),  recognizes  the  signatures  of 
the  witnesses  to  it.  Recognizes  Mr.  Douglass'  signature  thereto;  he  saw 
him  sign  it.  Witness  states  that  the  will  was  read  over  to  Mr.  Douglass, 
in  an  audible  voice,  in  the  presence  of  the  'witnesses,  before  Mr.  Douglas^ 
signed  it.  Mr.  Douglass  requested  to  be  held  up  in  bed,  to  sign  the  doc- 
ument. Mr.  Douglass  requested  him  to  witness  the  will.  After  the  will 
was  written,  and  Mr.  Dorsey  had  read  it  to  Mr.  Douglass,  and  asked  him  if  it 
was  his  last  will  and  testament,  he  said  it  was.  It  was  in  the  presence  of 
all  the  witnesses,  and  immediately  after  that,  that  Mr.  Douglass  signed 
the  will.  Witness  signed  the  will,  together  with  the  other  witnesses,  in 
presence  of  each  other,  and  in  presence  of  Mr.  Douglass. 

L.  L.  B.  Barton,  sworn,  says,  he  is  a  resident  of  the  Parish  of  Tensas; 
was  there  during  the  year  1856.  Being  shown  the  document  marked  (A), 
says  he  recognizes  his  signature  to  it,  also  the  signature  of  John  V.  Se^-ier, 
and  saw  Mr.  Douglass  sign  the  wilL  Says  he  would  not  recognize  Mr. 
Douglass'  signature  ordinarily,  but  that  he  saw  Mr.  Douglass  sign  that 
will.  The  will  was  read  over  to  other  persons  outside  of  Mr.  Douglass' 
room;  and  witness  is  positive  that  it  was  read  over  to  Mr.  Douglass  before 
he  signed  it 


NEW  ORLEANS,  MAY,  1861.  881 


Question,     "Did  or  did  not  Mr.  Douglass,  in  presence  of  the  witness       McCilbb 
and  the  other  subscribing  witnesses,  and  before  signing  document  (A),        DocgLibs. 
declare  that  it  was  his  last  will  and  testament;  and  if  not,  what  did  he  say 
in  relation  to  it?  ** 

Witnes  s  answers,  he  does  not  recollect  the  exact  words  of  Mr.  Douglass; 
but  the  purport  of  it  was,  that  it  was  his  last  will.  He  had  some  correc- 
tions made  in  it  before  signing  it. 

This  witness  and  the  other  subscribing  witnesses  signed  this  wiU,  in  the 
presence  of  Mr.  Douglass,  and  in  the  presence  of  each  other.  Witness 
was  in  the  room  when  Mr.  Dorsey  was  writing  the  will;  and  while  writing 
it,  when  Maxwell  W.  Bland  came  into  the  room,  that  Mr.  Bland  asked 
Mr.  Dorsey  if  he  had  got  to  the  describing  of  the  property,  and  Mr.  Dor- 
sey told  him  to  go  away, — that  he  would  read  the  will  to  him  after  it  was 
done;  that  Mr.  Bland  did  not,  in  the  presence  of  witness,  dictate  any  leg- 
acies to  Mr.  Dorsey,  or  any  part  of  said  will. 

Cro88-exami7i€d, 

Witness  says  that  3|Ir.  Bland  was  in  the  room  when  Mr.  Dorsey  was 
writing  the  will,  once  or  may  be  twice.  Witness  thinks  Mr.  Douglass  de- 
clared that  it  was  his  will,  but  is  not  sure.  Witness  being  asked,  ' '  whether 
he,  Mr.  Douglass,  made  a  voluntary  statement  that  it  was  his  will,*'  says 
that  Mr.  Douglass  did  so,  only  by  signing  it.  The  correction  of  interlin- 
ing the  name  of  Keziah  was  all  the  correction  that  witness  saw  made  in 
the  will. 

S.ca mina  Hon  by  Plain  tiff  Besumed. 

Witness  says — I  think  that  Mr.  Douglass  did  say,  at  the  time  of  signing 
that  wiD,  that  it  was  his  will,  or  words  to  that  effect. 

H.  C.  Sevier,  sworn  on  his  voir  dire,  says:  Witness  is  a  brother-in-law 
of  one  of  the  defendants  in  this  case.  Witness  says  he  does  not  know  but 
wliat  he  does  feel  an  interest  in  the  result  of  this  suit;  witness  is  not  di- 
rectly or  indirectly  interested  pecuniarily  in  the  result  of  this  suit,  and 
the  interest  he  feels  in  it  would  not  prevent  him  from  testifying  the  truth; 
that  he  would  not  be  made  richer  or  poorer  by  the  result.  Witness  lived 
in  tlie  Parish  of  Tensas  in  December,  1856;  witness  being  shown  the  doc- 
ument "  A, "  recognizes  his  signature,  and  the  signatures  of  the  other 
witnesses.  Saw  Mr.  Douglass  sign  the  will  in  the  presence  of  the  wit- 
nesses whose  names  are  to  the  will;  witness  and  the  other  witnesses  signed 
the  will  in  the  presence  of  Mr.  Douglass,  and  in  the  presence  of  each  oth- 
er. The  will  was  read  over  in  an  audible  voice  to  Mr.  Douglass,  in  the 
presence  of  the  witnesses,  before  Mr.  Douglass  signed  it;  Mr.  Douglass 
declared  that  the  document  was  his  wiU  when  Mr.  Dorsey  read  it  over  to 
him.  Mr.  Dorsey  asked  Mr.  Douglass  if  that  was  his  will,  and  he  an- 
swered, "Yes;"  by  which  witness  understood  him  to  declare  that  it  was 
his  last  wilL 

As  to  the  mode  in  which  this  will  was  prepared  and  written,  there  is  the 
evidence  of  another  witness  in  the  record,  who  was  not  a  subscribing  wit- 
ness of  the  will,  but  whose  testimony  is  very  important.  This  witness  is 
the  ^^r.  Bland,  so  often  mentioned  in  the  previous  testimony.  The  fol- 
lowing is  his  deposition,  taken  under  a  commission: 
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gag  - ,  „.,f7(i///ne8  and  Cross-itiierrogaiorie^, 

^Mstr<r^  </'^'  ^^.interrogB,iorie&  found  on  pages  85,  86  and 

rteiutern^g^'^'^^r^^lus^ors  on  pages  89,  90,  91,  92,  93,  94,  95  and 

gfi  of  <*«*  '^'^l^fritp'dory-    I  know  them  all,  and  have  known  them  for 

1^,,  ]»st  ni^  ^^g^p.father  of  the  defendants,  James  Stewart,  and  George 

*^       an  J  -Mis-  Wright,  and  of  course  am  connected  with  Mr.  Prior 

■^*S*^ Evans,  their  uncle  and  aunt,  and  Mrs.  Indian  McCalcb,  their 

3j.    I  knew  him  well  and  intimately. 

4th.    I  knew  him  from  the  year  18^  till  his  death,  a  period  of  about 
eighteen  years,  in  Loidsiana  and  Mississippi. 

5th.     I  married  his  deceased  brother's  widow,  Mrs.  Emeline  Douglass, 
the  mother  of  George  and  J.  S.  Douglass,  the  defendants. 

6th.  I  have  examined  the  document.  I  saw  the  original  written,  and 
most  of  it  is  in  my  own  language.  The  original  was  ^Titten  by  S.  W. 
Dorsey,  Esq.,  of  Tensas  parish,  at  the  house  of  Archibald  Douglass,  on 
the  28th  of  December,  1856,  and  there  is  where  I  first  saw  it.  It  was  in- 
tended for  the  last  will  and  testament  of  Archibald  Douglass,  who  was  ly- 
ing very  ill,  in  a  dying  condition,  at  his  house,  in  a  room  near  to  whioli 
the  will  was  written.  No  one  was  present  in  the  room  where  the  wiD  was 
being  written,  except  Mr.  Dorsey  and  myself.  "While  Mr.  Dorsey  was  in 
the  act  of  commencing  the  will,  he  requested  me  to  step  into  DougLi^.-^' 
room  and  ask  him  something  about  the  legacies,  if  he  did  not  want  to  give 
something  to  his  other  relatives.  I  did  so,  and  named  most  of  the  othir 
relatives,  and  Douglass  answered  **well;"  and  when  asked  how  much  t<» 
give  them,  he  answered,  **you  say."  With  this  answer,  I  returned  to  the 
room  where  Dorsey  was  writing,  and  had  the  will  written  according  to  my 
idea  what  Douglass  ought  to  do.  At  no  time,  to  my  knowledge,  did 
Douglass  dictate  any  portion  of  that  will  to  Mr.  Dorsey.  That  portion  of 
the  will  which  gave  Cornelia  Cammack  ^5,000  was  modified,  at  the  snpj- 
gestion  of  Mr.  Dorsey,  with  the  condition  that  she  should  be  maniunittod 
by  her  master,  Y,  Cammack.  I  suggested  the  legacy  and  its  amount,  and 
Mr.  Dorsey,  being  a  lawyer,  suggested  the  conditions  of  it.  After  the 
will  was  written  out,  L.  V.  Reeves,  Esq.,  arrived  at  the  house,  and  came 
into  the  room  where  Mr.  Dorsey  and  I  were.  Mr.  Dorsey  then  read  the 
will  over  to  Mr.  Reeves,  and  he.  Reeves,  said  it  was  better  for  him  to 
"write  the  will  over  again,  as  he  was  afraid  it  was  not  right,  and  might 
give  rise  to  trouble.  But  I  told  him  it  was  then  too  late,  as  Douglass  was 
fast  sinking,  and  I  refused  to  let  him  write  it  over.  Mr.  Douglass'  men- 
tal and  physical  condition  was  very  low,  and  the  will  had  to  be  written 
very  rapidly.  I  hurried  Dorsey  several  times,  and  told  liim  to  lo.se  no 
time.  Mr.  Dorsey  acted  as  scribe,  and  WTote  down  the  various  legacies, 
as  I  stated  them,  and  frequently  in  my  own  words.  I  had  had  frequent 
conversations  with  Douglass  when  in  health  i^reviously,  and  ha<l  a  tolera- 
ble notion  of  what  his  views  were  as  to  the  disposition  of  his  property-. 
Wlien  I  did  not  recollect  them,  I  dictated  the  will  in  accordance  ^^•ith  what 
I  thought  was  right  and  just.  In  relation  to  the  legacies  to  Mrs.  Wright, 
Mrs.  McCaleb,  and  the  two  young  Evanses,  I  fixed  them  at  al>out  what 
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these  two  ladies  owed,  and  enough  to  school  the  Evanses.  I  intended  to 
place  Mrs.  Lucinda  Evans  in  the  \i'ill  as  a  legatee,  hut  was  in  such  a  hurry 
that  I  entirely  overlooked  her. 

7th.  I  saw,  as  I  said  before,  the  will  written.  I  have  stated  in  the  pre- 
ceding answer  the  circumstances  under  w4iich  it  Wiis  written.  After  it 
was  written,  Dorsey  took  it  into  Douglass'  room,  and  the  other  witnesses 
being  cixlled,  Douglass  was  propi^cd  up  in  bed,  and  either  Dorsey  or  Reeves 
read  the  will  over.  Douglass  seemed  to  pay  as  much  attention  to  the 
reading  as  a  man  in  liis  deplorable  condition  could  do.  There  are  condi- 
tions, however,  attached  to  some  of  the  legiicies  in  the  will,  which  Doug- 
lass, even  in  health,  coidd  not  understand  or  api^reciate,  much  less  in  his 
then  condition.  He  appeared  to  assent  to  what  was  done  and  said  in  the 
will,  as  he  had  always  been  in  the  habit  of  doing  in  his  business  matters, 
which  I  had  managed  for  the  last  t^ten  or  twelve  years  of  his  life.  When 
the  reading  was  finLshed,  a  pen  was  placed  in  his  hand,  when  he  scrawled 
upon  the  jDaper,  *'J..  DogJass,"  being  unable  to  spell  his  owTi  name  correct- 
ly. After  this  act,  Douglass  went  immediat<^ly  into  a  deranged  state  of 
mind,  which  continued  until  his  death.  A  few  moments  before  Dorsey 
and  I  went  out  to  make  the  will,  the  slaves  Harry  Truman,  Wash,  Co- 
lumbus, Caroline  and  Keziah,  or  most  of  them,  came  into  Douglass' 
room,  and  called  his  attention  to  a  previous  promise  to  emancipate  them, 
when  he  said,  **7  (Ud,''  and  made  some  remark  to  the  effect  that  ho  would 
free  them.  When  the  wiU  was  read,  Keziah's  name  had  been  left  out, 
and  she,  having  heard  the  reading,  burst  out  weeping,  when  Douglass  ex- 
claimed, **  and  Keziah!  "  and  her  name  was  then  insert-ed. 

8th.  I  have  already  stated  that  Douglass  did  not  dictate  the  will,  but 
that  I  dictated  nearly  the  whole  of  it,  and  Dorsey  WTote  it. 

nth.   I  have  already  answered  this  in  my  previous  answers. 

loth.  I  believe  I  have  stated  all  I  know  that  I  can  now  recollect  dis- 
tinctly about  the  writing  and  execution  of  the  will. 

The  evidence  of  these  witnesses  does  not  accord  in  every  particular; 
indeed,  there  are  materiiU  contradictions  between  the  testimony  of  Dor- 
sey and  that  of  Bland. 

But  it  is  evident  from  the  testimony  of  each  and  evei-y  witness  exam* 
ined,  that  the  will  of  Ai'chibald  Douglass  was  neither  dictated,  as  j^re- 
scribed  in  the  first  paragraph  of  Art.  1574  of  the  Civil  Code,  nor  prefi^n  fed 
hy  thf*  testaior  to  the  witnes.scs'j  as  i)r('.scribod  in  paragi'aph  second  of  the 
same  article.  It  is  imi)ossible  to  say,  from  the  CAddence,  how  much  of 
this  testament  is  the  exj^ression  of  the  intentions  of  the  testator,  and  how 
much  of  those  of  Bland.  The  affirmative  answer  of  the  testator  to  the 
question  whether  this  was  his  will  is  not  equivalent  to  the  **  presentation'' 
of  the  will  by  the  testator  to  the  wituessiss  required  by  the  Code.  Tli(» 
cireuuistances  of  the  case  i  »semble  those  of  Dardclahon  v.  Ai'ercttf  11 
An.  Ij36.  As  in  that  case;  the  testator  was  dying  whin  the  vnH  was  read 
for  the  fir.st  time  to  him  and  to  the  ^s-itnesses  simultaneously.  The  coun- 
sel of  defendants  rely  upon  the  case  of  BouiJa'mi/  v.  Dreff.Cy  12  Martin 
fJ39.  Without  inquiring  how  far  that  case  may  now  be  considered  as  au- 
thority, we  content  ourselves  with  ol)serving  that  the  circumstances 
related  at  page  042  of  the  rej^ort,  dift'er  materially  from  the  facts  of  the 
present  case. 

It  i.s,  therefore,  adjudged  and  decreed,   that  the  judgment  of  the  Dis- 
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DoiNiLAai.  Afistcers  of  M.  W,  Bland  to  InierrogcUories  and  Cross-hUerrogaiories. 

(The  interrogatories  and  cross-interrogatories  found  on  i)age8  85,  86  and 

87  of  the  record.     The  answers  on  pages  89,  90,  91,  92,  93,  94,  95  and 

96  of  the  record.) 

Answei'  to  Isi  interrogalory.  I  know  them  all,  and  have  known  them  for 
the  last  fifteen  or  twenty  years. 

2d.  I  am  the  step-father  of  the  defendants,  James  Stewart  and  George 
Douglass  and  Mrs.  Wright,  and  of  course  am  connected  with  Mr.  Prior 
and  Mrs.  Evans,  their  uncle  and  aunt,  and  Mrs.  Indian  McCaleb,  their 
cousin. 

3d.    I  knew  him  well  and  intimately. 

4th.  I  knew  him  from  the  year  1838  till  his  death,  a  period  of  about 
eighteen  years,  in  Louisiana  and  Mississippi. 

5th.  I  married  his  deceased  brother's  widow,  Mrs.  Emeline  Dougla&s, 
the  mother  of  George  and  J.  S.  Douglass,  the  defendants. 

6th.     I  have  examined  the  document.     I  saw  the  original  written,  and 
most  of  it  is  in  my  own  language.     The  original  was  written  by  S.  W. 
Dorsey,  Esq. ,  of  Tensas  parish,  at  the  house  of  Archibald  Dougla-ss,  on 
the  28th  of  December,  1856,  and  there  is  where  I  first  saw  it.     It  was  in- 
tended for  the  last  will  and  testament  of  Archibald  Douglass,  who  was  ly- 
ing very  ill,  in  a  dying  condition,  at  his  house,  in  a  room  near  to  which 
the  will  was  written.     No  one  was  present  in  the  room  where  the  will  was 
being  written,  except  Mr.  Dorsey  and  myself.     While  Mr.  Dorsoy  was  in 
the  act  of  commencing  the  will,  he  requested  me  to  step  into  DouglftN-s* 
room  and  ask  him  something  about  the  legacies,  if  he  did  not  want  to  givi' 
something  to  his  other  relatives.     I  did  so,  and  named  most  of  the  other 
relatives,  and  Douglass  answered  "well;"  and  when  asked  how  much  to 
give  them,  he  answered,  **  you  say."    With  this  answer,  I  returned  to  the 
room  where  Dorsey  was  writing,  and  had  the  >^dll  \iTitten  according  to  mv 
idea  what  Douglass  ought  to  do.     At  no  time,  to  my  knowledge,  did 
Douglass  dictate  any  portion  of  that  will  to  Mr.  Dorsey.     That  portion  of 
the  will  which  gave  Cornelia  Cammack  ^5,000  was  modified,  at  the  sug- 
gestion of  Mr.  Dorsey,  mth  the  condition  that  she  should  be  maniunittod 
by  her  master,  Y.  Ciimmack.     I  suggested  the  legacy  and  its  amount,  and 
Mr.  Dorsey,  being  a  lawyer,  suggested  the  conditions  of  it.     After  the 
will  was  written  out,  L.  V.  Reeves,  Esq.,  arrived  at  the  house,  and  cjinif 
into  the  room  where  Mr.  Dorsey  and  I  were.     Mr.  Dorsey  then  read  the 
will  over  to  Mr.  Reeves,  and  he,  Reeves,  said  it  was  better  for  liim  t*» 
Avrite  the  will  over  again,  as  he  was  afraid  it  was  not  right,  and  might 
give  rise  to  trouble.     But  I  told  him  it  was  then  too  late,  as  Douglass  witi 
fast  sinking,  and  I  refused  to  let  him  T^Tite  it  over.     Mr.  Douglass'  men- 
tal and  physical  condition  was  very  low%  and  the  will  had  to  be  \^-ritt<'n 
very  rapidly.     I  hurried  Dorsey  several  times,  and  told  him  tc>  lose  no 
time.     Mr.  Dorsey  acted  as  scribe,  and  wrote  down  the  various  legacies, 
as  I  stated  them,  and  frequently  in  my  own  words.     I  had  had  fre<iuont 
conversations  with  Douglass  when  in  health  previously,  and  had  a  tolera- 
ble notion  of  what  his  views  were  as  to  the  disposition  of  his  property . 
When  I  did  not  recollect  them,  I  dictated  the  will  in  accordance  with  what 
I  thought  was  right  and  just.     In  relation  to  the  legacies  to  Mrs.  Wright. 
Mrs.  McCaleb,  and  the  two  young  Evanses,  I  fixed  them  at  about  what 
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these  two  ladies  owed,  and  enough  to  school  the  Evanses.     I  intended  to       mcCalkb 
place  Mrs.  Lucinda  Evans  in  the  wdll  as  a  legatee,  bnt  was  in  such  a  hurry       Douglass. 
tliat  I  entirely  overlooked  her. 

7th.  I  saw,  as  I  said  before,  the  will  writtcm.     I  have  stated  in  the  pre- 
ceding answer  the  circumstances  under  which  it  was  wi'itteu.     After  it 
was  wi'itten,  Dorsey  took  it  into  Douglass'  room,  and  the  other  witnesses 
being  called,  Douglass  was  propped  uj)  in  bed,  and  either  Dorsey  or  Reeves 
read  the  will  over.     Douglass  seemed  to  i)ay  as  much  attention  to  the 
rciuling  as  a  man  in  his  deplorable  comlition  could  do.     There  are  condi- 
tions, however,  attached  to  some  of  the  legacies  in  the  will,  which  Doug- 
lass, even  in  health,  coidd  not  understand  or  api)reciate,  much  less  in  his 
then  condition.     He  appeared  to  assent  to  what  was  done  and  said  in  the 
will,  as  he  had  always  been  in  the  habit  of  doing  in  his  business  matters, 
which  I  had  managed  for  the  last  j^ten  or  twelve  years  of  his  life.     WTien 
the  reiuling  was  finished,  a  i)en  was  placed  in  his  hand,  when  he  scrawled 
upon  the  paper,  **^1.  7)o</I<iss,^^  being  unable  to  spell  Ids  own  name  correct- 
ly.    After  this  act,  Douglass  went  immediately  into  a  deranged  state  of 
mind,  which  continued  until  his  death.     A  few  moments  before  Dorsey 
and  I  went  out  to  make  the  ^\'ill,  the  slaves  Harry  Truman,  Wash,  Co- 
lumbus,   Caroline  and  Keziah,   or  most  of  them,  came  into  Douglass' 
room,  and  called  liis  attention  to  a  x^revious  promise  to  emancipate  them, 
when  he  said,  **/  did,''  and  made  some  remark  to  the  effect  that  he  would 
free  them.     When  the  will  was  read,  Keziah's  name  had  been  left  out, 
and  she,  having  heard  the  reading,  burst  out  weeping,  when  Douglass  ex- 
cLiimed,  *'  ami  Keziah!  "  and  her  name  was  then  inserted. 

8th.  I  have  already  stated  that  Douglass  did  not  dictate  the  will,  but 
that  I  dictated  nearly  the  whole  of  it,  and  Dorsey  WTote  it. 

9th.   I  have  ah'cady  answered  this  in  my  previous  answers. 

loth.  I  believe  I  have  stated  all  I  know  that  I  can  now  recollect  dis- 
tinctly  about  the  writing  and  execution  of  the  A\'ill. 

The  evidence  of  these  witnesses  does  not  accord  in  every  i)articular; 
iDcleed,  there  are  material  contradictions  between  the  testimony  of  Dor- 
sey and  tliat  of  Bland. 

But  it  ifi  evident  from  the  testimony  of  each  and  every  witness  exam* 
ined,    tlitit   the  vri]l  of  Ai'chibald  Douglass  was  neither  dictated,  as  pre- 
Hcrihed  in  the  first  paragraph  of  Ait.  157J:  of  the  Civil  Code,  nor  prf'Sf^nM 
//?/    the   t*jsiator  to  the  wUNt\<iS'cSy  as  i)rescril)ed  in  paragraph  second  of  the 
fia.ino  article.     It  is  impossible  to  say,  from  the  e\'idence,  how  much  of 
this  te.stauic»nt  is  the  expression  of  the  intentions  of  the  testator,  and  how 
much  of  tliosc  of  Bland.     The  affirmative  answer  of  the  testator  to  the 
question  wliether  this  was  his  will  is  not  equivalent  to  the  *  *  j^resentatiou" 
of  tlie  "W'ill  l?y  the  testator  to  the  witnesses  retxuired  by  the  Code.     Tin* 
eiroiiinstances  of  the  case  i  ^semble  those  of  Bardelahon  v.  Averctt^  11 
An.  f>36.      As  in  that  case;  the  testator  was  dying  whiu  the  wiU  was  read 
for  tho  first  time  to  him  and  to  the  ^-ituesses  simultiineously.     The  coun- 
sel   of    defendants  rely  ujjon  the  case  of  Bovthemi/  v.  Drcu.r,  12  Martin 
t)SO.       T^^itliout  inquiring  how  far  that  case  may  now  be  considered  as  au- 
tbority,     "WO    content   ourselves  with   observing   that   the  circumstancc^s 
relatiHi  at  page  G42  of  the  report,  differ  materially  from  the  facts  of  the 
X>reseiit  cojse- 

It  is,  tliei"€fore,  adjudged  and  decreed,   that  the  judgment  of  the  Dis- 
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McCaud 

DoooLiai.  Answers  of  M.  W.  Bland  to  Interrogatories  and  Cross-interrogatories, 

(The  interrogatories  and  cross-interrogatories  found  on  pages  85,  86  and 

87  of  the  record.     The  answei-s  on  pages  89,  90,  91,  92,  93,  94,  95  and 

96  of  the  record. ) 

Answer  to  Isi  irUeT^rogaiory.  I  know  them  all,  and  have  known  them  for 
the  last  fifteen  or  twenty  years. 

2d.  I  am  the  step-father  of  the  defendants,  James  Stewart  and  George 
Douglass  and  Mrs.  Wright,  and  of  course  am  connected  with  Mr.  Prior 
and  Mrs.  Evans,  their  uncle  and  aunt,  and  Mrs.  Indian  McCaleb,  their 
cousin. 

3d.     I  knew  him  well  and  intimately. 

4th.  I  knew  him  from  the  year  1838  till  his  death,  a  period  of  about 
eighteen  years,  in  Louisiana  and  Mississippi. 

5th.  I  married  his  deceased  brother's  widow,  Mrs.  Emeline  Douglass, 
the  mother  of  George  and  J.  S.  Douglass,  the  defendants. 

6th.     I  have  examined  the  document.     I  saw  the  original  written,  and 
most  of  it  is  in  my  own  language.     The  original  was  written  by  S.  W. 
Dorsey,  Esq. ,  of  Tensas  parish,  at  the  house  of  Archibald  Douglass,  on 
the  28th  of  December,  1866,  and  there  is  where  I  first  saw  it.     It  was  in- 
tended for  the  last  will  and  testament  of  Archibald  Douglass,  who  was  ly- 
ing very  ill,  in  a  dying  condition,  at  his  house,  in  a  room  near  to  which 
the  will  was  written.     No  one  was  present  in  the  room  where  the  will  wa.s 
being  written,  except  Mr.  Dorsey  and  myself.     While  Mr.  Dorsey  was  in 
the  act  of  commencing  the  will,  he  requested  me  to  step  into  Douglass' 
room  and  ask  him  something  about  the  legacies,  if  he  did  not  want  to  give 
something  to  his  other  relatives.     I  did  so,  and  named  most  of  the  other 
relatives,  and  Douglass  answered  **well;"  and  when  asked  how  uiucli  to 
give  them,  he  answered,  **you  say."    With  this  answer,  I  returned  to  the 
room  where  Dorsey  was  writing,  and  had  the  will  written  according  to  my 
idea  what  Douglass  ought  to  do.     At  no  time,  to  my  knowledge,  did 
Douglass  dictate  any  portion  of  that  will  to  Mr.  Dorsey.     That  portion  ol 
the  will  which  gave  Cornelia  Cammack  35,000  was  modified,  at  the  sug- 
gestion of  Mr.  Dorsey,  with  the  condition  that  she  should  be  maniiniitt^Hl 
by  her  master,  Y.  Cammack.     I  suggested  the  legacy  and  its  amount,  and 
Mr.  Dorsey,  being  a  lawyer,  suggested  the  conditions  of  it.     After  the- 
will  was  written  out,  L.  V.  Reeves,  Esq. ,  arrived  at  the  house,  and  eamt- 
into  the  room  where  Mr.  Dorsey  and  I  were.     Mr.  Dorsey  then  read  tho 
will  over  to  Mr.  Reeves,  and  he.  Reeves,  said  it  was  better  for  liini  io 
write  the  will  over  again,  as  he  was  afraid  it  was  not  right,  and  might 
give  rise  to  trouble.     But  I  told  him  it  was  then  too  late,  as  Douglass  was 
fast  sinking,  and  I  refused  to  let  him  write  it  over.     Mr.  DouglaHs'  men- 
tal and  physical  condition  was  vciy  low,  and  the  will  had  to  be  written 
very  rapidly.     I  hurried  Dorsey  several  times,  and  told  him  to  lose  u<» 
time.     Mr.  Dorsey  acted  as  scribe,  and  wrote  down  the  various  log:acie>», 
as  I  stated  them,  and  frequently  in  my  own  words.     I  had  ha<l  frecjnent 
conversations  with  Douglass  when  in  health  previously,  and  had  a  tolera- 
ble notion  of  what  his  views  were  as  to  the  disposition  of  his  propertv. 
When  I  did  not  recollect  them,  I  dictated  the  wiU  in  accordance  witb  what 
I  thought  was  right  and  just.     In  relation  to  the  legacies  to  IVIrs.  Wright. 
Mrs.  McCaleb,  and  the  two  young  Evanses,  I  fixed  them  at  about  whaS 
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these  two  ladies  owed,  and  enough  to  school  the  Evanses.     I  intended  to       McCilbb 
place  Mrs.  Lucinda  Evans  in  the  will  as  a  legatee,  hut  was  in  such  a  hurry       nouoLAss. 
that  I  entirely  overlooked  her. 

7th.  I  saw,  as  I  said  before,  the  will  writteu.     I  have  stated  in  the  pre- 
ccihng  answer  the  circumstances  under  which  it  was  wi*itten.     After  it 
was  written,  Dorsey  took  it  into  Douglass'  ro()m,  and  the  other  witnesses 
being  called,  Doughiss  was  propi^cd  up  in  l)ed,  and  either  Dorsey  or  Reeves 
read  the  will  over.     Douglass  seemed  to  pay  as  much  attention  to  the 
reiuling  as  a  man  in  his  deplorable  condition  coiUd  do.     There  are  condi- 
tions,  however,  attached  to  some  of  the  legacies  in  the  will,  which  Doug- 
lass, even  in  health,  could  not  understand  or  ajipreciate,  much  less  in  his 
then  condition.     He  appeared  to  assent  to  what  was  done  and  said  in  the 
■^^-iU,  as  he  had  always  been  in  the  habit  of  doing  in  his  business  matters, 
which  I  had  managed  for  the  last  .ten  or  twelve  years  of  his  Ufe.     When 
the  reading  was  finished,  a  pen  was  jilaced  in  his  hand,  when  he  scrawled 
upon  the  paper,  "^1.  Dof/laas,^'  being  unable  to  si^ell  his  own  name  correct- 
Jy.     After  this  act,  Doaiglass  went  immediately  into  a  deranged  state  of 
mind,  which  continued  until  his  death.     A  few  moments  before  Dorsey 
and  I  went  out  to  make  the  wlU,  the  slaves  Harry  Truman,  Wash,  Co- 
lumbus,   Caroline  and  Keziah,   or  most  of  them,  came  into   Douglass' 
room,  and  called  his  attention  to  a  i)revious  promise  to  emancipate  them, 
when  he  said,  "7  <^7iV/,"  and  made  some  remai'k  to  the  effect  that  he  would 
free  them.     When  the  will  was  read,  Keziah's  name  had  been  left  out, 
and  she,  having  heard  the  reading,  biu*st  out  weeping,  when  Douglass  ex- 
chiinied,  **  and  Keziah!  "  and  her  name  was  then  inserted. 

8th.  I  have  already  stated  that  Douglass  did  not  dictate  the  will,  but 
that  I  dictated  nearly  the  whole  of  it,  and  Dorsey  wi'ote  it. 

9th.    I  have  ah-eady  answered  this  in  my  ijrevious  answers. 

lOtli.  I  believe  I  have  stated  all  I  know  that  I  can  now  recollect  dis- 
tinctly  al>out  the  WTiting  and  execution  of  the  will. 

The  evidence  of  these  witnosses  does  not  accord  in  every  x)articular; 
indecfi,  there  are  materijil  contradictions  between  the  testimony  of  Dor- 
.scv  and  that  of  Bland. 

JKiit  it  is  evident  from  the  testimony  of  each  and  every  witness  exam* 
iiie«l,    tlitit  the  will  of  Ai-chil)ald  Douglass  was  neither  dictated,  as  pre- 
.Hcribed  in  the  first  paragraph  of  Ai-t.  1574  of  the  Civil  Code,  nor  prpsenfpd 
hy    th*^    testator  to  the  witficsses'^  as  prescribe  d  in  paragi'aph  second  of  the 
same   article.     It  is  impossible  to  say,  from  the  e^-ideuce,  how  much  of 
this  t€^.stani€*nt  is  the  expression  of  the  intentions  of  the  testator,  and  how 
mncli  of  those  of  Bhind.     The  affirmative  answer  of  the  ttstator  to  the 
qnestion  whether  this  was  his  wdll  is  not  equivalent  to  the  *  *  ju'esentation" 
of  tlie  TviO  by  the  testator  to  the  witnesses  recxuired  by  the  Code.     The 
circumstances  of  the  case  i\?semble  tliose  of  Dardelahon  v.  Averett,  11 
An.  t53G.       As  in  that  case;  the  testator  was  dying  whc  ii  the  wiU  was  read 
for  the  first  time  to  him  and  to  the  ^s-itnesses  simultaneously.     The  coun- 
sel   of    clefondants  rely  upon  the  case  of  Bouthcmif  v.  Drcn.v^  12  Martin 
tfSO.       TV^itliout  inquiring  how  far  that  case  may  now  be  considered  as  au- 
thority,    wo  content  ourselves  with   observing   that   tlie  circumstanc(\s 
reJat<?cl  .at  page  642  of  the  report,  differ  materially  from  the  facts  of  tlie 
present  ca»c. 

It  i»,  tliei'efore,  adjudged  and  decreed,  tliat  the  judgment  of  the  Dis- 
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McGald 

DouoLiai.  Answers  of  M,  W.  Bland  to  Inierrogaiories  and  Cross- inferrogaf or ies. 

(The  interrogatories  and  cross-interrogatories  found  on  images  85,  86  and 

87  of  the  record.     The  answers  on  pages  89,  90,  91,  92,  93,  94,  95  and 

96  of  the  record.) 

Answer  to  Isi  hxterrogatory.  I  know  them  all,  and  have  known  them  for 
the  last  fifteen  or  twenty  years. 

2d.  I  am  the  step-father  of  the  defendants,  James  Stew^art  and  George 
Douglass  and  Mrs.  Wright,  and  of  course  am  connected  with  Mr.  Prior 
and  Mrs.  Evans,  their  uncle  and  aunt,  and  Mrs.  Indian  McCaleb,  their 
cousin. 

3d.     I  knew  him  well  and  intimately. 

4th.  I  knew  him  from  the  year  1838  till  his  death,  a  period  of  about 
eighteen  years,  in  Louisiana  and  Mississippi. 

5th.  I  married  his  deceased  brother's  widow,  Mrs.  Emeliue  Douglass, 
the  mother  of  George  and  J.  S.  Douglass,  the  defendants. 

6th.     I  have  examined  the  document.     I  saw  the  original  written,  and 
most  of  it  is  in  my  own  language.     The  original  was  written  by  S.  "W. 
Dorsey,  Esq. ,  of  Tensas  parish,  at  the  house  of  Archibald  Douglass,  on 
the  28th  of  December,  1856,  and  there  is  where  I  first  saw  it.     It  was  in- 
tended for  the  last  will  and  testament  of  Archibald  Douglass,  who  was  ly- 
ing very  ill,  in  a  dying  condition,  at  his  house,  in  a  room  near  to  which 
the  will  was  written.     No  one  was  present  in  the  room  where  the  ^-iU  was 
being  written,  except  Mr.  Dorsey  and  myself.     While  Mr.  Dorsey  was  in 
the  act  of  commencing  the  will,  he  requested  me  to  step  into  Douglfl.ss' 
room  and  ask  him  something  about  the  legacies,  if  he  did  not  want  to  give 
something  to  his  other  relatives.     I  did  so,  and  named  most  of  the  other 
relatives,  and  Douglass  answered  **well;"  and  when  asked  how  much  to 
give  them,  he  answered,  **you  say."    With  this  answer,  I  returned  to  tlio 
room  where  Dorsey  was  writing,  and  had  the  ynH  written  according  to  my 
idea  what  Douglass  ought  to  do.     At  no  time,  to  my  knowledge,  did 
Douglass  dictate  any  portion  of  that  will  to  Mr.  Dorsey.     That  portion  oi 
the  will  which  gave  Cornelia  Cammack  35,000  was  modified,  at  the  sug- 
gestion of  Mr.  Dorsey,  with  the  condition  that  she  shoTild  be  manumitted 
by  her  master,  Y.  Cammack.     I  suggested  the  legacy  and  its  amount,  and 
Mr.  Dorsey,  being  a  lawyer,  suggested  the  conditions  of  it.     After  the 
will  was  written  out,  L.  V.  Reeves,  Esq.,  arrived  at  the  house,  and  camt- 
into  the  room  where  Mr.  Dorsey  and  I  were.     Mr.  Dorsey  then  rea<l  the 
will  over  to  Mr.  Reeves,  and  he,  Reeves,  said  it  was  better  for  him  to 
■write  the  will  over  again,  as  he  was  afraid  it  was  not  right,  and  might 
give  rLse  to  trouble.     But  I  told  him  it  was  then  too  late,  as  Douglass  "wras 
fast  sinking,  and  I  refused  to  let  him  write  it  over.     Mr.  Douglass*  men- 
tal and  physical  condition  was  very  low,  and  the  will  had  to  be  x%-ritten 
very  rapidly.     I  hurried  Dorsey  several  times,  and  told  him  to  lose  no 
time.     Mr.  Dorsey  acted  as  scribe,  and  wrote  down  the  various  legacies, 
as  I  stated  them,  and  frequently  in  my  own  words.     I  had  had  fretjuont 
conversations  with  Douglass  when  in  health  previously,  and  had  a  tolera- 
ble notion  of  what  his  views  were  as  to  the  disposition  of  his  propertv. 
Wlien  I  did  not  recollect  them,  I  dictated  the  will  in  accordance  with  what 
I  thought  was  right  and  just.     In  relation  to  the  legacies  to  IVIrs.  W^rigbt 
Mrs,  McCaleb,  and  the  two  young  Evanses,  I  fixed  them  at  about  what 
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these  two  ladies  owed,  and  enough  to  school  the  Evanses.     I  intended  to       mcCilrb 
place  Mrs.  Lucinda  Evans  in  the  will  as  a  legatee,  but  was  in  such  a  hurry       DocoLAgs. 
that  I  entirely  overlooked  her. 

7th.  I  saw,  as  I  said  before,  the  will  written.     I  have  stated  in  the  pre- 
ceding answer  the  circumstances  under  which  it  was  wiitten.     After  it 
woH  wi-itten,  Dorsey  took  it  into  Douglass'  room,  and  the  other  witnesses 
bomg  called,  Douglass  was  propped  uj)  in  bed,  and  either  Dorsey  or  Reeves 
read  the  will  over.     Douglass  seemed  to  i)ay  as  much  attention  to  the 
reading  as  a  man  in  his  deplorable  condition  coidd  do.     There  are  condi- 
tions, however,  attached  to  some  of  the  legacies  in  the  will,  which  Doug- 
lass, even  in  health,  could  not  understand  or  appreciate,  much  less  in  his 
then  condition.     He  aj^peared  to  assent  to  what  was  done  and  said  in  the 
ii-ill,  as  he  had  always  been  in  the  habit  of  doing  in  his  business  matters, 
which  I  had  managed  for  the  last  .ten  or  twelve  years  of  his  life.     When 
the  reading  was  finished,  a  pen  was  placed  in  his  hand,  when  he  scrawled 
upon  the  paper,  **A.  Vot/hmSy''  being  unable  to  spell  his  own  name  correct- 
ly.     After  this  act,  Doiiglass  went  immediately  into  a  deranged  state  of 
mind,  which  continued  until  his  death.     A  few  moments  before  Dorsey 
and  I  went  out  to  make  the  will,  the  slaves  Harry  Truman,  Wash,  Co- 
lumbus,   Caroline  and  Keziah,  or  most  of  them,  came  into  Douglass' 
room,  and  called  his  attention  to  a  previous  j^romise  to  emancipate  them, 
when  he  said,  "7  f/iV/,"  and  made  some  remark  to  the  eflfect  that  he  would 
free  them.     When  the  will  was  read,  Keziah 's  name  had  been  left  out, 
and  she,  liaving  heard  the  reading,  burst  out  weeping,  when  Douglass  ex- 
chiimed,  **  arul  Keziah! "  and  her  name  was  then  inserted. 

^lth.  I  have  already  stated  that  Douglass  did  not  dictate  the  will,  but 
that  I  dictated  nearly  the  whole  of  it,  and  Dorsey  wTote  it. 

9th.   I  have  ah'eady  answered  this  in  my  previous  answers. 

10th.  I  believe  I  have  stated  all  I  know  that  I  can  now  recoDect  dis- 
tinctly about  the  writing  and  execution  of  the  will. 

The  evidence  of  these  witnesses  does  not  accord  in  every  i)articular; 
indcofly  there  are  material  contradictions  between  the  testimonv  of  Dor- 
sev  and.  tliat  of  Bland. 

J^iit  it  is  evident  from  the  testimony  of  each  and  every  witness  exam* 
incd,    tliiit   the  mil  of  Archibald  Douglass  was  neither  dictated,  as  pre- 
HcriheH  in  the  first  paragniph  of  Art.  1574  of  the  Civil  Code,  woy  jyvt^s^uiM 
hy    th*^    te.*itator  to  the  ivitnessrs,  as  prtscribod  in  jxiragraph  second  of  the 
same  article.     It  is  impossible  to  say,  from  the  e\'idence,  how  much  of 
this  testannent  is  the  expression  of  the  intentions  of  the  testator,  and  how 
much  of  tliose  of  Bhmd.     The  affirmative  answer  of  the  test^itor  to  tlu* 
question  wliether  this  was  his  will  is  not  equivalent  to  the  **  presentation" 
of  the  will  by  the  testator  to  the  witnesst^s  required  by  the  Code.     The 
circiimstaiices  of  the  ca.se  i ^semble  those  of  Bardelahon  v.  Avercttj  11 
An.  t>^36.      A.S  in  that  case;  the  testator  was  dying  whi^i  the  will  was  read 
for  the  first  time  to  him  and  to  the  witnesses  simultaneously.     The  coun- 
sel   of    defendants  rely  upon  the  case  of  Bovihemif  v.  Drt^ifXy  12  Martin 
ffSO.       T^'^itliout  mquiring  how  far  that  case  may  now  be  considered  as  aii- 
thority,     "^'o    content  ourselves  with   obsen-ing   that   the  circumstances 
relaUyd.  at  page  642  of  the  report,  diiler  materially  from  the  facts  of  the 
present  cajse. 

It  i.s,  tlierefore,  adjudged  and  decreed,  tliat  the  judgment  of  the  Dis- 
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McCald 

DocoLASi.  Answers  of  M,  W.  Bland  to  Lden'ogaiories  and  Cross-interrogcUories. 

(The  interrogatories  and  cross-interrogatories  found  on  pages  85,  86  and 

87  of  the  record.     The  answers  on  pages  89,  90,  91,  92,  93,  94,  95  and 

96  of  the  record. ) 

Answei'  to  Isi  interrogatori/.  I  know  them  all,  and  have  known  them  for 
the  last  fifteen  or  twenty  years. 

2d.  I  am  the  step-father  of  the  defendants,  James  Stewart  and  George 
Douglass  and  Mrs.  Wright,  and  of  course  am  connected  with  Mr.  Prior 
and  Mrs.  Evans,  their  uncle  and  aunt,  and  Mrs.  Indian  McCaleb,  their 
cousin. 

3d.    I  knew  him  well  and  intimately. 

4th.  I  knew  him  from  the  year  1838  till  his  death,  a  loeriod  of  about 
eighteen  years,  in  Louisiana  and  Mississippi. 

5th.  I  married  his  deceased  brother's  widow,  Mrs.  Emeline  Douglass, 
the  mother  of  George  and  J.  S.  Douglass,  the  defendants. 

6th.     I  have  examined  the  document.     I  saw  the  original  written,  and 
most  of  it  is  in  my  own  language.     The  original  was  written  by  S.  W. 
Dorsey,  Esq.,  of  Tensas  parish,  at  the  house  of  Archibald  Douglass,  on 
the  28th  of  December,  1856,  and  there  is  where  I  first  saw  it.     It  was  in- 
tended for  the  last  will  and  testament  of  Archibald  Douglass,  who  was  ly- 
ing very  ill,  in  a  dying  condition,  at  his  house,  in  a  room  near  to  which 
the  will  was  written.     No  one  was  present  in  the  room  where  the  will  was 
being  written,  except  Mr.  Dorsey  and  myself.     While  Mr.  Dorsey  was  in 
the  act  of  commencing  the  will,  he  requested  me  to  step  into  Dougk^s' 
room  and  ask  him  something  about  the  legacies,  if  he  did  not  want  to  give 
something  to  his  other  relatives.     I  did  so,  and  named  most  of  the  other 
relatives,  and  Douglass  answered  **weU;"  and  when  asked  how  much  to 
give  them,  he  answered,  **  you  say."    With  this  answer,  I  returned  to  tlie 
room  where  Dorsey  was  wTiting,  and  had  the  will  written  according  to  mv 
idea  what  Douglass  ought  to  do.     At  no  time,  to  my  knowledge,  did 
Douglass  dictate  any  portion  of  tliat  will  to  Mr.  Dorsey.     That  portion  of 
the  will  which  gave  Cornelia  Cammack  ^5,000  was  modified,  at  the  sug- 
gestion of  Mr.  Dorsey,  with  the  condition  that  she  should  be  maniunittiH\ 
by  her  master,  Y.  Cammack.     I  suggested  the  legacy  and  its  amount,  and 
Mr.  Dorsey,  being  a  lawyer,  suggested  the  conditions  of  it.     After  the 
will  was  written  out,  L.  V.  Reeves,  Esq.,  arrived  at  the  house,  and  camt 
into  the  room  where  Mr.  Dorsey  and  I  were.     Mr.  Dorsey  then  read  tlio 
will  over  to  Mr.  Reeves,  and  he.  Reeves,  said  it  was  better  for  him  tu 
\iTite  the  will  over  again,  as  he  was  afraid  it  was  not  right,  and  might 
give  rise  to  trouble.     But  I  told  him  it  was  then  too  late,  as  Douglass  was 
fast  sinking,  and  I  refused  to  let  him  write  it  over.     Mr.  Douglass'  men- 
tal and  physical  condition  was  very  low,  and  the  will  had  to  be  written 
very  rapidly.     I  hurried  Dorsey  several  times,  and  told  him  to  lose  no 
time.     Mr.  Dorsey  acted  as  scribe,  and  wrote  down  the  various  legacies, 
as  I  stated  them,  and  frequently  in  my  own  words.     I  had  had  frequent 
conversations  with  Douglass  when  in  health  previously,  and  had.  a  tolera- 
ble notion  of  what  his  views  were  as  to  the  disj^osition  of  his  i>roperty. 
When  I  did  not  recollect  them,  I  dictated  the  wiU  in  aceordanoe  ^vith  what 
I  thought  was  right  and  just.     In  relation  to  the  legacies  to  [Mrs.  Wright 
Mrs.  McCaleb,  and  the  two  young  Evanses,  I  fixed  tliem  at  about  what 
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these  two  ladies  owed,  and  enough  to  school  the  Evanses.     I  intended  to       mcCai^b 
place  Mrs.  Luciuda  Evans  in  the  will  as  a  legatee,  but  was  in  such  a  hurry       Douglass. 
tliat  I  entirelv  overlooked  her. 

7th.  I  saw,  as  I  said  before,  the  will  writteu.     I  have  stated  in  the  pre- 
ceding answer  the  circumstances  under  which  it  was  waitten.     After  it 
wan  written,  Dorsey  took  it  into  Douglass'  room,  and  the  other  witnesses 
being  called,  Dougkiss  was  propped  nY>  in  bed,  and  either  Dorsey  or  Reeves 
read  the  will  over.     Douglass  seemed  to  i)ay  as  much  attention  to  the 
reading  as  a  man  in  his  dei)lorable  condition  coiUd  do.     There  are  condi- 
tions, however,  attached  to  some  of  the  legixcies  in  the  will,  which  Doug- 
lass, even  in  health,  could  not  understand  or  appreciate,  much  less  in  his 
then  condition.     He  appeared  to  assent  to  what  was  done  and  said  in  tlie 
wiQ,  as  he  had  always  been  in  the  habit  of  doing  in  his  business  matters, 
which  I  had  managed  for  the  Last  ten  or  twelve  years  of  his  life.     When 
the  reading  was  finished,  a  j^en  was  placed  in  his  hand,  when  he  scrawled 
upon  the  paper,  *'A.  Dof/hisSy''  being  unable  to  spell  his  o\^ti  name  correct- 
ly.     After  this  act,  Douglass  went  immediately  into  a  deranged  state  of 
mind,  which  continued  until  his  death.     A  few  moments  before  Dorsey 
and  I  went  out  to  make  the  wiU,  the  slaves  Harry  Truman,  Wash,  Co- 
lumbus,   Caroline  and  Keziah,   or  most  of  them,  came  into   Douglass' 
room,  and  called  Ids  attention  to  a  previous  promise  to  emancipate  them, 
when  he  said,  "I  (Udy''  and  made  some  remark  to  the  efiect  that  he  woidd 
free  them.     When  the  will  was  read,  Keziah's  name  had  been  left  out, 
aiul  she,  having  heard  the  reading,  biu'st  out  weeping,  when  Doughiss  ex- 
chiimed,  **  and  Keziah f "  and  her  name  was  then  insei*ted. 

8th.  I  have  already  stated  that  Douglass  did  not  dictate  the  will,  but 
that  I  dictated  nearlj'  the  whole  of  it,  and  Dorsey  \NTote  it. 

9th.   I  have  aheady  answered  this  in  my  previous  answers. 

loth.  I  believe  I  have  stated  all  I  know  that  I  can  now  recollect  dis- 
tinctly about  the  writing  and  execution  of  the  ^^ill. 

The  evidence  of  these  witnesses  does  not  accord  in  every  particular; 
mdeecl,  there  are  material  contradictions  between  the  testimony  of  Dor- 
sev  and  that  of  Bland. 

I3ut  it  is  e"sident  from  the  testimony  of  efich  and  every  \Nitness  exam* 
ined,    that   the  will  of  Ai-chibald  Douglass  was  neither  dictated,  as  pve- 
Hci-ihecl  in  the  first  paragraj)!!  of  Art.  1574  of  the  Civil  Code,  norp)v\<j^»/v^</ 
//?/    tltf^   testator  to  the  wit/iesscs,  as  invscribod  in  paragrai">h  second  of  the 
same  article.     It  is  imi)ossible  to  say,  from  the  e\'idence,  how  much  of 
this  testament  is  the  expression  of  the  intentions  of  the  testator,  and  liow 
much  of  tho.se  of  Bland.     The  affirmative  answer  of  the  testator  to  the 
question  wliether  this  was  his  will  is  not  equivalent  to  the  *  *  in-eseniation" 
of  the  will  by  the  testator  to  the  witnesses  required  by  the  Code.     The 
circiimstaiices  of  the  case  i,\semble  those  of  Bardelahon  v.  Arerctt,  11 
An.  63G.      As  in  that  case;  the  testator  was  dying  when  the  wiU  was  read 
for  the  first  time  to  him  and  to  the  witnesses  simultaneously.     The  coun- 
sel   of    defendants  rely  upon  the  case  of  Bovthemi/  v.  Brenx,  12  Martin 
(}30.       T^'itiiout  inquiring  how  far  that  case  may  now  be  considered  as  au- 
thority,    vvo    content  ourselves   with   observing   that   the  circumstances 
related  at  l>i^(i  G12  of  the  report,  dilTer  nuitenally  from  the  facts  of  the 
present  caso- 

It  js,  tlierefore,  adjudged  and  decreed,   tliat  the  judgment  of  the  Dis- 
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mcCamb  trict  Court  be  reversed;  that  tliere  be  judgment  for  plaintiffs;  that  the 
DocGLiaB.  nuncupative  will  under  private  signature  of  Archibald  Douglass,  dated 
28th  December  1856,  be  decreed  to  be  null  and  of  no  effect;  that  the 
cause  be  remanded  to  the  District  Court  for  further  proceedings  in  par- 
tition of  the  succession  of  said  Douglass,  as  ah  inUstato,  among  his  heirs 
at  law;  and  that  defendants  and  appellees  pay  costs  in  both  courts. 

VooRHiEs,  J.,  absent. 


fc^^*^^^.*-^^^^%-*-^^^^-^*"%.^^#^^^^^^*^^^^^^*  *  ** 


Elizabeth  Hollingshead  and  Husband  v.  Lewis  Sturges,  ExV,  ct  als, 

A  party  may  well  ask  the  nullity  of  a  will,  and,  in  wiso  he  fails  in  that  insUince,  sue  for  a  rttluriion 

of  excasdlvo  dlsixwitions. 
Tlie  o»>Ject  of  prbbating  a  will  l3  to  procure  it4  execution  ;  and  when  a  Judgment  of  homologation  i^ 

obtained  contradictorily  with  proper  parties,  tlie  judgment,  as  between  them,  will  bar  a  snbst^iiwt 

action  In  nullity. 

APPEAL  from  the  District  Coiirt  of  East  Feliciana,  McVea,  J. 
TF.  /.  Hamilton,  W.  F.  Kernan,  B.  J,  Bowman,  and  Fvqua  d-  Jul- 
bourne,  for  plaintiffs,     ^^u8e  cD  Hardee  and  P.  Pomi  Jr.,  for  defendants 
and  appellants. 

VooBHEES,  J.  The  object  of  the  plaintiff's  demand  is  two-fold:  in  tlie 
first  place,  to  obtain  the  homologation  of  a  will  of  Mary  Kepler,  deceased, 
dated  —  December,  1859;  and,  secondly,  to  obtain  an  order  of  court  pro- 
nouncing the  i)revious  will  of  the  deceased,  dated  May  9th  1851 ,  revoked 
by  the  subsequent  will,  and  by  a  letter  of  hers  bearing  date  September 
29th,  1859. . 

The  plaintiff  being  the  mother,  and  as  such  the  forced  heir  of  the  de- 
ceased Mary  Kepler,  prays  for  a  reservation,  at  all  events,  of  her  Jetjiiimf. 

The  defendants, — the  executor  and  legatees, — excepted  to  this  action, 
upon  the  grounds  that  the  demands  were  inconsistent  and  incongruous: 
that  the  petition  does  not  disclose  any  right  of  action  on  the  part  of 
plaintiff;  and  that  no  action  can  be  had  on  a  will  which  has  not  been 
probated. 

This  exception  was  partly  sustained;  the  District  Judge  restricting  the 
demand  to  the  probating  of  the  last  wiU  of  the  deceased,  and  to  the 
recognition  of  whatever  rights  the  plaintiff  might  have  as  forced  heir. 

The  defendants  offered  to  file  an  answer,  in  which  several  grounds  of 
nullity  are  set  against  the  will  of  the  29th  Sej)tember  1859;  but,  uiwn 
ol)jection  on  the  part  of  the  plaintiff,  this  document  was  not  admitteil,— 
the  Court  deciding  that  the  object  of  the  suit  was  merely  to  obtain  the 
probate,  and  not  to  test  the  validity  of  the  will. 

The  case,  upon  being  tried,  resulted  in  a  judgment  homologating  tlic 
second  will,  and  decreeing  the  revocation  of  the  previous  one. 

We  are  of  opinion  that  this  cause  should  be  remanded  for  a  new  trial 

The  plaintiff  has  a  right  to  have  tried  the  several  issues  presented  by 
her  pleadings.  There  is  no  inconsistency  or  incongruity  in  the  several 
demands  contained  in  her  petition.     The  right  to  the  legitime  is  disiinct 
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and  apart  from  whatever  rights,  which  she  may  claim  by  virtue  of  the  will  Holungbbkad 
of  her  deceased  daughter;  and,  should  the  succession  be  intestate,  her  isturgw 
rights  beyond  the  legitime  w^ould  be  derived  from  the  law.  There  can 
therefore  be  no  impropriety,  as  a  matter  of  pleading,  to  claim  the  whole 
succession  either  by  virtue  of  a  wiU  or  by  eflFect  of  law,  and,  in  the  alter- 
native, to  ask  a  reduction  of  such  legacies  as  intrench  upon  the  legitime, 
should  the  succession  be  testamentaiy.  A  party  may  well  ask  the  nullity 
of  a  win,  and,  in  case  he  fails  in  that  instance,  sue  for  a  reduction  of  ex- 
cessive di8i>osition». 

On  the  other  hand,  the  defendants  were  entitled  to  attack  the  validity 
of  the  second  will,  when  the  attempt  was  to  have  the  same  probated. 
The  object  of  probating  a  will  is  to  procure  its  execution;  and,  when  a 
judgment  of  homologation  is  obtained  contradictorily  with  proper  par- 
ties, the  judgment  as  between  them  will  bar  a  subsequent  action  in 
nuUity.  The  answer  assailing  the  validity  of  the  will  of  September  1859, 
should  have  been  filed,  and  the  issue  therein  tried. 

In  the  unsettled  state  of  the  pleadings  and  of  the  evidence,  as  pre- 
sented in  the  record,  it  is  not  proper  that  we  should  pass  upon  the  ques- 
tion of  revocation.  Nor  are  we  prejiared  to  sixy  whether  or  not,  under 
the  pleadings  and  the  evidence,  the  nuncupative  will  hy  private  act  of 
Mary  Kepler,  do<''^ased,  is  a  valid  testament. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District 
Court  be  avoided  and  reversed;  and  that  this  cause  be  remanded  for  fur- 
ther proceedings;  the  j^lain tiff  and  appellee  paying  the  costs  of  appeal. 

Land,  J.,  absent,  concurring. 


r  v.#  ^-#"%,«-^.^'^i^-%.^'^^«  4 


J.  B.  McClendon  v.  Bennett  &  Addison. 

A  writ  of  Bequcs«tration  which  has  been  issued  without  the  a/Bdavit  and  bond  reciuired  by  Art.  276  of 
the  Code  of  Practice,  will  bo  net  aside. 

APPEAL  from  the  Dist.  Court  of  the  Parish  of  St.  Helena,  mison,  J. 
S.  F.  Bttssell,  for  plaintiff.  Z>.  iV'.  Hennen,  for  defendants  and  ap- 
pellants. 

DuFFEii,  J.  The  plaintiff  addressed  a  petition  to  the  District  Court  of 
the  parish  of  St.  Helena,  for  a  writ  of  sequestration  of  certain  landed 
property.  The  writ  was  gi'anted  and  executed,  and  the  property  restored 
to  the  defendants  on  gi^dng  bond,  conditioned  according  to  law. 

The  plaintiff  based  his  demand  on  the  allegations,  lo.,  that  he  had 
acquired  the  property  in  question  at  a  Sheriff's  sale  made  in  execution 
of  a  writ  oifi.fa.  at  the  suit  of  Hugh  d;  Bowling  v.  New  OrUnna  &  Nash- 
ville B.  It.  Company;  2o.,  that  said  Hugh  &  Dowling  having  sued  out  an 
alias  fi.  fa. ,  and  the  Sheriff  having  levied  on  the  same  property,  he  en- 
joined the  sale  and  the  ease  was,  on  recusation,  removed  to  the  Fourth 
District  Court  of  New  Orleans,  where  it  is  still  pending;  3o.,  that  the 
Sheriff,  by  reason  of  said  transfer  of  the  cause,  **  declares  that  he  is 
without  authority  to  protect  or  preserve  possession  of  the  land  above 
described;"  4o.,  **that  inconsequence  of  said  lands  being  left  unpro- 
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>k€LBM>o.v  tocted,  he  is  greatl}'  injured  by  trespassers  who  have  gone  upon  said 
F^KNXbTr.  lands,  and  cut  and  destroyed  large  quantities  of  valuable  timber.  That 
one  Elisha  Bennett  and  Israel  Addison  are  at  this  time  upon  sjiid  land^ 
^vithout  a  shadow  of  right  in  law  or  in  fact,  &:c." 

The  said  Bennett  &  Addison  answered  the  plaintiffs  petition,  asserting 
title  in  themselves,  and  excepted  to  the  whole  proceedings  as  being  irreg- 
ular and  contrary  to  law,  1st,  because  the  sequestration  issued  witliont 
affidavit  or  bond;  2d,  because  the  petition  has  not  been  filed  in  time. 
The  second  objection  is  now  abandoned. 

The  District  Judge  overruled  the  exceptions,  and,  on  an  e.'-  parte  trial, 
nonsuited  the  defendants  on  their  pleas  of  ownershii)  and  damages.- 

The  fii'st  gi-ound  of  exception  was  well  taken.   C.  P.  276. 

It  is  not  correct  to  say  that  the  defendants  cannot  oi^posc  the  want  of 
all  the  legal  formalities,  because  the  sequestration  was  to  await  the  final 
action  of  the  suit  in  injunction  to  which  they  are  strangers,  Ist,  becuuse 
it  was  issued  against  them  by  reason  of.  their  alleged  possession  and 
deju-edations;  2dly,  because,  as  between  the  parties  to  the  injunction  suit, 
the  writ  should  have  been  issued  l)y  the  court  seized  of  jurisdiction,  the 
4th  District  Court  of  New  Orleans. 

It  is  therefore  ordered,  that  the  judgment  of  the  District  Court.,  be 
avoided  and  reversed.  It  is  further  ordered,  that  the  writ  of  secjnestra- 
tion  be,  on  the  exception  of  the  defendants,  set  aside  and  dissolved,  at 
the  costs  of  the  i)laintiff  in  both  courts,  without  prejudice  to  the  cLiini  in 
damages  of  the  defendants. 

VooBHiEs,  J.,  absent. 


V.  VV.'S.     ,•>.>.>--. ->«->.-V >•>--,.    ^•^•>.'>wN-"v   N.--,    ^-v.-,"-. 


TrFTs  &  IIoBART  ct  als.  V.  Thomas  J.  Casey. 

Ko  /ifjpeal  c;an  bo  entertained  In  this  Court  to  revise  that  wbicli  h.-is  a1roa<ly  obtaiuod  Uio  forctoftli" 
thinj^  adjudgeil  upon  a  former  appeal . 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Pnce.  J. 
Bonfonh  Singleton  d;  Clack,  for  lihiintifTs  and  ai>i)eUants.     Benja- 
min, Bi-adford  (fc  Fin/icff,  for  defendants. 

Merbick,  C.  J.  On  the  5th  of  November  the  syndic  filed  his  pro- 
visional tableau  of  distribution,  on  which  he  placed  the  appellants  as 
mortgage  creditors  for  $18, 103  04. 

M.  Abrams.  among  others,  filed  an  opposition  to  the  ta^bleau  of  distri- 
bution, claiming  to  be  a  creditor  by  privilege  in  virtue  of  an  attsichment 
Having  been  defeated  he  ai)i^ealed  to  this  court,  and  final  judgment  was 
rendered  recognizing  his  privilege  for  the  amount  of  the  proceeds  of  the 
property  attached,  viz,  3,251  85.     See  15  An.  258. 

Keep,  Bard  &  Co.  were  parties  to  the  record  and  had  given  evidence  of 
their  claim  on  the  trial  of  the  oj^iiositions. 

On  the  forwarding  of  the  mandate  from  this  Court,  viz,  in  July  1860, 
the  syndic  filed  what  ho  calls  a  **  supplemental  tableau  to  the  Istpro- 
**  visional  tableau  to  make  the  sjime  conform  to  the  decree  of  the 
**  Supreme  Court  on  the  opposition  of  M.  Abrams." 
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An  Appellant  had  the  right  (C  P.  &96)  to  withdraw  bis  appeal,  on  motion,  at  anj  Uroe  hefbre  the  appel> 
Iw  has  been  cited ;  and  la  sach  a  case  he  may  renew  it,  according  to  that  article  and  article  698, 
wiiblD  a  year  if  he  reside  in  the  State,  or  two  years  if  be  be  absent  therefrom. 

APPEAIi  from  the  Sixth  District  Court  of  New  Orleans,  Howell,  J. 
Edward  (7.  Kelley,  for  plaintiff  and  appellant.    Bace  dt  Foster,  for 
defendant. 

On  a  motion  to  dismiss: 

PuF-FKii,  J.  The  motion  to  dismiss  cannot  be  maintained,  lo.  The 
appellant  had,  under  the  article  595  of  the  Code  of  Practice,  the  right  to 
withdraw,  on  motion,  his  appeal,  as  the  appellee  had  not  then  been  cited. 
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Abrams  complained  of  this  last  tableau  by  way  of  opposition,  because         ^^"^ 
he  said  it  did  not  conform  to  the  decree  of  this  Court.  cvrrr. 

Keep,  Bard  &  Co.  filed  an  opposition,  on  the  ground  that  their  mort- 
gage to  the  real  estate  was  anterior  in  date  to  the  levy  of  the  attachment 
upon  the  movables,  and  that  the  syndic  had  placed  to  the  credit  of 
Abrams  the  net  proceeds  of  the  sales  of  the  ftirniture  seized  under  the 
attachment,  amounting  to  $2862  03,  whereas,  they  ayer,  that  inasmuch 
as  the  personal  effects  are  insufficient  to  pay  the  general  privileges  affect- 
ing the  movables,  the  deficiency,  $1764  94  ought  first  to  be  deducted  from 
the  proceeds,  and  only  the  residue,  $1097  29,  ought  to  be  distributed  to 
said  Abrams;  instead  of  which,  the  fund  set  apart  to  Keep,  Bard  k  Co.  is 
made  to  sustain  said  deficiency  of  $1764  94.  They  pray  that  the  last  ta- 
bleau may  be  co-rocted  accordingly. 

The  District  o  idge  amended  the  tableau  by  placing  the  clerk  of  this 
Court  thereon  as  creditor  for  $28  80,  the  costs,  but  dismissed  the  oppo- 
sition of  Keep,  Bard  &  Co.,  on  the  ground  that  they  were  concluded  by 
the  judgment  of  this  Court  which  had  the  force  of  the  thing  adjudged. 
They  appeal 

Abrams  moves  to  dismiss  the  appeal. 

The  supplemental  tableau  was  but  an  exhibit  in  more  convenient  form, 
of  the  funds  awarded  to  the  different  creditors  by  the  decree  of  this 
Court.  It  was  nothing  more  than  the  result  of  the  arithmetical  calcula- 
tions necessary  to  carry  into  effect  our  decree,  and  consequently  not 
subject  to  any  opposition  except  that  which  should  allege  a  departure 
from  that  decree.  The  opponents  do  not  complain  of  a  want  of  compli- 
ance with  our  judgment  on  the  part  of  the  syndic,  but  they  seek  to  go 
behind  the  decree  itself  and  obtain  a  redi*ess  which  was  not  granted  them 
by  the  former  judgment. 

No  appeal  can  be  entertained  in  this  Court  to  revise  that  which  has 
already  obtained  the  force  of  the  thing  adjudged  upon  a  former  appeaL 
See  NolU  v.  His  Creditors,  7  N.  S.  641. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  Court,  that  the 
appeal  in  this  case  be  dismissed,  at  the  costs  of  the  t^pellants. 

YooRHiES,  J.,  absent. 


Edward  D.  White  u  James  Maguire  et  a].  ,!?  Ei 
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White  2o.  The  second  appeal  was  seasonably  taken  during  the  year;  and  when, 
maouim.  as  was  the  case,  the  Supreme  Court  closed  its  session  before  the  return 
day  fixed  by  the  District  Court,  the  record  of  appeal  was  properly  filed 
on  the  first  day  of  the  succeeding  term.  Welle  v.  Lamothe,  10  La.  410. 
Besides,  the  appellee  having  caused  the  case  to  be  set  down  for  trial,  can 
not  now  urge  such  objections.  Oreevy  v.  Breedhve,  12  An.  745. 
Motion  dismissed. 


16    8iM 

18  33gj  Edward  D.  Whttk  v.  Jambs  Maguirb  et  ah. 
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Actions  for  torts,  lAJurious  words,  whether  verhal  or  written,  and  that  for  dsmaces  caused  bj  sDimals, 
or  resulting  firom  oflfences  or  qiiasi-oflbnces,  ax«  pre:scrihed  by  one  year. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  HaweU,  J. 
JE.  C,  Kelly,  for  plaintiff  and  appellant.  Bcuse  &  Faster,  for  de- 
fendant. 

Laio),  J.  This  suit  is  for  the  recovery  of  damages  for  an  alleged  tort 
committed  prior  to  the  13th  day  of  September,  1854.  The  petition  was 
filed  on  the  16th  of  May,  1856,  and  citation  was  served  on  the  defendant 
on  the  19th  of  the  same  month  and  year. 

The  prescription  of  one  year  was  pleaded  to  the  action,  and  is  a  bar  to 
plaintiff's  recovery.  0.  C.  Art.  3501. 

Judgment  affirmed. 


Thk  N.  0.  St.  Joseph's  Assocution  v.  A.  Magnieb. 

Tb  the  general  rule  that  parties  to  a  bontraet  cannot  stipulate  but  for  themselyes,  there  Is  an  eseepdon 
when  (me  makes,  In  his  own  name,  some  advantage  for  a  third  person  the  condition  or  oonstdersiioa 
of  a  commutative  contract,  or  onerous  donation.  C.  C  1884, 18M.  He  for  whose  benefit  this  adTtn- 
tago  is  stipulated,  has  an  equitable  action  to  enforce  the  atlpulation,  when  he  has  slgnifled  his  ■SMSl 
In  the  premises.  0.  P.  86. 

A  penal  obligation  cannot  be  stipolated  for  the  benefit  of  third  persons.  A  penal  clause,  betaig  ttee- 
ondarj  obligation  having  for  its  object  the  enforcement  of  a  primary  obligation,  cannot  be  siHimBiHil 
to  a  condition  or  consideration.  G.  G  8118, 2116. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  HovtU,  J. 
Duramt  &  Homor,  for  plaintiff.    Field  dt  Blocker  and  C.  Dnfow, 
for  defendant  and  appellant. 

YooBHiES,  J.  The  defendant,  Magnier,  and  several  other  hatters  in 
the  city  of  New  Orleans  entered  into  a  contract  to  close  their  respectire 
stores  on  Sundays.  They  stipulated,  in  express  terms,  that  those  who 
would  violate  this  obligation,  would  become  subject  for  each  infraotion, 
to  a  fine  of  one  hundred  dollars  for  the  benefit  of  the  asylum  of  the 
St.  Joseph's  Orphans. 

A.  Magnier  having,  on  several  Sundays,  open^  his  store,  the  present 
suit  was  brought  to  recover  the  stipulated  fine. 
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To  the  general  rule  that  parties  to  a  contract  cannot  stipulate  but  for  sr.  j.  AaBooAnos 
themselves,  there  is  an  exception  when  one  makes,  in  his  own  name,  some       Magnhr. 
advantage  for  a  third  person  the  condition  or  consideration  of  a  commu- 
tative contract,  or  onerous  donation.  C.  C.  1884:,  [1896.    He,  for  whose 
benefit  this  advantage  is  stipulated,  has  an  equitable  action  to  enforce 
the  stipulation,  when  he  has  signified  his  assent  in  the  premises.  C.  P.  35. 

The  text  is  clear  that  the  advantage  must  be  the  condition  or  consider- 
ation of  the  contract:  hence  it  is  that  a  penal  obligation  cannot  be  stipu- 
lated for  the  benefit  of  third  persons^  6  TouUier,  No.  846;  Bolland  de 
Villargues,  2  Diet.  Not.  No.  50;  C.  N.  1121. 

A  penal  clause,  being  a  secondary  obligation  having  for  its  object  the 
enforcement  of  a  primary  obligation,  cannot  be  assimilated  to  a  condition 
or  consideration.  C.  C.  2113. 

'*  The  penal  obligation,  says  G.  C.  2115,  has  this  in  common  with  a  con- 
ditional obligation,  that  the  penalty  is  due  only  on  condition  that  the  first 
part  of  the  contract  be  not  performed.  But  it  differs  from  it  in  this,  that 
in  penal  contracts  there  must  be  always  a  principal  oblig9.tion,  indepen- 
dent of  the  penalty;  while  in  conditional  contracts,  there  is  no  obligation, 
unless  the  condition  happens.  **  » 

The  stipulation  to  pay  a  fine  of  one  hundred  dollars  for  each  violation 
of  the  contract,  is,  in  the  very  language  of  the  parties,  a  penal  obligation. 
Its  very  object  and  purpose  is  to  enforce  the  primary  obligation,  which 
each  of  the  contracting  parties  assumed,  to  close  his  respective  store 
on  Sundays.  It  is  a  strained* and  unnatural  construction  to  say  that  the 
contract  was  entered  into  with  the  view  of  making  a  donation  to  the 
plaintiffs,  dependent  upon  the  condition  that  any  of  the  parties  would 
not  close  their  stores.  This*  was  a  commutative  contract  with  a  penal 
clause,  not  a  conditional  donation. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  reversed^  and  that  the  plaintiffs'  demand  be  rejected,  with 
costs  in  both  courts. 

IiA2a>,  J.,  absent,  concurring. 


»^^  %  *  ^-r  V 


S.  B.  Nettles  u  The  Sheriff  et  als. 

By  article  2M1 ,  dotal  immovables  may  be  sold  <'  for  the  purpose  or  liberating  from  .jail  cither  husband 
or  wife,*'  &c. 

APPEAL  from  the  District  Court  of  East  Feliciana,  McVeci,  J. 
2>.  B.  San/ord,  for  plain tifi'  and  appellant.     3fU9e  ct-  Hunlei%  for  de- 
fendants. 

VooBHiES,  J.  The  plaintiff,  a  mai-ried  w^oman,  gave  her  note  to  the 
seizing  creditors,  who  are  attomeys-at-law,  for  the  purpose  of  defending 
her  husband,  who  was  then  confined  in  jail  on  a  charge  of  manslaugliter. 

The  question  is,  whether  she  is  bound  by  such  a  conti*act. 
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Nettles  The^usband  and  wife  owe  to  each  other  8up]>ort  and  assistnaMie.  C.  G' 

SHCHivr.  121.  She  bears  a  proportion  of  the  marriage  charges,  equal,  if  need  be, 
to  one-half  of  her  income,  when  all  her  property  is  paraphernal,  and  she 
has  reserved  to  herself  its  administration.  O.  0.  2366i  When  separated 
in  property,  she  contributes  to  the  expenses  of  the  marriage  to  the  am- 
ount of  one-half  of  her  income.  C.  C.  2397.  And  if  there  remains  noth- 
ing to  the  husband,  the  wife,  who  has  obtained  the  separation,  is  bound 
for  all  the  household  expenses  and  for  those  incurred  for  the  education 
of  the  children.  C.  C.  2409.  Lastly,  she  can  alienate  even  her  immoYa- 
bles  in  aU  cases  where  the  alienation  of  the  dotal  property  is  permitted. 
0.  C.  2411. 

Now,  by  Art.  2341  of  the  Civil  Code,  dotal  immovables  may  be  Bold 
**  for  the  pui^pose  of  liberating  from  jail  either  husband  or  wife,"  etc...  If 
the  wife  can  alienate  her  dotal  and  paraphernal  property  for  such  pur- 
pose, it  is  because  a  contract  to  that  effect  is  legal  and  binding  upon  her. 
(See  Gilbert,  Code  Civil  Annote,  notes  to  Art.  1558  of  the  N.  C.) 

The  charge  of  fraud  preferred  against  the  creditors  is  whoUy  unsup- 
ported  by  proof. 

Judgment  affirmed. 

La|id,  J.,  absent,  concurring. 


Succession  of  Benjamin  Andrews. 

From  the  moment  when  the  citation  or  appeal  Is  served  on  the  appellee,  the  appellant  cannot  withdraw 
hi.j  .appeal ;  and  whether  the  appellee  obtuia  the  rejection  of  the  appeal  by  producing  the  record  from 
the  court  helow  or  prosecute  execution  on  the  Judgment  appealed  from,  on  tli«  certificate  of  the  Clerk 
that  the  record  has  not  been  brought  up  by  the  appellant  (within  three  dayu  after  the  time  allowed 
him  to  file  the  record)  the  appeal  shall  be  considered  as  abandoned,  and  the  appellant  shall  not  after- 
warUst  he  allowed  to  renew  it.    G.  P.  5M,  589  ;  15  An.  691  and  532. 

APPEAL  from  the  District  Court  of  Washington,  Wilson,  J. 
T.  C.  W.  Ellis,  for  Burris,  curator.     Alfred  Hennen,  for  defendants. 
Buchanan,  J.     The  appellee  moves  to  dismiss  this  appeal  on  the  follow- 
ing grounds: 

1.  That  appellant  applied  for  and  obtained  an  appeal  to  this  court,  re- 
turnable on  the  fourth  Monday  of  February,  1860,  from  a  judgment  ren- 
dered by  the  District  Court  on  the  15th  December,  1859;  that  he  failed  to 
give  bond  and  take  the  necessary  steps  to  prosecute  his  said  appeal;  that 
appellant  thereby  abandoned  his  appeal,  and  cannot  be  permitted  to  re- 
new it. 

2.  That  having  failed  to  bring  up  his  said  appeal  within  the  time  pre-        4 
scribed  by  the  order  of  court  and  at  the  regular  return  day,  appellee  ob- 

.  joined  thq. certificate  of  the  Clerk  of  the  Supreme  Court,  stating  that  the 
record  had  not  been  brought  up,  &c.,  which  certificate  appellee  produced 

^  at  the  next  regular  term  of  the -District  Court,  and  obtained  award  of  exe- 
cution upon  the  judgment,  which  thereby  became  irrevocable;  that  the 
subsequent  appeal  from  the  said  judgment  is  consequently  illegal,  and 
cannot  be  entertained. 
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The  facts  stated  in  this  rule  are  shown  to  be  true  by  the  record.     And      SccmnoH 
under  the  law  and  the  practice  of  the  court,  t^«is  motion  must  prevail.       ahdbkwi. 
0.  P.  Art  589,  594;  15  An.  591;  Ihid,  592. 

Rule  absolute,  and  appeal  dismissed,  at  costs  of  appellant. 

Land,  J.,  absent,  concni-ring. 


Henby  Masks,  Under  Tutor,  v.  Mart  A.  and  J.  Witkouski. — M.  V. 

WiTKousKi,  Iiitervenor. 

Wbere  an  under  tator  acts  oollasively  and  corruptly  to  defraud  the  minor,  it  will  Jostity  his  removal 
from  offloe ;  and  damages  will  be  awarded  against  him  on  proof  of  the  loss  sustained  by  his  fhiuda  - 
tent  ooDdoct. 

APPEAL  from  the  District  Court  of  the  Parish  of  Carroll,  Farrar,  J. 
Jones  dt  Dougherty y  M,  BuBose  and  C.  A,  BeFrance,  for  plaintiff  and 
appellant.     Sparroio  and  Mo^itgcnnei'y,  for  appellees.     H,  Shoi%  for  inter- 
veners. 

Buchanan,  J.  Thomas  Davis  died  in  the  Parish  of  Tensas,  leaving  a 
considerable  estate  in  land  and  negroes,  and  several  minor  children.  His 
widow,  the  natural  tutrix  of  his  children,  having  married  again,  was  con- 
tinued in  the  tutorship,  and  her  second  husband,  Julius  Witkouski,  was 
joined  with  her  in  the  tutorship.  They  applied  for  the  sale  of  the  minors' 
property,  for  the  purpose  of  paying  debts  and  effecting  a  partition.  One 
of  the  minors,  a  married  woman,  assisted  by  her  husband,  joined  in  this 
application.  The  present  plaintiff,  under  tutor  of  the  minors  Davis,  signed 
a  con.sent  to  the  sale  on  the  terms  prayed  for  in  the  petition  of  tutrix, 
**  helievUig  the  same  to  he  for  their  interest.  *'  A  family  meeting  was  there- 
upon ordered  to  be  convoked;  which  met,  and  advised  the  sale  on  the 
terms  proposed;  stating  their  reason  for  thus  advising,,  to  be,  '*  that  we 
think  it  will  be  to  the  interest  and  of  evident  advantage  to  said  minors,  to 
sell  said  property  and  invest  the  money  as  we  have  advised. ''  The  under 
tutor  was  not  present  at  this  family  meeting.  The  Clerk  having  homolo- 
gated the  deliberations  of  the  family  meeting  and  ordered  the  sale  to  take 
place,  the  under  tutor  filed  this  suit  or  opposition  by  petition,  alleging 
that  the  sale  was  illegal  by  reason  of  his  (the  under  tutor's)  absence  from 
the  family  meeting;  that  the  sale  was  unnecessary  and  prejudicial  to  the 
interest  of  the  minors;  that  the  object  of  the  tutrix  and  co-tutor  was,  to 
defraud  the  minors  Davis  of  their  just  rights  to  the  estate  of  their  father; 
that  they  bad  neglected  to  give  security  for  their  administration,  and  had 
malodministered  the  estate.  This  petition  concluded  by  a  prayer  that  the 
tutrix  and  co-tutor  be  cited;  that  the  judgment  homologating  the  pro- 
ceedings of  the  family  meeting  be  set  aside;  that  the  sale  be  declared  pre- 
judicial to  the  minors;  and  that  the  tutrix  and  co-tutor  give  security,  or 
in  default  thereof,  be  dismissed  from  their  said  offices. 

The  evidence  shows,  also,  that  the  under  tutor  appeared  at  the  public 
crying,  and  notified  the  persons  present  that  he  opposed  the  sale;  where- 
upon the  crying  and  adjudication  were  postponed. 
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Ujxx»  The  defendants,  and  also  the  married  heir,  assisted  by  her  husband  ae 

pvmousKL'i  tervening  herein,  plead,  that  the  opposition  of  the  under  tutor  has  its  ori- 
gin in  a  corrupt  motive,  to  wit,  to  extort  from  the  tutrix  and  co-tutor  one- 
half  of  their  commissions,  and  the  payment  of  a  certain  note  held  by  the 
under  tutor  against  the  defendants;  that  the  proposed  sale  was  nocessaiy 
and  advantageous  to  the  minors;  and  that  damage  has  been  suffered  by 
the  estate  through  the  opposition  made  by  the  plaintiff.  They  pray  that 
he  be  deprived  of  the  under-tutorship  and  sentenced  to  pay  damages. 

The  judgment  of  the  District  Court  ordered  the  sale  to  proceed  in  dne 
course  of  law;  dismissed  the  plaintiff  and  opponent  from  his  office  of  un- 
der tutor;  and  condemned  him  to  pay  the  estate  of  Thomas  Davis,  repre- 
sented by  the  defendants,  five  hundred  dollars  as  damages  caused  by  the 
willful  and  ungrounded  opposition  to  the  sale  of  the  property  of  the  estate. 

From  this  judgment,  plaintiff  has  taken  a  devolutive  appeal. 

It  is  proved  that  the  plaintiff  not  only  gave  his  written  consent  to  the 
sale,  as  above  mentioned,  but  that  he  notified  the  counsel  of  the  parties, 
that  it  would  be  impossible  for  him  to  be  present  at  tlic  family  meeting; 
by  reason  of  which  declaration  of  plaintiff,  his  written  consent  was  taken 
upon  the  petition  for  the  sale.  It  is  also  proved,  that  plaintiff  stated  to 
various  persons  that  there  was  an  agreement  that  he  should  have  half  the 
commissions  of  administration  for  signing  the  bond;  that  this  agreement 
not  being  kept,  was  the  reason  for  his  erasing  his  name  as  surety  from  the 
bond  of  administration  of  defendants,  and  for  making  this  opposition  to 
the  sale. 

This  conduct  of  the  ])laintiff  justifies  his  removal  from  the  office  of  un- 
der tutor.  But  we  are  unable  to  concur  in  that  part  of  the  judgment  ap- 
pealed from,  which  awards  pecuniary  damages  against  the  plaintiff.  Those 
damages  could  only  be  due,  upon  a  distinct  and  precise  proof  of  loss  sus- 
tained by  the  estate,  through  the  plaintiff^s  acts.  Now,  true  it  is,  that 
one  witness  on  the  trial  below,  estimates,  in  general  terms,  the  damage  to 
the  estate  from  this  cause  at  five  hundred  dollars.  But  on  the  other 
hand,  we  find  it  asserted  by  counsel  of  appellant,  in  his  brief  filed  herein, 
on  the  12th  February,  1861,  that  the  property  in  question  has  since  been 
sold  by  order  of  court  to  effect  a  partition  among  the  heirs,  and  thai  it  ha$ 
been  proved  on  the  trial  of  another  cause  in  the  District  Couri,  that  the 
property  sold /or  from  five  to  senen  per  cent,  more  fJian  it  xtouldliare  sold 
for,  or  was  wo7'th,  at  tlie  time  the  sale  teas  opposed  This  difference  in  the 
amount  of  the  inventories,  say  about  ^liO,Q^,  amoiifils  to  87,000  to  810,000 
gaiTied  by  the  opposition.  The  counsel  adds:  these  facts  will  not  be  denied. 
And  in  the  brief  submitted  by  the  counsel  of  appellees,  filed  twelve  dajs 
afterwards  (on  the  24th  February)  they  have  not  been  denied.  The  same 
fact  was  asserted  in  the  oral  argument  by  counsel  of  appellant,  without 
opposition  made  to  its  statement  by  the  opposite  counsel. 

It  is,  therefore,  adjudged,  that  the  judgment  ordering  the  probate  sale 
to  proceed,  and  dismissing  the  plaintiff  from  the  office  of  under  tutor  of 
the  minors  Davis,  be  affirmed;  that  so  much  of  said  judgment  as  condemns 
the  minors  Da^ds  to  pay  five  hundred  dollars  damages  be  reversed;  that 
plaintiff  and  appellant  pay  costs  of  the  court  below;  and  that  appellees 
pay  costs  of  appeal. 

YooRHiBH,  J.,  absent. 
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P.  Adlb  et  als*  u  Nakcisse  Prudhoume  and  Wife. 

The  hypothecary  action  Against  tht  thirU  pos-es^ur-,  who  holds  in  good  faith,  by  a  tiilo  iranslaiiiro  ttf 
property)  l-  prcaCribed  by  the  lapse  of  t«n  year.-!,    c  C.  3442  ;  11  U  R.  256. 

AcoApromi-K;  Hu.s  between  the  intcrcstcHl  partic^i  the  forte  of  the  thing  aii^adted.  it  lilay  be  fesdndod 
by  a  direct  action,  fbr  error  in  calculation,  error  in  the  person  or  matter  in  diMpute,  for  fraud  or  fin* 
donts.    But  it  cannot  be  attacked  for  error  of  lu\V  or  for  legion.    C.  C.  3046, 8046. 

APPEAL  from  the  District  Court  of  Natchitoches,  CJiajylin,  J. 
/.  G.  Campbell  and  H.  8<tffQrd,  for  plaintiff  and  appellants.     John 
S.  Smith,  for  defendants. 

Buchanan,  J.  Plaintiffs  bring  this  hypothecary  action  against  defend- 
ants, third  possessors  of  property  formerly  belonging  to  plaintiffs*  father 
and  tutor,  Baptiste  Adle.  They  claim  that  the  property  is  subject  to  their 
tacit  mortgage,  for  the  sum  of  about  twelve  thousand  dollars,  balance  due 
them  by  their  tutor,  as  per  account  of  tutorship,  and  judgment  thereupon. 

The  land  on  which  plaintiffs  seek  to  enforce  their  mortgage,  is  the  sep- 
arate propei-ty  of  Mrs.  Prudhomme,  one  of  the  defendants,  by  inheritance 
from  her  father,  Charles  Noyrit,  deceased.  Charles  Noyrit  purchased  the 
land  from  Baptiste  Adl^  on  the  29th  March,  1844. 

Defendant  plep'ls: 

1.  The  prescription  of  ten,  fifteen  and  twenty  years. 

2»  That  the  accouu..  of  tutorship,  and  judgment  thereupon,  referred  to 
in  the  petition  as  the  basis  of  the  demand  of  plaintiffs,  were  rendered 
through  fraud  and  collusion  of  Baptiste  Adl^  and  the  plaintiffs;  that  the 
balance  appearing  in  said  account  and  decreed  in  said  judgment  in  favolf 
of  plaintiffs  was  not  due  by  their  tutor,  who  neglected  to  credit  himself 
with  debts  of  the  community  paid  by  him,  and  particularly  with  a  debt  of 
twenty-five  thousand  dollars  due  Charles  Noyrit,  and  in  part  payment  of 
which  debt  (for  which  plaintiffis  were  liable,  as  heirs,  to  their  mother)  this 
very  land  was  conveyed  by  Adle  to  Noyrit;  that  any  sum  that  may  have 
been  due,  has  been  settled  by  various  transactions,  and  particularly  by  a 
notarial  act  of  the  second  February,  1846. 

3.  The  exception  cedendaram  actiorwn;  that  by  the  acts  of  plaintiffs  it 
has  become  impossible  for  them  to  subrogate  defendant,  in  case  of  pay- 
ment>  to  their  right  of  mortgage  against  their  tutor. 

The  cause  was  tried  by  a  jury,  who  found  in  favor  of  defendant 

The  first  question  to  be  decided  is  that  of  prescription.  Defendant  re- 
lies upon  article  3442  C.  C. ,  and  upon  the  case  of  Lanuase  v.  Mintumy  11 
La.  256. 

In.  LafHisse  v.  Minium,  the  Court  held  the  hypothecary  action  to  be 
prescribed  by  the  lapse  of  time  which  bars  the  petitory  action.  Judge 
Bullard,  as  the  organ  of  the  Court,  used  the  following  language:  '*  Inde« 
pendently  of  all  positive  authority  on  the  subject,  it  would  seem  as  clear 
as  that  the  greater  includes  the  less,  that  if  the  plaintiff  could  not  recover 
the  property  in  a  real  action,  she  could  not,  a  fortwri,  enforce  any  real 
right  in  it  when  the  prescription  Uberandi  causa  is  opposed  to  him.  But 
the  Court  contains  a  positive  enactment  on  the  subject,  in  article  3495.'* 
This  Court  also  quoted  4  La.  326. 

It  is  argued  by  counsel  of  plaintiffs,  that  this  case  (LamisaeY.  Mintum) 
has  been  overruled  by  the  case  of  Bibh  v.  Unian  Bank,  3  An.  334.  But 
on  examiniiig  the  report  of  this  last  case,  we  find  that  Lanusse  v.  Mintum 
was  not  so  much  as  quoted,  either  in  the  argument  of  counsel  or  in  the 
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^^  opinion  of  the  Court.  Neither  is  the  article  3495  of  the  Code,  mentioned 
pbudbommb.  in  the  Bibb  case;  bnt  Judge  Rost  decided  the  latter  entirely  upon  a  com- 
parison of  the  article  respecting  the  extinguishment  of  mortgages  in  the 
Napoleon  Code  (2180)  with  the  corresponding  article  (3374)  of  our  Code. 

As  neither  the  reasoning  of  the  Lanusse  decision,  nor  the  authorities 
cited  in  support  of  it  are  noticed,  we  have  no  reason  to  suppose  that  it 
was  the  intention  of  the  court  which  decided  the  Bibb  case  to  overrule 
that  of  Lanusse;  but  may  with  more  reason  conclude  that  had  that  case 
and  the  article  3495  been  brought  to  their  notice,  they  would  h<«.ye  found 
themselves  relieved  from  the  necessity  of  deciding  the  case  upon  the  con- 
struction of  the  other  article,  3374.  As  to  the  other  case  quoted  by  coun- 
sel of  plaintiffs,  Maurice  v.  Douglass,  12  An.  715,  it  is  of  no  weight;  for 
'  in  that  case,  it  appears  that  the  ten  years  required  for  the  prescription, 
relied  upon  by  the  defendant,  had  not  run  out  when  that  action  was 
brought.  In  the  present  case,  that  period  had  elapsed  between  the  ac- 
quisition of  the  land  by  defendant's  father  (27th  March,  1844)  and  the 
service  of  citation  herein  (14th  September,  1859).  The  reasoning  of  the 
Court  in  Lanusse  v.  Minturn  is  satisfactory  to  us;  and  we  adhere  to  the 
doctrine  there  established,  that  the  hypothecary  action  against  the  third 
possessor,  who  holds  in  good  faith,  by  a  title  translative  of  property,  is 
prescribed  by  the  lapse  of  ten  years. 

The  proof  in  support  of  the  second  ground  of  defence  seems  also  to  jus- 
tify the  finding  of  the  jury. 

It  is  proved  that  this  very  land,  upon  which  the  plaintiffs  now  claim  to 
exercise  the  hypothecary  action  as  heirs  of  their  mother  deceased,  was 
conveyed  to  defendant's  ancestor,  in  payment  of  a  debt  of  the  community 
of  Adle  and  wife  to  Noyrit,  for  which  plaintiffs  w^ere  boujid  as  heirs  of 
their  mother,  and  for  which  Noyrit  had  instituted  a  suit.  The  act  of  sale 
expresses  that  the  sale  is  made  in  settlement  of  this  suit,  which  Noyrit, 
the  plaintiff  and  vendee,  agi'ees  forthwith  to  dismiss.  An  attempt  is  made  in 
argument  to  show  that  the  balance  due  by  Adle  to  Noyrit  was  not  so  much 
as  stated  in  this  conveyance;  plaintiffs  cannot  be  allowed  to  invalidate  this 
compromise  collaterally.  A  compromise  has  between  the  interested  par- 
ties (and  these  plaintiffs  were  parties  in  interest,  as  we  have  seen)  the 
force  of  the  thing  adjudged.  It  may  be  rescinded  by  a  direct  action,  for 
error  in  calculation,  error  in  the  person  or  matter  in  dispute,  for  fraud,  or 
for  duress.  But  cannot  be  attacked  for  error  of  law,  or  for  lesion.  C.  C. 
3045,  3046.  There  is  nothing  in  the  pleadings,  or  in  the  evidence  before 
us,  which  warrants  the  application  of  these  legal  principles  in  the  present 

case. 

We  consider  it  unnecessary  to  pass  upon  the  third  ground  of  defence 
(the  exception  oend^ndarum  a^cUorum). 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  ap- 
pealed from  be  affirmed,  with  costs;  and  it  is  further  ordered,  in  conform- 
ity to  the  agreement  of  counsel  filed,  that  this  opinion  and  decree,  after 
being  recorded  by  the  Clerk  of  the  Supreme  Court  at  New  Orleans,  be 
forwarded,  in  original,  together  with  the  transcript  of  the  record,  to  the 
Supreme  Court  at  Alexandria;  that  the  parties  have  whatever  delay  for 
making  their  application  for  re-hearing,  they  have  reserved  in  their  writ- 
ten agreement. 

YooBEdBS,  J.,  absent 
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New  Orleans  Canal  and  Banking  Co.  v.  J.  R.  Beard  et  als. — Mrs. 

E.  Klktn,  Intervenor. 

Where  an  intervenor  bas  a  legal  intera^^t  in  doreatiDg  the  plaiutifTa  claim,  he  may  properly  intervene 
and  even  plead  prescription  or  any  other  dcrcnci.*,  if  the  defendant  is  insolvent.     C.  C.  3429  ;  3  U  201 . 

A  change  of  residence  openly  and  publicly  made  from  one  part  or  State  of  our  common  country  to  that 
of  another,  cannot  be  con^jidered  an  act  on  the  part  of  a  debtor  which  suspends  prescription,  and  cre- 
ates a  proper  case  for  the  application  of  the  maxim,  contra  nan  vaUntem  agert  wn  currit  preKriplio; 
and  the  fact  of  bis  pecuniary  cmbarra8«ment<  at  I  he  time  of  such  removal,  <loos  not  per  ae  vary  the 
case. 

A  PPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
Ijl    HywnSf  Lftbail  <k  Jonas,  for  plaintiff.     G.  P.  McPheeMrs,  for  interve- 
nor and  appellant.     Sinn  I  Floirei',  fOr  cur<iior  ad  hoc. 

Land,  J.  This  suit  was  commenced  by  attachment  on  the  10th  of 
March,  1860,  against  the  defendant,  on  two  promissory  notes  which  be- 
came due  and  exigible  in  the  year  1849.  The  defendant  being  a  non-res- 
idenfc,  a  curator  ad  hoc  was  appointed  by  the  court  to  represent  him  in  the 
defence  of  the  suit;  and  he  pleaded  to  the  action  a  general  denial,  and  the 
prescription  of  five  years. 

Afterwards  the  Louisiana  State  Bank  and  one  Esther  Klein  filed  sepa- 
rate interventions  in  the  suit,  and  joined  the  curator  ad  hoc  in  his  defence 
to  the  action,  on  the  grounds  that  they  were  the  judgment  creditors  of  the 
defendant,  and  had  an  interest  in  defeating  the  plaintiff's  demand,  for  the 
reason  that  the  defendant  was  insolvent,  and  had  no  other  property  except 
that  seized  by  the  Sheriff  under  the  writ  of  attachment  sued  out  by  the 
plaintiff;  and  in  their  separate  interventions  prayed  that  the  plaintiff^s 
claim  be  rejected,  and  that  their  judgments  be  satisfied  by  preference  out  of 
the  proceeds  of  the  property  seized  by  the  Sheriff  un<ler  the  plaintiff's 
writ  of  attachment. 

To  the  interventions  thus  filed  the  plaintiff  excepted,  on  the  ground 
that  the  intervenors  had  no  such  direct  interest  in  the  property  seized, 
either  as  owners,  or  creditors  by  mortgage  or  privilege,  or  otherwise,  as 
authorized  an  interference  on  their  part  in  the  suit,  by  way  of  interven- 
tion. 

The  plaintiff's  exception  was  sustained,  and  the  interventions  were  dis- 
missed. The  plea  of  prescription  was  held  to  be  no  bar  to  the  action  on 
the  evidence  adduced;  and  judgment  was  rendered  against  the  defendant 
on  the  promissory  note,  with  recognition  of  privilege  on  the  property  at- 
tached. 

The  first  question  for  our  decision  is,  whether  the  exception  to  the 
interventions  was  properly  sustained.  The  Code  of  Practice  declares  ai^ 
intervention  tcJ>e  a  demand  by  which  a  third  person  requires  to  be  permit- 
ted to  become  a  party  in  a  suit  between  other  persons;  either  by  joining 
the  plaintiff  in  claiming  the  same  thing,  or  something  connected  with  it, 
or  by  uniting  with  the  defendant  in  resisting  the  claims  of  the  plaintiff; 
and  it  further  declares  that  in  order  to  be  entitled  to  intervene,  it  is 
enough  to  have  an  interest  in  the  success  of  either  of  the  parties  to  the 
suit.    See  articles  389,  390. 

Whether  the  exception  was  properly  sustained  depends  upon  the  ques- 
tion whether  the  intervenors  had  a  direct  and  legal  interest  in  the  success 
of  the  defendant  in  defeating  the  plaintiff's  suit  by  attachment. 
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Cajkal  Baxk  The  exception  admitted  the  truth  of  the  allegations  contained  in  the  pe- 
bba'bo.  titlons  of  intervention;  and  thereby  admitted,  first,  that  the  intervenors 
were  judgment  creditors  of  the  defendant;  secondly,  that  the  defendant 
was  insolvent;  and  thirdly,  that  all  the  defendant's  property  was  in  the 
hands  of  the  Sheriff  under  seizure;  and  was  insufiicient  to  pay  the  claims 
of  the  plaintiff  and  of  the  intervenors.  And  besides,  the  record  shows 
that  the  intervenors  were  not  only  judgment  creditors,  but  had  made  a 
seizure  of  the  property  attached,  imder  writs  of  Jieri  facias  issued  on 
their  judgments. 

Under  these  circumstances,  there  can  be  no  doubt  that  the  intervenors 
had  a  direct  legal  interest  in  the  success  of  the  defendant  in  defeating  the 
plaintiff^'s  suit  by  attachment;  for  by  defeating  the  suit,  they  released  the 
property  attached  from  the  operation  of  a  superior  privilege  claimed  by 
the  plaintiff,  and  subjected  the  property,  which  was  insufficient  to  pay  all 
the  claims  upon  it,  to  the  satisfaction  of  their  own  judgments.  And  hav- 
ing such  interest,  the  intervenors  had  the  right  to  join  in  all  the  defences 
pleaded  by  the  defendant's  cui*ator  ad  hoc,  and  as  the  defendant  was  in- 
solvent, including  even  the  plea  of  prescription.  See  Dumford  v.  Clark's 
Estate,  3  L.  201;  C.  C.  3429. 

The  authorities  cited  in  support  of  the  ruling  of  the  Judge  a  quo  on  the 
exception,  do  not  appear  to  us,  after  a  careful  examination,  to  be  directly  in 
point.  The  cases  of  Brown  &  Sons  v.  Sau  I  et  al.  4  N.  S.  434,  and  of  Emerson 
V.  Fox,  3  L.  183,  relied  on  principally  by  counsel,  are  not  inconsistent  or  in 
conflict  with  the  views  taken  by  us  of  this  case;  for  in  those  suits  the  in- 
terventions were  dismissed  because  the  intervenors  had  no  direct  pecuni- 
ary interest  in  unison  with  that  of  the  defendants  in  defeating  the  claim 
of  the  plaintiffs.  But  in  the  case  before  us,  the  intervenors  and  defendant 
have  a  common  and  concurrent  interest  in  defeating  the  plaintiff's  suit  by 
attachment;  for  by  defeating  the  suit,  the  liabilities  of  the  defendant,  on 
the  one  hand,  fire  diminished  and  made  less  onerous;  and  on  the  other 
hand,  the  property  attached,  which  is  insufficient  to  pay  the  claims  upon 
it,  is  released  from  the  operation  of  a  privilege  adverse  to  the  interests  of 
the  intervenors. 

The  second  question  in  the  case  for  our  determination,  is,  whether  the 
Judge  a  quo  erred  in  overruling,  on  the  evidence,  the  plea  of  jirescription. 

The  evidence  shows  that  the  plaintiff  and  defendant  were  domiciled  in 
New  Orleans  at  the  time  the  notes  were  made,  and  at  the  date  of  their 
maturity.  That  the  defendant  had  been  a  notary  public  in  this  city ;  and 
that  at  the  time  of  his  departure  for  California  in  1850,  he  was  involved  in 
pecuniary  embarrassments,  and  had  failed  to  pay  over  money  deposited 
with  him  in  his  official  capacity.  That  it  was  generally  believed  that  ho 
left  this  city  for  the  purpose  of  avoiding  the  pursuit  of  his  creditors. 

On  the  other  hand,  the  evidence  shows  that  the  defendant  left  this  city 
openly  and  publicly  on  a  steamer  engaged  in  carrying  passengers  to  Clia- 
gres  on  their  way  to  California;  and  that  he  Hved  in  California  openly  and 
publicly,  and  was  engaged  in  business  of  a  public  nature,  such  as  hotel 
keeping,  and  in  auction  sales;  was  at  one  time  Secretary  of  the  Senate  of 
California,  and  afterwards  Clerk  of  the  Supreme  Court  of  the  State  by 
election  of  the  people.  And  further,  that  it  was  generally  known  in  this 
city  that  the  defendant  had  gone  to  California,  from  the  time  of  his  depar- 
ture in  1850. 
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If  the  maxim  ^' coulnt  non  v(dentein  wjere  non  cunHi prescTtptio^^  applies  Canal Bauk 
to  this  case,  it  is  because  the  defendant  himself  has  done  some  act  effectu-  Bkard. 
ally  to  prevent  the  plaintiff  from  availing  himself  of  his  cause  of  action  by 
the  institution  of  a  suit  for  the  recovery  of  his  debt.  But  can  itbe  afiSrmed 
upon  the  facts  above  stated,  that  the  removal  of  the  defendant  from  this 
city  to  California,  then  within  the  United  States,  was  an  act  which  effectu- 
ally prevented  the  plaintiff  from  availing  himself  of  his  cause  of  action? 
In  our  opinion  it  was  not;  for  the  defendant's  residence  in  California  was 
open  and  public,  and  could  have  been  easily  ascertained  by  the  use  of  or- 
dinary diligence  on  the  part  of  the  plaintiff;  and  the  defendant,  from  the 
time  of  his  removal,  was  subject  to  suit  in  the  courts  of  that  State,  wherein 
he  had  established  a  new  domicil. 

A  change  of  residence,  openly  and  pubhcly  made  from  one  part  or  State 
of  our  common  country  to  that  of  another,  cannot  be  considered  an  act 
on  the  part  of  a  debtor  which  suspends  prescription,  and  creates  a  proper 
case  for  the  application  of  the  maxim,  contra  non  valentem  agere  non  currit 
prescripfio;  and  the  fact  of  his  pecuniary  embarrassments  at  the  time  of 
such  removal,  does  not  per  Be  vary  the  case. 

In  the  case  of  Reynolds  y,  Batson,  11  An.  730,  the  three  different  classes 
of  cases  in  which  a  sus{>ension  of  prescription  takes  place,  were  stated  and 
considered  by  the  Court,  but  the  present  case  does  not  come  within  any 
one  of  the  classes  mentioned,  upon  the  evidence  adduced  by  the  parties. 

The  judgment  of  the  lower  court  on  the  exception  to  the  intervention 
of  the  Louisiana  State  Bank  cannot  be  disturbed,  for  the  reason  the  Bank 
has  not  appealed;  and  as  Mrs.  Klein,  "who  has  appealed,  merely  joined  the 
defendant  in  the  defence  of  the  action,  a  judgment  in  his  favor  disposes 
of  her  intervention,  and  she  is  left  to  pursue  her  remedy  against  the 
property  of  the  defendant,  seized  under  the  execution  issued  on  her  judg- 
ment. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  lower  court  dismissing  the  intervention  filed  in  this  case  by  Mrs. 
Klein  be  reversed;  and  it  is  further  ordered,  adjudged  and  decreed,  that 
the  judgment  of  the  lower  court  in  favor  of  the  plaintiff  on  the  merits  of 
the  case,  be  avoided  and  reversed;  and  it  is  now  ordered,  adjudged  and 
decreed,  that  there  be  judgment  in  favor  of  the  defendant,  with  costs  in 
both  courts. 

YooBHiES,  J.,  absent. 


Mrs.  a.  B.  Gordon,  Executrix,  v.  L.  Millaudon. 

A  party  caonof  be  ooDtroUed  in  the  order  in  which  he  chooios  to  oflTer  his  proofs. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howell,  J, 
J.  McConnell  <C  0.  P.  McPkeeters,  for  plaintiff.     H.  Griffon,  for  de'- 
f endant  and  appellant 

DuFFEii,  J.     The  plaintiff,  as  testamentary  executrix  of  the  estate  of 
her  husband,  Alexander  Gordon,  sues  the  defendant,  for  32237  93,  baJ- 

ance  of  account  due  the  Mexican  Gulf  Bail  Boad  Company,  whose  rights, 
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(ioRiK) .        fnuicliises,  credits  and  real  estate,  were,  it  is  alleged,  acquired,  by  piir- 
x:iLLAirH)ji.      chase,  for  account  of  the  succession  of  Alexander  Gordon,  after  his  death. 

The  defendant  pleaded  the  general  issue,  the  prescription  of  one,  two 
and  three  years,  and  reconvened  in  a  sum  of  ^840  91  remaining  due,  af- 
ter having  satisfied,  by  compensation,  what  he  considered  to  be  the 
claims  of  the  plaintiff. 

The  District  Judge  rendered  judgment  in  favor  of  the  plaintiff  for 
^2012  98,  interest  and  costs.     The  defendant  appealed. 

Our  attention  is  first  called  to  a  bill  of  exception,  to  the  ruling  of  the 
Judge,  excluding  the  testimony  of  M.  Musson,  on  various  grounds. 

This  bill  of  exception  was  well  taken. 

This  suit  involves  a  settlement  of  mutual  accounts,  and  it  was  proper 
for  both  parties  to  reduce  their  relative  indebtedness.  The  liability  of 
the  defendant  is  charged  to  the  Mexican  Gulf  Rail  Road,  and  he,  conse- 
quently, has  the  nght  to  oppose  his  account,  against  the  same,  in  com- 
pensation. This  the  plaintiff  herself  undertook  to  do,  for  she  allowed  to 
the  defendant,  credits,  to  the  extent  of  ;i$2060  00.  The  defendant  cannot 
be  denied  further  and  additional  credits,  simply  because  the  succession 
of  Alexander  Gordon  is  open  in  a  different  court;  for  the  succession,  un- 
der the  pleadings,  is  only  a  creditor  for  any  balance  due. 

The  objection  will  however  prevail  for  the  amount  claimed  in  recon- 
vention. 

Again,  tlie  defendant  had  the  right  to  show  that  the  notes  of  $500  00 
and  ^20  00  described  in  his  account,  had  been  taken  up  by  moneys  ad- 
vanced by  him  for  that  purpose,  and  to  produce,  or  account  for  the  notes, 
should  the  facts  disclosed  require  it.  A  party  cannot  be  controlled  in  the 
order  in  which  he  chooses  to  offer  his  proofs.  The  ruling  out  of  this  evi- 
dence, necessitates  a  new  tiial,  and  dispenses  us  with  passing  on  the  other 
points  involved  in  the  case  and  which  may  be  varied  in  consequence  of 
the  new  trial  to  be  hod. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Conrt  be 
avoided  and  reversed,  and  that  this  cause  be  remanded  for  a  new  trial, 
and  further  proceedings  according  to  law,  and  the  views  herein  ex- 
pressed, th3  plaintiff  paying  the  costs  of  the  appeal. 

YooBHiEs,  J.,  absent. 


16      348  John  Marks  &  C»\  v.  J.  H.  Reinberg  — Julius  Freyhan,  Garnishee. 

122         044 

A  K  iniMicc  having  aiisw>*rcil  cat'^nriciilly  all  llic  (iiio>tiau?<  pn)|x>uDded  to  him,  tbe  penalty  iinp(u«<l 
by  the  articles  268  arnl  349  of  the  Code  of  Practice  cannot  bo  applied  to  bim. 

ir  il)o  plaintiflTs  bavc,  acHMirdiog  t4)  articles  2Gi  and  854,  succossfuliy  contradicted  and  foleitfed  the  an 
bwcrs  of  the  garnishee  ;  the  flrnt  of  the  two  articles  then  opposes  its  authority  and  flxee  the  liabdily 
of  the  garnishee  to  Uio  amount  prov<>d  againnt  him,  and  by  no  means  to  tlte  amount  claimed,  sbouM 
it  exceed  the  one  proved. 

Where  the  evidenct*  does  not  show  an  Indebtedne&s  to  any  specific  amount,  but  merely  negatiree  or 
nulliilos  the  answers  of  the  garnLshee,  ho  will  not  be  bound. 

APPEAL  from  the  District  Court  gf  West  Feliciana,  Haralson,  J. 
Collins  d&  Leake,  for  plaintiffs  and  appellants.     Henry  Batliffe^  for 
garnishee. 

Duffel,  J.     This  suit  is  a  proceeding  in  garnishment  under  a  writ  of 
fieri  faei/18  against  Julius  Freyhan  as  garnishee. 
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In  answer  to  the  interrogatories  on  facts  and  articles,  the  gai-nishec     marks  &  co. 
denied  categorically  that  he  was  indebted,  or  had  in  his  hands  any  effects       Rfinbkku. 
belonging  to  the  defendant  in  execution,  Julius  B.  Beinberg. 

Thereupon,  on  motion  of  the  plaintiff,  the  garnishee  was  notified  that 
on  a  certain  day,  his  answers  would  be  sought  to  be  contradicted.  On 
the  trial,  William  W.  Leake,  one  of  the  attorneys  of  the  plaintiffs,  testi- 
fied as  foUow^s:  ''When  Mr.  Freyhan  was  answering  the  interrogatories 
propounded  to  him  in  this  case,  witness  asked  him  if  Mr.  Beinberg  was 
not  in  his  employ  as  clerk,  and  if  he  did  not  owe  him  anything  for  his 
services.  He  answered  that  Mr.  Beinberg  was  in  his  employ  as  clerk. 
That  he  had  never  made  any  bargain  with  him  as  to  what  he  was  to  pay 
him.  That  Mr.  Beinberg  had  taken  goods  out  of  the  store,  and  they 
might  come  to  as  much  as  he  owed  him.  Witness  stated  to  Mr.  Freyhan 
that  it  was  his  duty  to  inform  himself  of  the  fact  whether  or  not  he  was 
indebted  to  Mr.  Beinberg;  that  he  was  answering  interrogatories  under 
oath,  and  it  was  as  much  perjury  if  he  owed  him  one  dollar,  or  one  dime, 
as  if  he  owed  him  one  thousand  dollars.  Freyhan  replied:  what  I  owe 
him  is  so  small,  that  it  is  no  matter.  Witness  replied:  very  good."  The 
above  testimony  is,  in  the  main,  corroborated  by  other  witnesses  who 
were  present  at  the  occurrence.  The  attorney  of  the  garnishee,  Cyrus 
H 'nry  Batliff,  says  however  on  his  cross-examination :  **  Thinks  he  did 
hear  Freyhan  say  that  if  he  owed  him  anything,  that  it  was  not  much, 
and  that  it  made  no  matter,  or  words  to  that  effect;  and  that  what  he 
took  out  of  the  store  would  balance  it,  or  words  to  that  effect. " 

The  plaintiffs  contend:  **  Having  successfully  contradicted  the  answers 
of  the  garnishee,  it  is  not  incumbent  on  us  to  show  in  what  amount  he  is 
indebted  to  the  defendant.  The  law  very  justly  makes  him  responsible 
for  the  entire  debt. " 

Is  this  broad  proposition  a  correct  exposition  of  the  law  of  the  case? 

The  garnishee  having,  as  we  have  already  stated,  answered  categorically 
all  the  questions  propounded  to  him,  the  penalty  imposed  by  the  articles 
263  and  349  of  the  Code  of  Practice  cannot  be  applied  to  him. 

If  it  be  conceded  that  the  plaintiffs  have,  as  authorized  by  the  same 
Code,  Arts.  264  and  354,  successfully  contradicted  and  falsified  the  an- 
swers of  the  garnishee;  the  first  of  the  two  articles  then  opposes  its  au- 
thority, and  fixes  the  liability  of  the  garnishee  to  the  amount  proved 
against  him,  and  by  no  means  to  the  amount  claimed,  should  it  exceed 
the  one  proved. 

Now,  in  the  case  at  bar,  the  evidence  does  not  show  an  indebtedness 
to  any  specific  amount,  but,  at  best,  merely  negatives,  or  nullifies,  the 
answers  of  the  garnishee,  thus  leaving  the  plaintiffs'  demand  unsupported 
by  any  evidence. 

The  penalty  incurred  by  the  garnishee,  if  any,  is  of  a  criminal  nature. 

The  judgment  of  the  District  Court  was  in  favor  of  the  garnishee. 

Judgment  affirmed. 

VooBBXES,  J.,  absent. 
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James  Desban  v.  Emma  PiCKEir. — M.  Stiewell,  Inter veuor. 

The  l&stsor  had  a  right  oriiltMlg<>  on  the  movable  cfll'cts  of  tho  lesi<(H.',  wliich  arc  found  upon  tbe  iiroiirr- 
ty  leaded,  and  tuay  even  seize  Uiem  within  fifteen  days  after  thoy  are  taken  away,  if  Ikejf  amtimme to 
be  the  property  nf  the  lessee j  and  can  be  identifled,  for  the  payment  of  bbs  renu 

.On  a  re-hcariug — Whenever  the  provisions  in  the  Code  of  Practice  are  contrary  or  repugnant  to  thcH> 
of  the  Civil  CckIo,  tbe  latter  shall  be  considered  as  reIM^alcd,  and  the  former  recognized  as  tbe  law  tf 
the  csuiC.  6  N.  S.  03.  But  when  laws  in  pari  materia  are  to  l)c  interpreted,  that  construction  b  to  b« 
preferred  which  will  give  clfect  to  all  their  provi.-<ions,  for  the  reason  that  the  law  duesi  044  fdvor 
repeals  by  implication.  5.  An.  12*2. 

Article  288  of  tbe  Code  of  rnutico  may  be  incoriwrated  into  article  2670  of  tho  Gvil  CVxle,  and  !»*>  c»r.- 
Histent  and  harmonious  with  its  provinioni'. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Biivigneand,  J- 
Wliitialcei*' iSc  Fellows,  for  plaintiff  and  appellant.     Collens  «£■  Wool- 
■ 

I'tdge,  for  intervenor. 

Land,  J.  The  plaintiff,  the  lessor  of  the  defendant,  provi^onallj 
seized  certain  household  furniture,  after  its  removal  from  the  leased 
premises,  and  after  its  sale  to  the  intervenor,  for  the  payment  of  rent 
due  him. 

Judgment  was  rendered  in  favor  of  the  intervenor,  and  the  plaintiff  has 
ax)pealed. 

The  evidence  shows  that  the  plaintiff  was  aware,  that  the  furniture  was 
being  removed  and  delivered  to  the  intervenor,  and  although  present, 
neither  asserted  any  privilege  on  the  furniture,  nor  made  any  objection 
to  its  removal  and  delivery. 

The  lessor  has  a  right  of  pledge  on  the  movable  effects  of  the  lessee, 
which  are  found  upon  the  property  lease^*  and  may  even  seize  them 
within  fifteen  days  after  they  are  taken  away,  if  they  continue  to  be  the 
property  of  the  lessee,  and  can  be  identified,  for  the  payment  of  his  rent 
C.  C.  2675,  2679.  But  in  this  case,  the  furniture  had  ceased  to  be  the 
property  of  the  defendant  before  the  seizure  was  made;  and  the  sale  and 
delivery  of  it  to  the  intervenor  extinguished  the  lessor^s  right  of  privi- 
lege. The  right  of  seizure,  after  the  removal,  is  made  to  depend  on  the 
continued  ownership  of  the  lessee. 

The  evidence  is  insufficient  to  establish  any  fraud  on  the  part  of  the 
intervenor,  in  the  purchase  of  the  furniture.  The  plaintiff  had  an  oppor- 
tunity of  preserving  his  rights,  but  by  his  silence  and  non-action  lost 
them. 

There  is  no  error  in  the  judgment  of  the  lower  court;  the  plaintiff  was 
not  entitled  to  a  personal  judgment  against  the  defendant,  because  there 
was  neither  a  personal  citation  served  on  her,  nor  answer  filed  by  her. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be 
affirmed,  with  costs. 


Same  Case — On  a  Re-hearing. 

Land,  J.  In  this  case,  on  the  authority  of  Art.  2679  of  the  Civil  Code, 
w^e  held,  that  the  lessor's  right  of  privilege  for  the  payment  of  rent  on 
the  movable  effects  of  the  lessee,  was  extinguished  by  the  removal  and 
sale  of  the  effects  for  a  valuable  consideration,  although  fifteen  days  be- 
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tween  the  removal  by  the  lessee  and  the  seizure  by  the  lessor  had  not       Bbban 
expired.  Picxirt. 

This  article  of  the  Civil  Code  reads  as  follows:  **  In  the  exercise  of  this 
right,  the  lessor  may  seize  the  objects  which  are  subject  to  it,  before  the 
lessee  takes  them  away,  or  within  fifteen  days  after  they  are  taken  away, 
if  they  continue  to  be  the  property  of  the  lessee,  and  can  be  identiiied. " 

The  plaintiff's  counsel,  in  his  application  for  a  re-hearing,  has  called 
our  attention  to  article  288  of  the  Code  of  Practice,  and  insists  that  it 
conflicts  with  article  2679  of  the  Civil  Code,  and  that  the  latt-er  article  is 
repealed  by  it. 

Art.  288  of  the  Code  of  Practice  is  as  follows: 

**The  lessor  may  seize,  even  in  the  hands  of  a  third  person,  such  fumi- 
tare  as  was  in  the  house  leased,  if  the  same  has  been  removed  by  the 
lessee,  provided  he  declare  on  oath  tliat  the  same  has  been  removed, 
without  his  consent,  within  fifteen  days  previous  to  his  suit  being  brought.  '* 

These  articles  of  the  Codes  are  in  pari  matei^ia,  or  upon  the  same  sub- 
ject matter,  and  must  be  construed  vdih  reference  to  each  other.  If  they 
are  wholly  repugnant  to  and  inconsistent  'W'ith  each  other,  article  288  of 
the  Code  of  Practice  must  be  recognized  as  the  law  of  the  case,  for  by  the 
statute  adopting  the  Code  of  Practice,  it  is  provided,  that  whenever  its 
provisions  are  contrary  or  repugnant  to  those  of  the  Civil  Code,  the  latter 
shall  be  considered  as  repealed.  Flowers  v.  Griffith^  6  N.  S.  93.  But  when 
laws  in  pari  maJeria  are  to  be  interpreted,  that  construction  is  to  be  pre- 
ferred which  will  give  effect  to  all  their  provisions,  for  the  reason  that 
the  law  does  not  favor  repeals  by  implication.  Succession  of  Hebert,  5  An- 
nual, 122. 

The  only  question  therefore  for  our  determination  is,  whether  the  pro- 
visions contained  in  these  articles  of  the  Codes  are  inconsistent  and 
irreconcilable  with  each  other.  There  is  no  necessary  inconsistency  or 
repugnancy  between  them;  for  the  provisions  of  article  288  of  the  Code 
of  Practice  may  be  incorporated  into  article  2679  of  the  Civil  Code,  and 
he  consistent  and  harmonious  with  the  provisions  of  the  latter  article. 
And  if  incorporated,  would  read  as  follows: 

**  In  the  exercise  of  this  right,  the  lessor  may  seize  the  objects  which 
are  subject  to  it,  before  the  lessee  takes  them  away,  or  within  fifteen  days 
after  they  are  taken  away,  if  they  continue  to  be  the  property  of  the 
lessee,  and  can  be  identified."  ** The  lessor  may  seize,  even  in  the  hands 
of  a  third  person,  such  furniture  as  was  in  the  house  leased,  if  the  same 
haa  been  removed  by  the  lessee,  provided  he  declare  on  oath  that  the 
same  has  been  removed,  without  his  consent,  within  fifteen  days  previous 
to  his  suit  being  brought." 

And  if  thus  incorporated,  the  general  term  ^Hhird person^^  would  apply 
to  depositaries,  bailees,  pledgees,  and  all  other  i^ersons  except  purchasers 
of-  the  effects  removed  by  the  lessee,  and  force  and  effect  would  be  given 
to  all  the  provisions  of  both  articles — which  could  not  be  done  if  they 
were  repu^ant  to  and  inconsistent  with  each  other;  for  repugnant  laws 
cannot  co-exist  and  be  executed  without  a  disregard  of  both  reason  and 
justice. 

The  above  construction  of  these  articles  is  in  harmony  with  the  policy 
and  doctrine  of  our  laws  in  relation  to  the  sale  or  transfer  of  personal 
effects,  and  the  release  and  extinguishment  of  privileges  on  the  same; 
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Pb  ban        and  is  in  pursuance  of  a  well  settled  rule  of  interpretation,  which  is, 
rif  KCTT.        **  when  laws  in  pari  materia  are  to  be  interpreted,  that  construction  is  to 
be  preferred  which  will  give  effect  to  all  their  provisions. " 

It  is,  therefore,   ordered,  adjudged  and  decreed,  that  our  judgment 
heretofore  pronounced  in  this  case,  remain  undisturbed. 
VooRHXEs,  J.,  absent. 
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Succession  of  John  A.  Bbokhah. — John  A.  Halsey,  Opponent. 

Whenover  it  is  necessary  to  enforce  a  judgment  by  a  separate  and  distinct  action  from  tbe  one  in  wfai^b 
Judgment  was  rendered,  tbe  right  to  such  action,  it  being  a  penwnal  action,  i^  prescribed,  under  arti- 
cle 3608  of  the  Code,  by  ten  year.?.    14  An.  301. 

The  necessity  of  instituting  a  seiiarate  action  to  enforce  a  Judgment  fiS.UX»  in  two  case;) : — the  firr:t,  when 
the  Judgment  is  a  foreign  Judgment ;  the  second,  when  it  i.s  a  dora&stic  Judgment,  but  tbe  judfmi*iit 
debtor  has  died  and  bis  estate  is  imdcr  administration. 

The  prescription  of  a  foreign  Judgment  cororoenocs  running  from  the  date  of  tlie  judgment.  12  .\n.  728. 
In  the  case  of  a  domestic  judgment,  it  commences  running  from  the  death  of  tlie  debtor. 

Judgments  are  rot  barred,  under  the  t/atutf  of  AprO  3WA,  1853,  before  the  lai^e  of  ten  years  from  iH 
promulgation.    16  An.  651. 

APPEAL  from  the  District  Court  of  East  Fehciana,  MeVeuj  J. 
Muse  <j&  Hunter,  for  appellant,  Halsey.     McVea  <C  HnnUrr,  contra. 

Buchanan,  J.  Opponent  Halsey  obtained  a  judgment  against  the  in- 
testate Beckham  on  the  8th  day  of  April,  1839. 

The  record  does  not  show  when  Beckham  died,  nor  how  long  his  estate 
has  been  under  administration. 

The  administrator  having  omitted  to  put  Halsey  on  his  account  (filed 
March  30th,  1860)  as  a  creditor  for  the  amount  of  his  judgment  aforesaid, 
the  latter  opposed  the  homologation  of  the  account,  and  is  appellant  from 
a  judgment  rejecting  his  opposition. 

The  case  has  been  argued  in  this  Court  entirely  upon  the  plea  of  pre- 
scription of  ton,  twenty  and  thirty  years,  pleaded  by  the  administrator  in 
bar  of  opponent's  claim. 

The  counsel  of  administrator  contends: 

1.  That  the  prescription  of  ten  years  for  personal  actions,  under  article 
3508  of  the  Civil  Code,  applies  to  a  claim  by  judgment 

2.  That  opponent's  claim,  if  not  barred  by  the  ten  years'  prescription 
under  the  legislation  anterior  to  the  Act  of  3()th  April,  1853  (SeHsion  Acts, 
p.  250)  is  at  all  events  barred  by  the  joint  action  of  that  statute  and  of  the 
long  prescription  of  thirty  years,  which  he  argues  has  been  fixed  by  seve- 
ral decisions  of  this  Court  as  a  Hmitation  of  domestic  judgments. 

I.  In  the  case  of  Kemp  v.  CorneliuSt  14  An.  301,  we  held  that,  wherever 
it  was  necessary  to  enforce  a  judgment  by  a  separate  and  distinct  action 
from  the  one  in  which  judgment  was  rendered,  the  right  to  such  action,  it 
being  a  personal  action,  was  prescriptible  in  ten  years,  under  article  35(>8 
of  the  Code. 

Now,  the  necessity  of  instituting  a  separate  action  to  enforce  a  judgment, 
exists  in  two  cases; — the  first,  when  the  judgment  is  a  foreign  judgment; 
the  second,  when  it  is  a  domestic  judgment,  but  the  judgment  debtor  has 
died,  and  his  estate  is  under  administration. 


NirW  OBLEANS,  JUNE,  1861.  863 

In  the  case  of  a  foreign  judgment,  the  prescription  commences  running      Sua»aio5 
from  the  date  of  the  judgment.     See  Dial  v.  Patterson^  12  An.  728.  Bickham. 

In  the  case  of  a  domestic  judgment,  it  commences  running  from  the 
death  of  the  debtor;  because  then  alone  does  the  right  ot  action,  the  ne- 
cessity of  a  separate  action  upon  the  judgment,  begin.  It  was  thus,  that 
the  plea  of  prescription  was  well  taken  in  the  case  of  Kemp  v.  CorneliuSy 
which  T^-as  an  action  upon  a  domestic  judgment;  for  the  record  in  that 
case  showed  (although  that  fact  is  not  mentioned  in  the  decision)  that 
Cady  Baby,  the  judgment  debtor,  had  died  more  than  ten  years  before 
the  institution  of  the  action  of  his  judgment  creditor  Kemp,  against  the 
representatives  of  his  estate,  and  of  that  of  his  widow  in  community. 

In  the  present  case,  as  already  observed,  the  record  does  not  disclose 
the  date  of  Beckham's  death ;  and,  as  it  is  the  duty  of  him  who  pleads 
prescription,  to  make  out  by  proof  the  facts  to  constitute  a  suificient  basis 
for  his  plea,  we  are  unable  to  say  that  the  aiiicle  B508  is  applicable  in  this 
instance. 

II.  In  the  case  of  the  Succession  of  'Rice^  15  An.  650,  which  was,  like  the 
present,  an  action  instituted  upon  a  domestic  judgment,  against  the  ad- 
ministrator of  the  judgment  debtor,  we  decided  (upon  a  re-hearing)  that 
the  portion  of  time  elapsed  since  the  Act  of  April  30th,  1853,  should  not 
be  eked  out  by  adding  the  time  that  had  intervened  between  the  date  of 
the  judgment  and  the  statute,  upon  the  rule  of  computation  recognized 
by  this  Court  in  Goddard  v.  Urqtihart,  6  La.  659.  We  said:  **  We  are 
satislied  the  Legislature  did  not  intend  any  judgment  should  be  barred, 
under  the  fttatutei  before  the  lapse  of  ten  years  from  its  promulgation." 
15  An.  651. 

It  is  to  be  remarked,  that  this  case  of  the  8ncces»ian  of  Rice,  in  15th 
Annual,  does  not  at  all  conflict  with  that  of  Kemp  v.  Cornelius  in  14th  An- 
nual, but  on  the  contrary,  confirms  it.  Our  further  examination,  elicited 
by  the  argument  at  bar,  satisfies  us  of  its  correctness. 

The  appellee  has  not  brought  himself  within  the  principle  of  Kemp  v. 
Cornelius,  and  the  plea  of  prescription  must  be  overruled. 

It  is  our  duty,  however,  to  notice  the  peculiai*  position  of  the  opponent. 
He  calls  himself,  in  his  opposition,  a  citizen  of  New  Jei*sey.  Since  the 
appeal  was  taken,  and  indeed  since  this  cause  was  submitted  to  us  for  de- 
cision, a  state  of  war  has  arisen  between  the  State  of  New  Jersey,  as  one 
of  the  United  States  of  America,  and  the  Confederate  States  of  America, 
of  which  Louisiana  is  a  component  part.  There  is,  of  course,  no  plea  in 
the  record,  that  the  appellant,  plaintiff  in  the  court  below,  is  an  alien  en- 
emy; for  he  had  only  become  so,  if  at  all,  after  the  issue  was  made  up  and 
the  cause  tried.  Had  such  a  plea  been  made,  it  is  possible  that  the  ap- 
pellant may  have  shown  that,  since  filing  his  opposition,  he  had  ceased  to 
be  a  citizen  of  New  Jersey. 

Under  the  peculiar  circumstances  of  the  case,  we  wiU  afford  the  appel- 
lant an  opportunity  of  showing  this  fact,  without  remanding  the  cause  for 
a  new  trial  generally. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  upon  the  opposition  of  John  A.  Halsey  to  the  account  of  ad- 
ministration filed  by  Drury  L.  Smith  in  the  estate  of  John  A.  Beckham, 
deceased,  be  reversed;  that  the  said  John  A.  Halsey  be  classed  as  an  ordi- 
nary creditor  of  said  estate  for  the  sum  of  ninety-three  dollars  and  fifty 
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surcK!?ioK  cents,  with  ten  per  cent,  interest  from  Ist  January,  1^38,  until  paid,  and 
bbckham.  also  for  twenty  dollars  costs;  the  money  to  remain  in  the  hands  of  the  ad- 
ministrator and  appellee  until  the  war  now  pending  between  the  Confede- 
rate States  of  America  and  the  United  States  of  America  is  over,  or  until 
the  said  John  A.  Halsey,  opponent  and  appellant,  produce  to  the  District 
Judge  satisfactoiy  proof  that  he  is  not  an  alien  enemy.  And  lastly,  it  is 
decreed,  that  the  costs  of  the  opposition  and  of  this  appeal,  be  l>ome  by 
the  estate  of  Beckham. 
YooBHiEs,  J.,  absent. 


nifl  Tfti  Louis  Mestier  u  New  Orleans,  Opelousas  &  Great  Western  Rail- 

jjjg  |J{  road  Company  et  al. 


The  <articlo8  of  the  Codo  3601  and  8502  fix  tbe  proscription  resultinK  from  offences  and  qiiasl-offenoes  at 
one  year  flrom  the  time  when  the  damage  is  sastained.  The  plaintifTcan  only  be  entitled  to  the  dam- 
ages actually  proven. 

A  Jadgment  in  a  case  to  which  Iho  defendants  were  not  parttos  or  priviee,  is  ret  inter  dlint  ada^  and  dgC 
admissible  in  evidence.    C.  C.  2266. 

The  introduction  of  another  suit  in  evidence  docs  not,  in  general,  make  the  testimony  on  which  tbe  judg- 
ment was  rendered,  evidence  in  the  new  suit. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
Pierre  8ouU,  for  plaintiff.     M.  M.  Cohens  for  defendant  and  appel- 
lant. 

Mekrigk,  C.  J.  This  is  an  action  to  recover  damages.  The  case  was 
tried  by  a  jury,  and  they  rendered  a  verdict  for  310,000  against  the  de- 
fendant Lanfear;  and  he  appeals. 

The  facts  necessary  to  be  stated  are  these:  The  defendant  Lanfear,  who 
is  a  director  in  the  above-named  company,  is  the  owner  of  a  tract  of  land 
Ipng  upon  both  sides  of  the  above-named  railroad,  at  a  place  called  les 
Coteaux  de  France,  in  the  Parish  of  St.  Charles.  Having  a  dispute  with 
certain  persons  also  claiming  lands  upon  the  railroad,  he  injoined  the  rail- 
road company  in  1854  from  receiving  or  transjwriing  the  wood,  timber  and 
lumber  cut  or  found  upon  the  ridge  known  as  le^  Coteaux  de  France. 

In  1857  the  plaintiff  acquired  certain  lands  lying  outside  of  the  lands  in 
controversy,  between  Lanfear  and  others  on  les  Coteaux  de  France,  but 
sufficiently  near  to  make  it  profitable  to  deliver  himber  for  transportation 
and  sale  upon  the  line  of  the  road;  and  he  entered  into  a'contract  to  de- 
liver the  railroad  company  ten  thousand  cross- ties  at  sixty-five  cents  each. 
He  employed  a  large  number  of  laborers  to  get  out  cross-ties,  staves, 
heads,  pickets  and  wood.  His  most  convenient  way  to  reach  the  railroad 
was  to  transport  hi's  wood,  &c. ,  in  flats  uj)on  a  bayou  called  Bayou  Croco- 
dile, which  either  runs  through,  or  is  a  boundary  of  the  defendant  Lan- 
fear's  land. 

The  plaintiff,  after  progressing  with  his  work  for  some  months,  found 
himself  obstructed  in  delivering  his  wood  and  cross-ties  to  the  railroad 
company,  and  sending  his  staves  and  pickets  to  market,  by  the  refusal  of 
the  company  to  receive  the  lumber;  (as  alleged  by  the  company,  on  ac- 
count of  the  injunction.) 
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The  pLuntiff  thereupon  applied  to  the  defendant's  counsel  in  the  in-       mk^tiik 
junction  suit  for  permission  to  deliver  his  lumber  and  to  transport  it  to  t>i'i:Loi>Aa  R.  j*. 
miu'ket.     This  consent  was  given,  without  opposition  from  Lanfear,  on 
the  14th  of  January,  1858,  in  these  words : 

'*  I  have  no  objection  that  the  New  Orleans,  Opelousas  &  Great  Western 
Railroad  Company  should  transport,  until  further  notice,  staves,  pickets, 
clapboards  and  cord-wood  from  the  land  of  Louis  Mestier  on  the  ridge, 
notwithstanding  the  injunction  in  the  case  of  Lanfear  and  Louis  Hanson 
r.  The  Company  and  others.     New  Orleans,  Jan.  14,  1858."    Signed,  &c. 

The  plaintiff  placed  a  quantity  of  cord-wood  upon  the  line  of  the  road 
and  sent  off  some  lumber. 

On  the  12th  day  of  February,  1858,  the  defendant  Lanfear  sent  to  the 
President  of  the  Kailroad  Company  the  following  letter: 

**  New  Orleans,  12  Feb.  1858. 
**  Dear  /Sir:  I  beg  hereby  to  notify  you  that  I  revoke  and  annul  the  sus- 
pension in  favor  of  Louis  Mestier  and  J.  E.  Boutte,  granted  by  my  attor- 
ney, Mr.  Heiu-y  St.  Paul,  of  the  injunction  issued  by  the  Third  Judicial 
District  Court,  Parish  of  St.  Charles,  against  the  removal  of  timber  from 
my  land  extending  along  the  line  of  the  New  Orleans,  Opelousas  &  Great 
Western  Bailroad  Compani/,  in  township  fourteen,  south,  range  twenty, 
east,  in  the  Southeastern  Land  District  of  Louisiana,  west  of  the  Missis- 
sippi river.     I  remain  always,  dear  sir,  yours  respectfully, 

(Signed)  Amb're  Lanfear. 

'  •  Wm.  G.  Hewes,  Esq. ,  President  New  Orleans,  Opelousas  &  Greb.t  Wes- 
tern Railroad  Company." 

A  similar  note  was  sent  to  the  x^laintiff  and  J.  E.  Boutte,  with  this  add- 
ed: **  I  require  you  to  discontinue  hauling  over  or  depositing  on  my  said 
land,  lumber  or  any  other  article,  under  the  penalty  of  the  law  against 
trespassers." 

The  plaintiff  then  applied  to  Lanfear  in  person  to  relieve  him  from  the 
effects  of  the  injunction,  and  offered  to  give  security,  but  he  was  repulsed 
with  rudeness. 

In  the  spring  of  1858  the  well  known  Bell  crevasse  took  place,  and  in 
May  the  Labranohe  crevasse  followed  and  inundated  the  railroad  and 
.swept  off  and  destroyed  the  lumber  and  wood  of  the  plaintiff. 

This  suit  to  recover  the  damages  thus  occasioned,  was  not  instituted 
until  the  fifth  day  of  March,  1859,  more  than  one  year  after  the  date  of 
tlie  letter  of  Lanfear  to  the  i^laintiff  and  the  President  of  the  Railroad 
Company. 

The  defendant  has  interj^osed  the  plea  of  prescription,  and  the  record 
contains  bills  of  excojDtion. 

It  is  contended  on  behalf  of  the  defendant,  that  inasmuch  as  the  last 
act  done  by  Lanfear,  viz. ,  delivering  the  two  letters  above  referred  to,  oc- 
curred more  than  one  year  previous  to  the  institution  of  the  suit,  the  de- 
mand is  barred  by  prescription,  for  it  is  assumed  it  is  the  wrongful  act, 
and  not  the  consequential  damages  resulting  from  it,  that  give  rise  to  the 
action.  Several  authorities  are  cited  in  support  of  this  position,  and 
among  others,  the  case  of  Wartelle  v.  King,  10  An.  655.  These  authori- 
ties do  not  appear  to  be  in  point.  In  WarieUe\,  King^  the  injui^'  was  occa- 
sioned by  the  act  of  the  party  complaining,  whose  agent  removed  his  own 
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Mfnnm        fencoB  in  conBequence  of  a  letter  threatening  a  civil  action  and  a  crimina 
OpBLouMAa  K.  B.  prosecution,  and  that  he  would  cause  the  fences  to  be  removed. 

This  Court  concluded  by  saying:  **  Under  these  circumstances,  the  act 
of  destroying  the  fences  is  not  to  be  viewed  as  the  act  of  defendants,  and 
the  prescription  mentioned  above  commenced  running  from  the  13th  day 
of  April,  1852,"  (the  date  of  the  letter.) 

The  articles  of  the  Code  3501  and  3502  fix  the  prescription  resulting 
from  offences  and  quasi-offences  at  one  year  from  the  time  when  the  dam- 
age is  sustained.  The  law  seems  to  be  clear;  and  where  there  is  a  contin- 
uation of  a  wrongful  act,  there  is  no  reason  why  prescription  should  not 
be  considered  as  commencing  to  run  from  the  date  of  the  sustaining  of 
the  damage. 

Take  an  example:  my  neighbor  wilfully  undermines  the  party  wall  be- 
tween us  without  my  knowledge,  and  a  year  afterwards  it  falls.  Shall  he 
escape  by  proving  that  he  did,  the  act  which  occasioned  the  damage  more 
than  a  year  previously? 

A  man  secretly  saws  nearly  asunder  the  beams  of  a  bridge:  a  year  and 
a  day  afterwards,  a  ti-aveler  is  maimed  by  the  falling  of  the  bridge  from 
that  cause.  Shall  the  wrong-doer  escape  by  pleading  the  prescription  of 
one  year;  and  does  the  stranger  lose  his  action  the  moment  it  has  oc- 
curred? 

It  seems  to  the  Court  to  be  quite  clear  that  the  article  C.  C.  8502  should 
be  construed  (in  such  cases)  as  it  reads,  and  the  prescription  should  be 
held  to  commence  running  from  the  time  the  damage  was  sustained.  The 
plea  of  prescription  is  therefore  no  bar  to  such  damages  as  are  proven  to 
have  happened  after  the  5th  day  of  March,  1858. 

The  first  bill  of  exception  to  which  our  attention  is  called  by  defendant's 
counsel  is  to  the  reception  in  evidence  of  the  record  of  the  case  of  Jjan- 
fear  v.  Hunley,  for  the  purpose  of  showing  that  the  District  Court  had 
therein  rendered  judgment  against  Lanfear,  and  that  the  same  was  on  ap- 
peal to  the  Supreme  Court.  The  objection  to  the  record  was  that  it  was 
res  intej'  alios  acta. 

The  decision  in  the  case  of  Lanfear  v.  Hunley  was  advei-se  to  Lanfear's 
title.  In  testing  the  admissibility  of  the  evidence,  we  must  confine  our- 
selves to  the  bill  of  exceptions,  and  we  cannot  look  into  the  record  to  see 
if  it  does  not  contain  admissions  in  the  pleadings  or  documents  annexed 
which  would  have  been  admissible  on  other  grounds.  The  question  is, 
was  the  record  admissible  for  the  purpose  offered,  to  wit,  to  show  a  judg- 
ment against  Lanfear?  The  authorities  are  quite  clear  that  the  testimony 
was  inadmissible,  because  Mestier  was  neither  a  party  nor  a  privy  to  that 
suit.    C.  C.  2265. 

The  reason  w^hich  excluded  the  record  in  the  case  of  Lanfear  v.  Hunley 
operated  with  equal  force  against  the  right  claimed  by  plaintiff's  counsel 
in  his  closing  argument  to  read  to  the  jury  a  portion  of  the  evidence  in 
that  case;  and  defendant's  bill  is  well  taken  on  the  ground  stated  in  the 
same,  viz.,  that  the  introduction  of  another  suit  in  evidence  does  not,  in 
general,  make  the  testimony  on  which  the  judgment  was  rendered,  evi- 
dence in  the  new  suit.     3  An.  174;  5  An.  6;  13  L.  R.  270. 

As  it  is  impossible  to  know  what  infiuence  the  record  of  Lanfear  v.  Hun- 
ley may  have  had  on  the  verdict  of  the  jury,  which  seems  to  be  high,  we 
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deem  it  our  duty  to  remand  the  case  for  a  new  trial.     The  plaintiff  can       mbtikk 
only  be  entitled  to  the  damages  actually  proven.  Qphousab  r.  r 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  Court,  that  the 
judgment  of  the  lower  court  be  avoided  and  reversed,  and  that  the  case 
be  remanded  to  the  lower  court  for  a  new  trial,  with  instructions  to  be 
governed  by  the  views  herein  expressed;  and  that  the  plaintiff  pay  the 
coBts  of  the  appeal. 

VooBHiES,  J.,  absent. 


►■^  J^^-^*«^^  m  X.* 


V 


The  City  of  New  Orleans  v.  Charlfs  Odibr  &  Co.  et  als. 

Where  the  record  shows  that  there  wan  no  answer  or  judgment  by  default  against  one  of  the  sureties, 
and  M  otherwise  defective,  the  ca»e  wilt  l)e  remanded  for  further  proceedings. 


PPEAIj  from  the  Third  District  Court  of  N.  Orleans,  JDuvignea/ud,  J. 
/.  rJ.  Michel^  for  plaintiff  and  appellant.     Benjamin,  Bradford  & 

tne^,  for  defendants. 
"^BKiCK,  C.  J.     This  suit  is  against  Charles  Odier  &  Co.  and  their 

.eties  on  account  of  an  alleged  breach  of  covenants  of  their  lease  of 
certain  wharves  of  this  city. 

On  looking  into  the  record,  the  case  does  not  appear  to  have  been  put 
at  issue,  as  we  perceive,  either  by  answer  or  judgment  by  default  as  to 
one  of  the  sureties.  Neither  has  the  ordinance  of  the  city,  made  a  part  of 
the  contract,  and  referred  to  by  counsel  on  both  sides,  been  copied  into 
the  record. 

Under  the  circumstances,  we  think  that  justice  requires  that  the  case 
should  be  remanded. 

It  is  therefore  ordered,  adjudged  and  decreed  by  the  Court,  that  the 
judgment  of  the  lower  Court  be  avoided  and  reversed,  and  that  this  case 
be  remanded  for  further  proceedings  and  a  new  trial,  and  that  the  de- 
fendants pay  the  costs  of  the  appeal. 

VooBHiES,  J.,  absent. 


Succession  of  Sargent  Pratt. 

The  surety  Is  eatliled  to  the  benefit  of  all  the  seenritics  In  the  hands  of  the  creditors,  and  if  any  of  them 
is  lost  by  his  acts,  neglect,  or  want  of  due  diligence,  he  is,  to  that  extent,  discharged. 

A  surety  on  a  tutor's  bond  has  a  right  to  demand  the  cancellation  of  tho  bond,  when,  without  his  oon- 
sent,  any  of  bis  co-bureties  are  released  by  a  Judgment  homologating  the  proceedings  of  a  family 
meeting  which  consented  to  the  erasure  of  the  name-of  the  co-surety  from  the  bond. 

The  discharge  of  the  surety,  under  article  8030  of  the  Code,  only  takes  place  to  the  extent  to  which  the 
sets  of  the  creditor  have  pr<^adiced  the  recourse  of  the  surety  for  reimbursement  of  what  he  may  be 
Obliged  to  pay  under  his  contract  of  suretyship. 

APPEAIi  from  the  Second  District  Coui-t  of  New  Orleans,  Morgan,  J, 
Lea  <fe  Pratt,  for  x^laintiff  and  appellant.     Durant  &  Homor  and 
Paxton,  Ban/ord  et  als,,  for  defendants. 
DtrppKL,  J.     This  suit  commenced  by  a  rule  taken  by  John  Pasley, 
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gKxKR-iox  against  Ann  O'Brien  Pratt,  late  widow  of  Sargent  Pratt,  and  now  wife  of 
Pratt.  Richard  Ryan,  also  against  said  Ryan  and  the  legal  heirs  of  Sargent  Pratt, 
to  obtain  his  release  as  snrety  of  Ann  O'Brien  Pratt,  on  her  bond  as  usu- 
fructuary of  the  property  which  constituted  the  community  between  her 
and  Sargent  Pratt,  This  bond  was  given  in  compliance  with  a  decree  of 
this  court  rendered  in  the  same  succession  and  reported  in  12  An.  457. 

The  conditions  of  the  bond  are  substantially  those  required  by  the 
Code,  Art.  551,  with  the  addition  "that  the  usufructuary  will  well  and 
truly  return  in  Jchid  the  said  estate  to  the  heirs  of  the  deceased." 

The  District  Judge  dismissed  the  rule. 

The  only  questions  which  this  case  presents  are:  lo.  Is  the  surety  of 
an  usufructuary  dischaj'ged  by  the  fact  that  the  slaves  subject  to  the  usu- 
fruct were  sold,  on  a  rule  taken  by  the  usufructuary,  against  the  owners, 
the  surety  not  being  a  party  to  the  rule,  and  it  not  appearing  that  the 
sale  was  provoked  to  effect  a  partition  or  to  satisfy  the  charges  affect 'T-r 
the  property  subject  to  the  usufruct  ?  2o.  Can  .the  surety  sue  immedi  i.  - 
ly  for  his  discharge,  or  must  he  resei've  his  plea,  as  a  means  of  defence, 
when  sued  on  the  bond  ? 

On  the  first  point.  The  usufruct  in  this  case  was  of  two  kinds,  perfect 
and  imperfect.  C.  C.  526. 

The  obligation  of  the  usufructuary  was,  under  the  law,  C.  C.  527,  to 
restore  the  objects  comprised  under  the  perfect  usvfruH,  to  the  owners, 
at  the  expiration  of  the  usufruct. 

The  surety  is  presumed  tq  have  signed  the  bond  with  a  knowledge  of 
the  law  under  the  title  of  usufruct,  use  and  habitation. 

Had  the  slaves  in  question  been  sold  under  a  private  contract  between 
the  usufructuary  and  the  owners,  the  surety  would,  without  doubt,  have 
been  thereby  fully  discharged,  unless  he  had  been  a  party  to  the  contract, 
and  had  given  his  assent  to  the  change  in  the  condition  of  the  bond. 

If  this  affirmative  proposition  be  sound  law,  and  we  hardly  think  that 
it  will  be  contested,  it  then  logically  follows  that  a  sale  of  the  sLiTes, 
made  without  proof  of  its  necessity,  and,  apparently,  under  a  consent 
judgment,  must  likewise  carry  with  it  the  discharge  of  the  surety. 

Our  deductions  are  taken  from  the  principles  of  the  law  of  suretyship, 
that  the  surety  is  entitled  to  the  benefit  of  all  the  securities  in  the  hands 
of  the  creditors,  and  that  if  any  of  them  is  lost  by  his  acts,  neglect,  or 
want  of  due  diligence,  the  surety  is,  to  that  extent,  discharged.  C.  C.  3030; 
Saulet  V.  TrepagnieTf  2  An.  428;  McOuire  v.  Wooldridge  ei  ah.,  6  Rob.  47, 
Hereford  v.  Chaser  1  Rob.  212. 

On  the  second  point.  We  held  in  the  case  of  Bradley  v.  JVou^daie  ft 
als. ,  15  An.  206,  that  a  surety  on  a  tutor^s  bond  has  a  right  to  denand  the 
cancellation  of  the  bond,  when,  without  his  consent,  any  of  his  co-sure- 
ties are  released  by  a  judgment  homologating  the  proceedings  of  a  family 
meeting  which  consented  to  the  erasure  of  the  name  of  the  co-surety 
'from  the  bond. 

The  reasons  assigned  for  jiidgment  in  that  case  authorize  the  present 
suit;  and  it  is  evident  that  the  decision  of  the  question  uotr,  is  in  the  in? 
terest  of  the  owners  themselves,  as  they  may  at,  once  require  of  the  usu- 
fructuary a  new  bond  and  security,  and  tak!^  in  the  meantime,  proper 
steps  to  prevent  the  payment,  to  the  usufn*c<{uary,  of  such  portion  of  the 
price  of  said  slaves  as  may  yet  be  due.     '^q  surety  is  oot,  ^wever,  en- 
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tirely  exonerated;  for  Iiis  obligatdons,  in  so  far  as  they  do  not  refer  to  the      SnconsioN 
slaves  sold  as  aforesaid,  or  to  their  price,  remain  the  same.     Percy* s  Ad-        prajt. 
ministrators  v.  BatTOw,  11  An.  179. 

It  is  therefore  ordered,  that  the  judgment  of  the  District  Court  be  re- 
Yerscd.  It  is  further  ordered  and  decreed,  that  the  bond  of  eight  thou- 
sand dollars  furnished  on  the  2d  of  July  1857  by  Ann  O'Brien  Pratt  as 
principal,  and  John  Pasley  as  surety,  be  now  reduced,  as  to  the  said 
surety,  to  the  sum  of  six  hundred  and  fifty  dollars,  and  that  he  be  fully 
discharged  for  the  excess  which  represented  the  interest  of  the  l^eirs  of 
Sargent  Pratt  in  the  slaves  belonging  to  his  succession.  It  is  further  or- 
dered and  decreed,  that  the  defendants  on  the  rule  pay  the  costs  of  both 
courts. 

YooBHms,  J.,  absent. 


The  Ursulink  Nuns  v.  Michael  Frbsoh. 

Bf  extending  the  privilege  of  breaking  up  flatboats  on  a  certain  part  of  the  levee  it  dooe  not  follow  that 
tl)e  prohibition  to  do  so  in  any  other  part  of  the  city  has  been  withdrawn.  Vide  Acts  of  the  Corpo- 
ration, 1852,  1863  and  1868  ;  p.  845  Leovy'ii  Digest  An  extension  of  a  privilege  in  one  place  does 
not  yield  it  in  another. 

APPEAXi  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
A.  Robert  and  J.  J.  Michel,  for  plaintiffs.  Elmore  &  King,  for  de- 
fendant and  appellant. 

Buchanak,  J.  Defendant  claims  the  right  to  break  up  flatboats  oppo- 
site plaintiffs'  plantation,  under  the  city  ordinances.  He  contends  that, 
inasmuch  as  the  lessee  of  the  sixth  section  of  the  port  has  given  liim  per- 
mission to  land  his  flatboats  at  this  place  (as  he  was  authorized  to  do  by 
the  last  paragraph  of  the  30th  section  of  the  city  ordinance,  approved 
June  21st  1858,)  he  is  therefore  authorized  to  break  up  his  flatboats  there. 
But  this  does  not  seem  to  follow.  The  city  ordinance  of  March  5th  1853, 
(Leovy's  Digest,  p.  345,)  prohibits,  under  a  penalty,  flatboats  from  being 
broken  up  except  w^ithin  the  space  included  between  Sixth  street  and  the 
upper  limit  of  the  city;  and  the  same  ordinance  designates  another  por- 
tion of  the  levee  as  a  landivuj  for  flatboats.  The  counsel  of  defendant 
argues  that  this  ordinance  of  1853  has  been  repealed  by  the  ordinance  of 
June  21st,  1858 :  for  the  latter  ordinance  approi)riates  the  whole  space 
between  Sixth  street  and  the  upper  line  of  the  city  as  a  landing  for  the 
shipping.  But  it  does  not  follow,  because  the  shipping  will  interfere 
with  the  breaking  up  of  flatbeats  in  the  space  at  the  upper  limit  of  the 
corporation  appropriated  by  the  ordinance  of  1853  for  that  purpose,  that 
therefore  the  prohibition  to  brealc  up  flatboats  in  any  other  part  of  the 
city  has  been  taken  off.  That  prohibition  appears  still  to  exist.  And  as 
the  defendant  relies  entirely  upon  a  supposed  authorization  from  the  city 
for  the  occupation  of  plaintiff's  property  to  break  up  flatboats,  the  ab- 
sence of  such  authorization  entitles  plaintiff  to  have  the  injimction  per- 
petuated. 

We  are  thus  dispensed  with  the  decision  of  the  questions  raised  by  the 
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UnacujTB  Nu.xs  pleadings  and  argument  of  counsel,  concerning  the  public  use  of  the 
VRvku.       batture  and  levee,  of  which  the  naked  ownership  is  in  the  riparian  pro- 
prietor. 

It  is  therefore  adjudged  and  decreed,  that  the  judgment  appealed  from 
be  affirmed,  with  costs. 
YooBHiEs,  J.,  absent. 


■^/>>/"<w"WN/\'X  " 


Joseph  Shepherd  v,  Asa  Payson. 

A  party  camot  be  made  to  answer  interrogatories  if  his  answer  will  expose  him  to  any  criminal  pun* 
iahment  or  penal  UdbUUjf. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
O,  L,  Bright,  for  plaintiff!    Collens  &  Wooldridgey  for  defendant  and 
appellant. 

Land,  J.  The  plaintiff",  claiming  to  be  the  assignee  of  certain  Branch 
Pilots,  sues  the  defendant  for  the  recovery  of  the  sum  of  three  hundred 
and  thirty-nine  dollars  and  fifty  cents,  with  legal  interest  from  judicial 
demand,  and  states  his  cause  of  action  as  follows: 

That  the  defendant  Asa  Payson  not  being  a  Branch  Pilot  for  the  Port 
of  New  Orleans,  piloted  vessels  over  the  bars  at  the  mouths  and  passes 
of  the  Mississippi  River,  and  from  the  Mississippi  River  to  the  Gulf  of 
Mexico,  in  violation  of  the  Act  of  the  Legislature  of  1857,  entitled  an 
"  Act  relative  to  Pilots."  That  the  7th  section  of  said  Act  provides,  "If 
any  person  not  appointed  a  Branch  Pilot,  shall  pilot  any  ship  or  other 
vessel  when  a  Branch  Pilot  offers,  he  shall  forfeit  and  pay  to  said  Branch 
Pilot  twice  the  amount  of  the  pilotage  paid  to  and  received  by  him." 

That  the  defendant  piloted  the  ships  Lexinton,  J.  W.  White  and  Carraci, 
at  three  different  times,  when  Daniel  B.  Morgan,  a  Branch  Pilot,  offered 
to  pilot  the  ship  Lexinton,  and  Y.  J.  Yanderslice,  a  Branch  Pilot,  offered  to 
pilot  the  ship  /.  W.  White,  and  Luke  F.  Higgins,  a  Branch  Pilot,  of- 
ferod  to  pilot  the  ship  CarracJc, 

And  that  these  Branch  Pilots  have  transferred  to  him,  the  plaintiff",  the 
forfeitures  due  to  them  respectively  by  the  defendant  under  the  Act  of 
1857  above  mentioned. 

The  plaintiff  concludes  his  petition  by  propounding  interrogatories  on 
facts  and  articles  to  the  defendant,  for  the  purpose  of  proving  the  alleged 
forfeitures  under  the  Act  of  1857. 

The  defendant  filed  an  exception  to  the  interrogatories,  on  the  ground 
that  the  plaintiff  had  no  right  to  compel  him  to  give  testimony  against 
himself  for  the  purpose  of  proving  a  forfeiture  which  had  accrued,  as 
alleged,  in  consequence  of  his  violation  of  a  penal  statute,  and  thereby  to 
compel  him  to  criminate  himself. 

The  exception  was  overruled  by  the  Judge  a  quo;  and  the  interrogato- 
ries having  been  answered  by  the  defendant,  were  afterwards,  on  a  rule 
by  plaintiff,  taken  for  confessed,  and  judgment  rendered  in  fiivor  of  the 
plaintiff  for  the  amount  claimed  in  his  petition. 

The  defendant  has  appealed,  and  complains  that  the  Judge  erred  in 
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Nathaniel  Amaoker  v.  Smith,  Harris  &  Co. 

A  jury  trial  will  be  rcfu-^rsi  in  ca.se.{  or  executory  process  on  an  iiijnnction  sued  nut  under  articles  739 
and  740  of  the  Code  of  lYnclice. 

APPEAIi  from  the  Dist.  Court  of  the  Parish  of  St.  Helena,  Wilsori,  J. 
P.  Pond  and  K  P.  &  T.  C.  W.  Ellis,  for  plaintiff  and  appellant. 
A.  AddLHoHy  McVea  d;  Hunter ,  and  G.  W.  Martin,  for  defendants. 

Buchanan,  J.  This  is  an  injunction  against  an  executory  process  sued 
out  upon  an  act  importing  confession  of  judgment,  against  the  property 
hypothecated  by  said  act  to  secure  the  payment  of  a  note  of  the  plaintiff 
in  injunction,  defendant  in  the  executory  process,  for  seven  thousand 
dollars. 

The  principal  ground  alleged  in  the  petition  of  plaintiff  .for  injunction, 
is  fraud  on  the  part  of  the  mortgagees;  that  the  mortgage  was  granted 
upon  promises  of  indulgence  which  were  fraudulent  and  deceitful. 

More  than  a  year  after  the  filing  of  the  petition  for  injunction,  and 
after  the  contestatio  litis  had  been  formed  thereupon,  the  plaintiff  filed  a 
supplemental  petition  praying  for  a  jury,  and  appended  thereto  his  afii- 
davit,  that  he  expected  to  prove  that  the  consideration  of  the  note  and 
mortgage  herein  had  totally  failed,  and  that  the  said  note  and  mortgage 
were  obtained  from  plaintiff  by  fraud  and  by  promises  on  the  part  of  the 
defendants  in  injunction,  which  they  never  complied  with. 
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overruling  his  exception  to  the  interrogatories,  and  also  in  ordering  the     "  shepmrd 
interrogatories  to  be  taken  for  confessed,  and  in  rendering  judgment  on        Paysox. 
the  evidence  before  him  in  favor  of  the  plaintiff. 

The  Judge  erred  in  overruling  the  defendant's  exception  to  the  inter- 
rogatories; for  when  a  party  to  a  suit  is  interrogated,  he  is  entitled  to  the 
privileges  secured  by  law  to  witnesses  in  general;  and  it  is  now  well  set- 
tled, that  a  witness  is  not  bound  to  answer  any  question,  either  in  a  court 
of  law  or  of  equity,  if  his  answer  will  expose  him  to  any  criminal  punish- 
ment or  penal  lUihility;  and  the  object  of  the  interrogatories  was  to  estab- 
lish by  the  testimony  of  the  detendAnt  a.  j^enal  liability  agaitist  himself ; 
and  his  exception  to  the  interrogatories  was  well  taken,  and  should  have 
been  sustained.  See  1  Starkie  on  Evidence,  165;  Greenleaf  oh  Evi- 
dence, J  453. 

For  the  reason  stated  the  Judge  also  erred  in  ordering  the  interroga- 
tories to  be  taken  for  confessed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  lower  Court  overruling  the  defendant's  exception  to  the  interroga- 
tories, and  ordering  the  same  to  be  taken  for  confessed,  together  with 
the  judgment  on  the  merits,  condemning  the  defendant  to  pay  to  the 
plaintiff  the  amount  claimed  with  interest  and  cost  of  suit,  be  avoided 
and  reversed,  and  that  this  cause  be  remanded  to  the  lower  Court  for  fur- 
ther proceedings  according  to  law,  the  plaintiff  and  appellee  paying  the 
costs  of  this  appeal 

VooBHiES,  J.,  absent. 
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AMiCKn  The  District  Court  refused  the  jury  trial;  considering  that  this  was  a 

Smitb.  summary  case,  within  the  provisions  of  articles  789  and  740  of  the  Code 
of  Practice. 

The  Court  did  not  err  in  this  ruling. 

The  injunction  is  sued  out  upon  a  ground  specified  in  paragraph  six  of 
Art.  739  of  the  Code  of  Practice. 

The  exception  that  plaintiff  was  proceeding  t'ia  ordimtria  for  the  same 
cause  of  action, — which  proceeding  is  pending, — does  not  seem  to  be 
well  taken.  The  consolidated  suits  of  Smith,  Harris  &  Co.  against  the 
present  plaintiff  were  based  upon  sundry  accounts  between  the  parties. 
The  present  action  is  upon  a  note. ' 

The  judgment  of  the  Court  below,  upon  the  facts,  seems  to  have  done 
justice  between  the  parties. 

Judgment  affirmed,  with  costs. 

VooRHTES,  J.,  absent. 


Prudence  Campbell  v.  John  Mters. — Jakes  H.  Mvers,  Garnishee. 

A  gamiahoe  cannot  interfere  In  the  controversy  between  the  original  parties,  nor  plead  other  defences 
than  those  necessary  to  protect  himself.  No  seizure  in  his  hands  can  be  made  under  the  ezecatioD 
against  him  without  notice  to  the  defendant,  who  must,  after  notice,  oppose  the  seizure,  or  lose  all 
recourse  against  the  garnishee  for  the  iiayment  made  by  him  under  the  order  of  the  court. 

APPEAL  from  the  District  Court  of  East  Feliciana,  Bailiff,  J. 
/.  B,  c&  /.  /.  Smith,  for  plaintiff.     Bowman,  Hardesty  (&  Kernan,  for 
garnishee  and  appellant.     S.  E.  Hunter,  for  John  Myers. 

BnoHAKAN,  J.  The  plaintiff  having  obtained  judgment  against  defend- 
ant, took  out  a  fi,  fa,,  and  sued  out  garnishment  process  against  the  ap- 
pellant, according  to  the  Act  of  1839  (Phillips'  Revised  Statutes,  p.  93), 
accompanied  with  interrogatories.  The  garnishee  having  neglected  or 
evaded  answering  several  of  these  interrogatories,  they  were  taken  for  con- 
fessed, and  judgment  was  entered  up  against  him  for  the  amount  of  the 
plaintiff's  judgment  against  defendant.  The  garnishee  appeals,  and  urges 
before  this  Court  the  following  points  for  a  reversal  of  the  judgment: 

1.  That  there  were  not  proper  parties  before  the  court,  for  the  judg- 
ment obtained  against  the  defendant. 

2.  That  the  petition  of  garnishment  and  ifiterrogatories  to  garnishee, 
have  not  disclosed  to  garnishee  the  amount  of  the  judgment  against  the 
defendant,  nor  is  it  disclosed  in  any  other  manner. 

3.  That  there  was  no  notice  to  defendant  of  the  seizure  in  the  hands  of 
garnishee. 

Upon  the  first  and  third  grounds,  it  is  sufficient  to  say,  that  the  defend- 
ant, cited  as  appellee,  appears  in  this  Court,  and  prays  that  the  judgment 
of  the  District  Court  be  affirmed.  This  is  an  acknowledgment  on  his  part 
that  the  original  judgment  is  correct,  and  that  the  proceedings  under  the 
fi,  fa,,  so  far  as  defendant  is  concerned,  are  regular.  3  An.  380,  and 
cases  therein  cited. 
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Upon  the  second  ground,  the  hist  interrogatory  discloses  the  amount       campbxll 
for  which  the  pkintiff  seeks  to  hold  the  garnishee  liable.     4  An.  521.  mykhs. 

Jadgment  affirmed,  with  costs. 
-  VooRHTES,  J.,  absent. 
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Julie  S.  Bonvillain  u.  Aubin  Boubg,  Sheriff,  et  al. 

The  force  and  effect  of  a  judgment  Is  to  be  determined  by  rercrenco  to  the  state  of  things  existing  at  the 
time  of  its  rendition. 

The  plea  of  na  judicata  is  to  bo  decided  by  reference  to  the  matters  put  at  issue  by  the  pleadings.  So  a 
general  and  prima  facie  absolute  judgment  against  the  defendants  Is  to  be  construed  aeeundum  alle- 
galaj  and  where  they  are  sued  as  attorneys  in  fact,  such  judgment  does  not  bind  them  personally. 
7N.  S.482;  4  N.  S.  496.  In  like  manner  a  general  judgment  against  parties  sued  as  commercial 
partners  is  virtually  one  in  soiido.  3  L.  282  ;  6  L  287.  A  Judgment  against  a  third  possessor  is  not 
ajudgment  inperscmam.    4  T..  400,  ami  other  authorities  herein  cited. 

Where  a  eauta  mj)erveniensy  the  ^ioverancp  of  the  marriage  tie  occurs,  property  (dotal)  prevjpusly  in- 
alienable will  bo  subject,  like  all  other  property  of  the  defendant,  to  seizure  and  sale  under  execution.* 
8  Rob.  457. 

APPEAli  from  the  District  Court  of  Ten*ebonne,  McVea,  J. 
Connelly  &  BiglUoTy  for  plaintiff.     F,  8.  &  J.  S,  Good,  for  defendants 
and  appellants. 

Mebmck,  C.  J.  This  suit  is  commenced  by  injunction.  The  important 
facts  are  these:  In  1848  the  j^laintiff,  then  a  widow  lady  possessed  of  a 
smaU  plantation  and  four  slaves,  married  one  N.  B.  Beal,  who  had  no 
property.  Before  the  marriage  a  contract  was  authenticated  in  due  form, 
by  which  the  land  and  slaves  owned  by  the  plaintiff  were  settled  in  dower. 
In  1854  Bodley  &  Co.  and  Lobit  &  Charpentier,  defendants  in  this  suit, 
obtained  by  confession  judgment  against  Beal  and  wife  in  soiido,  on  what 
are  alleged  to  be  debts  of  the  husband  Beal. 

In  1855  Bodley  and  Lobit  &  Charpentier  issued  execution  on  these 
judgments,  and  among  other  things  seized  the  tract  of  land  and  slaves  set- 
tled in  dowry.  Beal  and  wife  in  June  injoined  the  executions,  made  the 
judgment  creditors  jjarties,  and  prayed  that  the  judgments  might  be  an- 
nulled as  to  the  wife,  and  injoined  as  to  the  dotal  property.  In  October,  - 
1856,  the  following  judgment  was  x^ronounced,  on  the  construction  of 
which  this  controversy  mainly  depends,  viz: 

*'N.  B.  Bealetal.  ) 

f .  y  8d  Dist.  Court,  Parish  of  Terrebonne. 

*' Joseph  A.  Gagne,  Sheriff,  et  al.  ) 

"  This  case  having  been  fixed  for  trial,  was  taken  up,  and  after  hearing 
the  evidence  and  the  argument  of  counsel,  and  by  reason  of  the  law  and 
the  evidence:  It  is  ordered,  adjudged  and  decreed,  that  the  demand  of 
plaintiflGs,  that  the  judgments  numbered  1275  and  1239,  described  in  their 
petition  be  annulled  and  set  aside,  that  said  demand  be  rejected.  It  is 
further  ordered  and  decreed,  that  the  injunction  sued  out  against  defend- 
ants, on  the  first  day  of  June,  A.  D.  1855,  be,  and  is  hereby  confirmed 
and  perpetuated  against  all  said  defendants,  so  far  as  to  restrain  and  in- 
hibit them  from  any  further  proceedings  under  the  judgments  1275  and 
1239,  on  the  docket  of  this  court,  against  the  land  and  slaves  Mistress 
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BojiviiLAiN  Julie  Sidloi  BonviUain  described  in  her  petition,  and  that  of  Napoleon  B. 
BoiKc:.  Beal,  to  wit,  a  certain  tract  of  land  having  seven  and  a  half  arpents  front 
on  the  right  bank  of  Bayou  Black,  and  containing  three  hundred  superfi- 
cial arpents;  as  also  the  slaves  George,  then,  in  1848,  aged  .%  years;  Joe, 
aged  20  years;  Sarah,  aged  about  25;  and  Agey,  aged  about  45  years. 
And  it  is  further  ordered,  that  the  claim  of  defendants  for  damages  on 
account  of  the  issuance  of  the  injunction  be  rejected,  and  that  they  be 
condemned  to  pay  the  costs  of  this  suit.  Thus  done,  &c.,  &c.,  Oct  16, 
1846." 

Subsequently  the  marriage  was  dissolved  by  a  divorce,  and  Beal  has 
contracted  a  second  marriage. 

Thereupon  Bodley  &  Co.  and  Lobit  &  Charpentier  issued  new  execu- 
tions upon  their  judgments,  and  they  have  seized  the  same  property  set- 
tled in  dower  and  levied  upon  under  the  former  executions,  which  were 
in  joined. 

This  therefore  is  a  second  injunction  to  restrain  the  sale  of  the  same 
property.  Both  parties  rely  upon  the  judgment  above  recited.  The 
plain tiflf  contends  that  it  is  a  perjjetual  bar  to  the  seizure  of  this  property, 
and  even  if  it  be  not  so  considered,  that  dotal  property  cannot,  after  the 
dissolution  of  the  marriage,  be  made  responsible  for  judgments  which 
could  not  be  enforced  during  its  existence. 

The  defendants  plead  the  same  judgment  as  the  thing  adjudged,  and 
they  have  also  filed  in  this  Court  the  picas  of  prescription  to  the  action  of 
nullity  against  their  original  judgments. 

An  attentive  examination  of  the  judgment  of  October,  1856,  will  show, 
first,  that  the  two  judgments  in  favor  of  Bodley  &  Co.  and  Lobit  &  Char- 
pentier, then  mjoiu(»d,  were  recognized  as  binding  upon  the  plaintiff,  and 
the  court  refused  to  annul  the  same;  and  secondly,  that  the  specific 
property  in  joined  was  exempted  from  seizure  under  the  judgments,  and 
the  defendants  were  restrained  and  inhibited  from  any  further  proceed- 
ings imder  the  said  judgments  against  the  particular  property  described, 
thus  leaving  the  judgment  creditors  free  to  seize  any  other  property  of 
their  debtors  upon  their  judgments. 

The  judgment,  although  absolute  in  its  terms,  is  somewhat  inconsistent 
with  itself,  and  the  District  Judge  has  not  enunciated  any  of  the  groimds 
upon  which  he  based  his  decision.  Hence  tlie  difiiculty  of  its  interpreta- 
tion. The  plaintiffs  in  injunction  in  that  action  demanded  the  nuUityof 
the  two  judgments  and  the  perpetuation  of  the  injunction,  on  the  groimd 
that  Mrs.  Beal  could  not  be  bound  for  the  debts  of  the  community,  and 
also  on  the  ground  that  the  property  described  was  dotal,  and  was'  inalien- 
able during  the  marriage.  The  Judge  might,  if  justified  by  the  proof, 
have  aflSrmed  both  grounds  of  injunction.  Instead  of  so  doing,  he  re- 
fused to  annul  the  original  judgments,  and  yet  he  peri)etuate<1  the  in- 
junctions and  restrained  the  defendants  from  proceeding  against  the  prop- 
erty seized.  If  it  is  not  permitted  us  to  look  into  the  evidence  in  the  suit 
in  order  to  determine  how  the  facts  ought  to  have  been  decided,  and  thns 
to  judge  of  the  motives  which  have  influenced  the  Judge  in  arriving  at 
his  conclusions,  we  may  do  so  under  our  system  of  practice,  perhaps  in 
order  to  learn  the  issues  before  him.  At  all  events,  we  can,  in  the  ab- 
sence  of  reasons  given  for  the  decree,  examine  the  pleadings  and  ascer* 
tain  what  matters  were  presented  for  adjudication  at  tJie  Ume  the  decree 
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was  rendered;  for  it  is  elementary,  that  the  force  and  effect  of  a  judgment      BosmLMic 
is  to  be -determined  by  reference  to  tlio  state  of  things  existing  at  the  time        Boirc:. 
of  its  rendition.     On  referring  to  the  petition,  we  find  that  the  plaintiff 
and  her  husband  alleged  that  the  debt  was  a  debt  of  the  husband,  and 
that  the  property  seized  was  dotal,  and  that  it  **  could  not  be  alienated 
or  hypothecated  during  the  existence  of  the  marriage. " 

If  the  first  of  these  positions  had  been  found  to  be  true  by  the  Judge, 
the  law  would  have  required  that  the  judgments  injoined  should  have 
been  annulled;  for  the  action  of  nullity  and  injunction  had  been  brought 
within  the  year.     But  this  was  not  done. 

If  the  second  ground  of  injunction  were  established  by  proof,  then  the 
plaintiffs  in  that  action  were  entitled  to  their  injunction,  and  to  have  the 
inahenability  of  the  dotal  property  during  marriage  recognized,  according 
to  their  allegation  in  the  petition.  The  decree,  by  reason  of  its  general 
terms,  goes  beyond  the  allegation,  and  the  question  arises,  shall  the  gen- 
eral language  of  the  same  be  restrained  to  the  issue  made  and  the  subject 
matter  under  consideration  at  the  time  it  was  pronounced? 

The  authorities,  we  think,  admit  of  an  affirmative  answer.  In  the  case 
of  SftuI  V.  His  Creditors,  this  Court  said  that  the  plea  of  res  judicata  was  to 
be  decided  by  reference  to  the  matters  put  at  issue  by  the  pleadings.  7 
N.  S.  432.  So  a  general  and  prima  facie  absolute  judgment  against  the 
defendants  is  to  be  construed  secundum  allegata;  and  where  they  are 
sued  as  attorneys  in  fact,  such  judgment  does  not  bind  them  personally. 
4  N.  S.  496.  In  like  manner,  a  general  judgment  against  parties  sued  as 
commercial  partners  is  virtually  one  in  solido.  3  L,  R.  282,  283,  Prall  v. 
Feefs  Curator;  5  L.  R.  287,  Itochelle's  Heirs  v.  Cox,  In  the  case  of  Tre- 
pagnier  v.  WilUamSy  4  L.  R.  400,  a  judgment  in  these  words  was  consid- 
ered, viz:  **  The  plaintiff  has  proved  the  signature  of  the  drawer  and  en- 
dorser of  the  note  sued  on;  has  exhibited  the  act  of  mortgage  and  a  judg- 
ment against  the  mortgagor.  This  entitles  him  to  judgment  against  the 
third  possessor.  It  is  therefore  ordered,  that  D.  C.  Williams  do  recover 
of  the  defendant  Trepagnier  the  sum  of  ten  thousand  dollars,  with  inter- 
est until  paid,  and  costs  of  suit,  and  that  the  mortgage  property  be  sold  to 
satisfy  the  same;"  and  it  was  held  that  notwithstanding  the  general  terms 
in  which  the  decree  was  couched,  the  judgment  against  Trepagnier  was 
not  in  personam,  but  against  him  as  third  possessor  only.  See  also  6 
Savigny,  p.  361,  et  seq. ,  and  378  II,  Berlin  ed. 

If  we  apply  the  principles  contained  in  these  decisions  to  the  case  at 
bar,  it  relieves  the  judgment  in  question  of  its  seeming  inconsistency.  It 
'  is  left  to  apply  to  the  state  of  facts  then  existing,  and  to  protect  the  dotal 
property  of  the  wife  so  long  as  it  remained  inalienable.  The  causa  super- 
retiiens,  the  severance  of  the  marriage  tie,  occurring  since  the  former  de- 
cree was  pronounced,  has  impressed  another  character  upon  the  property  • 
seized,  and  it  ought  to  be  considered  now  subject  (like  all  other  property 
of  the  plaintiff)  to  alienation.  It  would  therefore  be  somewhat  absurd  to 
hold  that  the  judgments  held  by  the  defendants  are  valid  against  the 
plaintiff,  and  that  they  may,  under  the  statute,  be  perpetually  revived 
against  the  plaintiff,  and  after  her  death  against  her  heirs,  and  be  enforced 
against  any  other  property  she  or  her  heirs  may  own,  and  even  against 
the  proceeds  of  the  plantation  and  slaves,  if  they  should  be  sold  by  the 
plaintiff  or  her  heirs,  and  yet  that  she  might  live  with  impunity  upon  the 
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DoMviLLAiM  property  in  question;  and  that  with  reference  to  this  debt,  she  and  her 
BouKG.  heirs  might  enjoy  the  same  in  perpetuity.  Perhaps  we  might,  without 
much  impropriety,  apply  the  language  of  Julian  to  this  case:  Evidenter 
enim  ijiiquissimtim  est,  proficere  rei  judicatce  exc^ptionem  ei  contra  quern 
judicatnm  est  Dig.  Lib.  44,  T.  2,  Lex  16.  Law  17  of  the  same  title  may 
also  be  cited  as  somewhat  analogous  to  the  present  case:  Si  rem  meam  a 
tepetierOy  tu  antem  ideo  fueris  ahsolutnSf  quod  prohaveris  eine  dolo  malo 
te  desiisae  posmlere;  deinde  postea  camper  is  possidere,  et  ego  a  tepetam,  non 
nocebit  inihi  exceptio  rei  judicatcF,     See  also  Dig.  Lib.  16,  T.  2,  Lex  7,  |1. 

We  conclude,  therefore,  that  the  judgment  of  October,  1856,  does  not 
prevent  the  defendants  from  issuing  execution  and  seizing  the  property 
in  question. 

The  judgments  rendered  in  1854,  as  well  as  that  herein  recited,  are  no 
longer  open  to  the  action  of  nullity,  and  the  plea  of  prescription  to  a  de^ 
mand  in  nullity  must  be  maintained.  7  Rob.  92,  Farier  v.  Peyroux;  n!  o 
7  Rob.  94,  Griffing  v.  Bonmer;  3  Rob.  115. 

We  have  already  intimated  that  dotal  property,  after  the  dissolution  of 
the  marriage,  ceases  to  be  out  of  commerce.  Quemin  v.  Birarde,  8  Rob. 
457. 

The  judgments  injoined  bear  eight  per  cent,  interest,  and  this  does  not 
«  appear  to  us  to  be  a  case  in  which  more  than  nominal  damages  should  be 
allowed. .  The  f  ase  is  by  no  means  free  from  diflSculty,  and  the  plaintiff's 
counsel  undoubtedly  believed  she  had  good  grounds  of  injunction. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  Court,  that  the 

judgment  of  the  lower  court  be  avoided  and  reversed,  and  that  pLuntiflTs 

.•  demand  be  rejected  and  said  injunction  dissolved;  and  that  the  plaintiff 

in  injtinction  and  her  surety  in  solido  on  the  injunction  bond,  Lo\dnski 

;I3onvillum,  pay  ten  dollars  damages  and  the  costs  of  both  courts. 

VooB^DSs,  J.,  absent. 


k  ^  %  «-w#- ^^ '^  tf 


Albert  Pack  and  Wife  u  Elisha  Chapman. 

The  oath  appended  to  an  answer  deoianding  a  jury  trial  on  a  promissory  note,  is^not  proof,  and  doea  not 

change  the  character  of  the  pleadings. 
It  is  incumbent  for  a  party,  on  pleading  the  want  of  consideration,  to  prove  it    The  onus  is  not  npoo 

the  plalutili: 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howell^  J. 
Michel  i&  Kooyitz  and  A,  W,  Jourdan  for  plaintiffs.     P.  SouU  and 
L,  Gharvet,  for  defendant. 

Merrick,  C.  J.     This  is  a  suit  brought  upon  a  promissory  note  pajra- 
ble  to  the  defendant's  order  for  the  sum  of  81000. 

The  answer  admits  the  signature  to  the  note,  but  denies  the  considera- 
tion, and  alleges  that  the  note  was  obtained  by  duress. 

The  answer  was  sworn  to,  but  the  jury  fee  not  being  paid,  the  case  was 
tried  by  the  Coiu*t. 

The  defendant's  counsel  makes  two  jjoints  in  this  Court  as  the  grounds 
for  tiJie  reversal  of  the  judgment. 

Ist.    That  the  Court  erred  in  rendering  judgment  against  defendant 
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without  proof  of  consideration,  the  same  haying  been  specially  denied         ^^^ 
under  oath.  cuAntAif. 

2d.  That  the  District  Court  erred  in  refusing  a  new  trial  on  the  grounds 
stated  by  defendant  under  oath,  and  that  justice  required  a  new  trial.  ^ 

L  On  the  first  ground  it  must  be  observed  that  the  oath  of  defendant 
to  hiB  answer  is  required  to  entitle  him  to  a  trial  by  jury.  It  is  not 
received  as  proof,  and  hence  does  not  change  the  character  of  the  plead- 
ings. The  point  therefore  simply  presents  the  question  whether  the  de- 
nial of  consideration  of  a  promissory  note  throws  the  burden  upon  the 
plaintiff  to  prove  it  in  the  first  instance. 

There  is  indeed  a  dictum  in  the  case  of  Tresott  et  al.  v.  Bowles ,  18  L.  R. 
29,  which  sustains  the  affirmative  of  the  question,  but  the  judgment  in 
that  case  was  against  the  defendant,  and  the  current  of  decisions  is  the 
other  way. 

In  lAvaudaW  Heirs  v.  Fon,  8  Martin,  161,  Judge  Matthews  said  "The 
execution  of  the  note  raises  a  presumption  of  a  just  consideration  which 
must  be  defeated  by  proof  to  the  contrary  on  the  part  of  the  defend- 
ants." In  the  case  of  West  v.  Wilson  it  was  held  that  the  burthen  of 
proof  was  upon  the  defendant  to  show  the  want  of  consideration  in  a 
note.  4  L.  R.  220.  The  same  doctrine  was  in  effect  admitted  in  thecywajt 
of  Harrison  v.  Poole,  4  Rob.  196,  Wooton  v.  Harrison,  9  An.  2^lf^ liid  {Jba  *^ 
recent  case  of  Martin  v.  Donovan,  15  An.  41:  See  also  jWR?ctfi^"WnnErvi-  \ 
deuce,  167,  and  Chitty  on  BiUs,  661,  and  note.  J    '^  v ,  ?.  .\ 

Ajside  from  the  peculiar  character  which  the  comm^'itu  law  oonwd  ^ 

upon  promissory  notes  and  bills  of  exchange,  if  they  be  reK^<S^  as^  ordi-   .  <      \ 
nary  contracts,  the  burden  of  proof  will  still  be  upon  thi  irfefendantt.l^^         / 
impeach  the  consideration  under  the  construction  which  hVs  begi  ^ven   ^,m^ 
by  this  Court  to  article  1888  C.  C.     That  article  declares  tfli^an  agp^ey* 
ment  is  not  the  less  valid  though  the  cause  be  not  expressecTT  "If  the 
contract  be  vahd  without  expressing  the  cause,  the  coiuts  should  give  it 
effect  ^without  requiring  the  i^laiutiff  to  allege  or  prove  it;  and  such  was 
the  conclusion  of  this  court  iu  the  case  of  Barrow  v.  Cazeyiave,  5  L.  R.  78, 
where  the  Court,  quoting  from  TouUier,  said:  a  just  cause  is  always  un- 
derstood unless  the  contrary  he  proved,  and  if  the  cause  expressed  improved 
to  be  a  bad  one,  then  the  obUgation  is  null  and  void  unless  the  creditor 
shows  that  there  were  other  just  considerations  for  it.     It  was  therefore, 
(the  Court  proceeds,)  for  the  party  promising  in  this  case,  after  the  prom- 
ise was  proved,  to  dischai'ge  himself  from  its  effects  by  showing  that  it 
was  made  without  a  just  and  legal  cause.     See  also  Marcade,  6  vol.,  p.  5, 
m  Art.  1315;  Brashear  v.  Hazard,  12  Rob.  329;  Kathman  v.  Gen.  Mutual 
Ins.  Co,,  12  An.  37. 

The  case  of  Copeley  v.  3£cFarlajui,  9  Rob.  148,  149,  does  not  sustain 
the  Reporter's  note  of  the  case,  and  it  is  not  in  con-lict  with  the  other 
decisions  on  this  point. 

The  cases  in  2  L.  R.  456,  6  N.  S.  566,  9  Rob.  257,  and  3  An.  294,  relate 
to  the  allegations  and  proof  where  the  good  faith  of  the  transferee  of  a 
note  is  put  at  issue.     V.  Chitty  on  BiUs,  662. 

n.  On  the  second  groxmd.  The  unavoidable  detention  of  defendant 
in  another  court  at  the  time  this  case  w^as  called  for  trial  is  not  an  excuse 
for  the  non-attendance  of  his  witnesses.  He  had  counsel,  and  it  was  his 
duty  to  commuiucate  the  names  of  his  witnesses  and  what  he  expected  to 
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Pack         prove  by  them  to  his  counsel,  in  order  that  the  latter  might  have  thofle 
Cbifhah.       attached  who  had  been  summoned,  and  prepare  an  affidavit  for  a  continu- 
ance on  account  of  the  materiality  of  the  testimony  of  those  witnesses 
*  who  had  not  been  served  with  a  summons. 

The  defendant  has  therefore  failed  to  show  due  diligence. 
The  affidavit  for  a  new  trial  is  also  defective  in  not  disclosing  the 
names  of  the  witnesses  and  what  the  defendant  expected  to  prove  by 
them.     See  Kennard  v.  Guatine,  9  Rob.  170;  HiUy  v.  Louinmlle^  2  Ad. 
965;  Boat  v.  Malthy,  Ibid  583. 
Judgment  affirmed. 


Succession  of  Joseph  P.  Moreira. — Edward  Lenussi,  Opponent 

The  oztinguishment  of  a  debt  by  payment  must  bo  shown  by  reatondUe  ceriaintjf. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
T.  «7.  <£'  A,  O.  Semmes,  for  opponent  and  appellant.  John  Culbert- 
8on  and  -E.  Bei-mudez^  for  defendimt. 

Land,  J.  The  opponent  claims  a  balance  of  account  against  the  suc- 
cession of  the  deceased,  amounting  to  $1787  45.  Of  this  amoimt  the 
District  Judge  allowed  the  sum  of  three  hundred  and  forty  dollars;  and 
in  other  respects  dismissed  the  opposition. 

In  the  account  is  an  item  of  81050  for  seven  months'  services  rendered 
to  the  deceased,  at  the  rate  of  S150  per  month.  This  item  is  fully  proved 
by  the  evidence  in  the  record;  and  must  be  allowed  in  the  absence  of 
proof  of  payment. 

The  circumstances  on  which  the  executor  relies,  for  the  purpose  of 
showing  payment,  are  too  uncertain  and  remote  to  authorize  the  rejection 
of  the  claim  for  wages.  The  opponent  proved  the  existence  of  his  de- 
mand; and  if  it  had  been  extinguished  by  payment,  the  executor  should 
have  shown  it  by  evidence  of  reasonable  certainty — which,  in  our  opinion, 
he  has  failed  to  do. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
lower  Court  be  amended;  and  that  instead  of  three  hundred  and  forty 
dollars,  the  opponent  be  recognized  as  a  creditor  of  the  succession  of 
J.  P.  Moreira,  for  the  sum  of  one  thousand  three  hundred  and  ninety 
dollars,  and  as  such  that  he  be  paid  t)y  the  executor  in  due  course  of  ad- 
ministration. And  it  is  further  decreed,  that  the  judgment  of  the  lover 
Court  thus  amended  be  affirmed;  and  that  the  succession  pay  the  costs 
of  this  appeal. 
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Mrs.  Sarah  L.  McMurphv,  wife  of  Oscar  Roubien,  r.  Bell  &  Hag- 

GERTY  et  als. 

Where  an  iiuuucUun  wvls  sued  out  by  the  piaintifl'restraiuiiig  ilio  defendanU}  from  selliuK  ^or  Heinratc 
.   property,  seized  as  commuDity  property,  for  her  husband's  debt ;  aud^wbere  a  legal  separation  of 
property  had  taken  place,  charged  u>  have  been  obtained  by  collu.-^ion — Held :  That  the  schedule  of 
insolvent  proceedings  of  her  husband  against  his  creditors,  was  proper  evidence  to  ah4>w  his  embar- 
rassed circumstances,  and  the  validity  of  her  judgment  against  him. 

APPEAL  from  the  Sixth  District  ( 'ourt  of  New  Orleaus,  Howell^  J. 
M.  M.  BeifHolds,  for  phiiutiff  aiul  appellant.     G.  P.  McPheeters,  for 
appellee. 

Lakd,  J.  This  suit  was  commenced  by  injunction,  to  arrest  the  sale  of 
a  slave  seized  under  an  execution  against  the  i)laintiff's  husband,  upon  the 
ground  that  she  had  been  separated  in  property  from  her  husband  by  a 
judgment,  and  was  the  owner,  in  her  own  sepjirate  right,  of  the  slave 
seized  under  the  writ. 

The  answer  of  the  defendants  denies  the  legality  of  the  separation,  and 
charges  that  the  judgment  had  been  obtained  by  collusion,  and  on  insuffi- 
cient evidence,  for  the  purpose  of  protecting  the  husband's  property  from 
the  pursuit  of  his  creditors.  It  likewise  denies  the  plaintiff's  separate 
title;  and  further  charges,  that  the  slave  is  community  property,  and  sub- 
ject to  seizure  and  sale  for  the  satisfaction  of  her  husband's  debts. 

We  are  unable  to  pass  upon  the  merits  of  the  case,  by  reason  of  a  bill 
of  exceptions  taken  by  the  plaintiff  to  the  ruling  of  the  Judge  on  the  trial 
in  the  court  below.  The  plaintiff  offered  in  e\'idence  the  schedule  in  the 
insolvent  proceedings  of  her  husband  against  his  creditors,  in  the  Fourtli 
District  Coui*t,  which  was  rejected  by  the  Judge,  upon  the  grounds  that 
the  schedule  was  reft  inter  alios  acta,  and  irrelevant  to  the  issues  under 
the  pleadings.  The  Judge  erfe^i  in  rejecting  this  evidence.  The  answer 
imposed  upon  the  plaintiff  the  burd^  of  establishing  by  proof  the  validity 
of  her  judgment;  and  for  this  purpose  it  was  necessary  for  the  j^laintiff, 
under  the  pleadings,  to  prove  the  facts  which  entitled  her  to  a  judgment 
of  sepai'ation  in  property  from  her  husband,  that  is  to  say,  to  prove  his 
embarrassed  circumstances  at  the  date  of  her  judgment.  And  in  making 
this  proof,  the  plaintiff'  had  the  right  to  offer  the  schedule  which  had  been 
filed  in  court  as  prima  facie  evidence  of  her  husband's  insolvency  at  the 
date  of  his  surrender;  and  then  to  trace  his  embarrassed  circumstances 
by  testimony  back  to  the  date  of  her  judgment.  The  plaintiff  could  not 
be  controHea  in  the  order  of  introducing  her  testimony,  and  the  fact  that 
the  suiTender  was  subsequent  in  point  of  time  to  the  rendition  of  the 
judgment,  was  no  objection  to  the  introduction  of  the  schedule  in  evi- 
dence. Whether  the  schedule  would  have  sustained  the  validity  of  the 
judgment,  was  a  question  relating  to  its  sufficiency  as  proof,  and  not  to 
its  admissibility. 

Under  the  pleadings  in  the  qase,  the  only  question  of  fact  material,  in 
respect  to  the  judgment,  is,  whether  the  cii-cumstances  of  the  husband  at 
the  date  of  the  judgment  were  so  embarrassed  as  to  entitle  the  plaintiff  to 
a  separation  of  property;  for  if  so,  the  judgment  is  valid,  and  enabled  the 
plaintiff  to  purchase  property  in  her  own  name  and  right,  and  to  hold  it  free 
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McMunruT  fi'om  the  debts  and  liabilities  of  her  husband.  The  plaintiff  is  not  seeking  to 
BKLi&HACMJKim-.  enforce  the  money  part  of  her  judgment  on  her  husband's  property  ad- 
versely to  his  creditors,  but  to  maintain  her  title  to  a  slave  purchased  in 
her  own  name,  and  on  her  own  personal  credit,  since  the  date  of  her  judg- 
ment; and  consequently,  the  question  which  has  been  i*ai8ed  as  to  the 
amount  of  i^araphernal  propei-ty  received  and  used  by  her  husband,  and 
for  which  the  plaintiff  has  a  judpfiuent,  is  wholly  immaterial  to  the  merits 
of  this  case. 
.  It  is,  therefore,  ordered,  adjudged  aud  decreed,  that  the  judgment  of 

the  lower  court  be  reversed,  and  that  this  case'  be  remanded  for  a  new 
trial  and  further  i)roceedings  a<»Gording  to  law,  with  instructions  to  the 
District  Judge  to  receive  in  evidence  the  schedule  in  the  insolvent  pro- 
ceedings of  Oscar  Koubien  against  his  creditors,  offered  by  the  plaintiff 
on  the  trial  of  the  case;  and  that  the  defendants  pay  the  costs  of  this  ap- 
peal. 


II.  W.  Smith  v.  Mr.  and  Mrs.  Porter. — \Vm.  Keli.v,  Tutor.  lutervenor. 

Where  letters  u(  tuU>i'>liit)  si*i  f«irth  tluii  tlic  party  hud  '' ooinplU*!  with  the  rfqubitioim  (if  the  hvio 
entlilc  him  Ut  iHliT-  of  tutorship,"  ii  \h  evideino  that  bond  ha«l  bet-n  givon. 

llic  origin  of  the  tItU'  nnd  the  rolMti(»n>Iiip  of  tho  vendor  and  von«h«o  are  mailer!*  of  ^eoonhigy  :  vbicb 
is  u  profH'r  subjt'i't  ot  puroi  evidence. 

APPEAL  from  the  Sixth  District  C!ourt  uf  New  Orleans,  HotreU^  J. 
Durant  &  Honwr,  for  plaintiff'  aud  appellant.     Bradford  d:  Lan- 
caster,  for  defendants,     llace  cO  Foster^  for  iutorvenor. 

Buchanan,  J.  Plaintiff  claims  a  slave  boy  named  John,  oh  his  property 
by  virtue  of  a  purchase  made  of  one  Mrs.  Ealer.  Mi's.  Ealer  purchased 
of  one  of  the  defendants,  Mi*s.  Porter.  The  suit  was  brought  by  seques- 
tration of  the  slave  in  possession  of  defendants.  WiUiam  Kelly,  dative 
tutor  of  two  minor  children  of  a  fonner  marriage  of  the  defendant  Mrs. 
P(u*ter  with  James  8.  Jones,  intervenes  and  claims  that  the  slave  John 
belongs  to  his  wards  by  inheritance  from  their  father.  The  first  question 
which  the  record  presents  is  raised  by  a  biU  of  exceptions  of  plaintiff  to 
the  admissibility  of  a  transcript  of  mortujiiy  proceedings  in  Jones*  succes- 
sion, on  the  ground  that  said  transcript  is  not  complete.  It  consists  of  ft 
petition  and  order  for  a  family  meeting  to  appoint  a  dative  tutor  to  the 
minors;  the  i^roces- verbal  of  deliberations  of  the  family  meeting,  and 
judgment  of  homologation  thereof;  an  inventory;  lett<»rsof  dative  tutor- 
ship to  the  intervenor;  and  a  petition  and  decree  for  the  recognition  of 
the  minors  as  the  heirs  of  James  S.  Jones.  It  seems  that  this  record  is 
sufficiently  complete  for  the  purpose  for  which  it  is  offered,  namely,  to 
establish  the  quality  of  tutor  and  of  heirs  in  the  intei'V'enor,  and  the  mi- 
nors represented  by  him.  There  is  another  objection  stated  in  this  bill 
of  exceptions:  that  it  doeS  not  appear  the  tutor  gave  bond,  as  required 
by  law.  But  the  lettei*s  of  tutorship  s^t  forth  that  the  intervenor  hati 
**  complied  with  the  requisitions  of  the  law  to  entitle  him  to  letters  of  tu- 
torship."    This  formula  implies  that  bond  had  been  given. 

It  is  proved  by  two  witnesses  that  the  mother  of  the  slave  John  for- 
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merly  belonged  to  the  grandmother  of  James  H.  Jones  and  Robert  O.  5""™ 
Jones,  his  brother.  Robert  O.  Jones  made  a  title  to  his  brother.  A  bill  vomt. 
of  exceptions  was  reserved  by  plaintiff  to  the  depositions  of  these  wit- 
nesses, as  establishing  title  to  a  slave  by  parol.  But  a  written  title  is  pro- 
duced in  connection  with  them,  to  wit,  a  notarial  sale  from  Robert  to 
James  Jones;  and  the  origin  of  the  title,  and  the  relationship  of  the  ven- 
dor and  vendee,  are  matters  of  genealogy,  which  is  a  proper  subject  of 
parol  evidence ;  and  is  moat  generally,  if  not  always,  only  susceptible  of 
proof  by  parol. 

We  agree  with  the  District  Judge,  that  the  slave  John  was  the  separate 
estate  of  James  8.  Jones;  and  that  plaintiff's  vendor  acquired  no  title  by 
the  apparent  sale  made  by  the  defendant  to  her.  It  is  therefore  unneces- 
sary to  examine  the  gi'ounds  of  the  argument  of  intei-venor's  counsel 
against  the  reality  of  that  sale. 

Jndgment  affirmed,  with  costs. 


I    16~37il 
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The  Judge,  in  grantiug  an  upiieal  lU-nutiKkil.  sliull  state  the  ainoniit  dC  tlic-  surety  to  be  ghvu  Uy  I'.n' 
ain^llant,  ami  tho  day  on  which  the  apjtoal  shall  ho  nMiiruod.     ('.  I*.  ft74. 

ON  the  relation  of  Ernest  Putnam,  Ex'r,  kc,  praying  for  a  mandamus. 
George  L.  Bright y  for  petitioner. 

Mebbick,  C.  J.  The  relator,  as  executor  of  the  last  will  of  Gideon  Fos- 
ter, deceased,  filed  an  account  and  tableau  of  distribution.  The  same 
was  opposed  by  John  Culbertson,  who  claimed  to  be  a  creditor  for  $250; 
and  also  by  another,  who  claimed  to  be  a  creditor  for  $25.  Both  opposi- 
tions were  sustained,  and  the  two  sums  were  by  the  judgment  of  the 
cx)urt  awarded  the  opponents.  The  court  also  struck  from  the  tableau 
the  legacies  proposed  to  be  distributed  to  such  of  the  heirs  as  are  alien 
enemies,  reserving  to  the  Confederate  States  whatever  right  they  might 
have  to  the  same.  The  executor,  the  widow  of  the  deceased,  and  Samuel 
H.  Kennedy,  as  agent  and  attorney  in  fact  for  certain  of  the  heirs,  filed  a 
petition  for  a  suspensive  appeal. 

The  appeal  was  granted  them,  on  giving  bond  and  security  "as  re- 
quired by  law.  '* 

They  gave  bond  in  the  sum  of  two  hundred  dollars  only.  Thereupon, 
a  rule  was  taken  upon  them  by  the  opponents  to  show  cause  why  the  sus- 
pensive appeal  should  not  be  set  aside  on  the  ground  of  the  insuflSciency 
of  the  bond.     On  the  trial,  the  rule  was  made  absolute. 

The  present  opposition  is  for  a  mandamus  to  compel  the  District  Judge 
to  grant  relators  a  suspensive  appeal  on  the  bond  they  had  filed. 

The  judgment  rendered  in  favor  of  the  opponents  was  for  money,  and 
amounted,  as  already  said,  to  two'  hundred  and  seventy-five  dollara.  For 
a  sospensive  appeal  in  such  case,  the  law  has  fixed  the  amount  of  the  ap- 
peal bond  at  a  sum  exceeding  the  above  by  one  half,  viz.,  ^12  50.  C.  P. 
575. 
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STAim  This,  then,  was  the  sum  fixed  by  the  order  of  the  Judge,  and  the  rela- 

jiiD«K2d*ri«.(/T.  tors  could  only  perfect  their  appeal  by  complying  with  the  order.  In- 
stead of  so  doing,  they  chose  to  give  bond  in  a  sum  fixed  by  themselves 
(viz.)  8200.  Now,  to  allow  i^arties  to  appeal  on  giving  bond  in  such  sums 
As  they  might  please  to  fix,  would  abrogate  article  574  of  the  Code  of 
Practice,  which  grants  the  appeal  only  on  the  order  of  the  Judge,  whose 
duty  it  is  to  state  the  amount  of  the  surety  to  he  gti'en  by  the  appellant 
We  are  aware  of  no  law  which  exempts  succes.sions  (against  which  judg- 
ments have  been  rendered)  from  this  mle.  The  cases  in  16  L.  R.  515, 
and  10  An.  R.  346,  do  not  make  such  exception.  See  the  case  of  Kepnnn 
V.  Whitfield,  15  An.  333. 

It  is,  therefore,  ordered,  that  the  api^lication  for  a  writ  of  mandamus  in 
this  case,  be  dismi.ssed  at  the  costs  of  relators. 


0.  H.  Allen  v.  L.  H.  Rodgkrs. — Thompson  &  Rkdwood,  IntervenofSi. 

Where  a  suit  was  commencod  by  attachmcut,  intertenord  claimed  certain  rights,  and  their  interveo- 
Uon  was  dismissed,  and  thereupon  said  intorveaors  in  open  Court  appealed — HM :  That  as  ibey  gare 
the  bond  only  in  favor  of  the  plaintiff,  the  appeal  must  be  dismissed  ;  Uio  defendant  must  be  tamed 
as  an  obligee  thereon.  He  was  a  nece-««ary  party  to  tlio  prorfo<ling  in  the  lower  rourl  and  equallf 
00  to  the  appeal.    11  An.  409. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
Field  cfe  SliacJclefordf  for  plaintiff.     D.  G.  Campbell,  for  intervener. 
JE.  Wooldridge,  attorney  ad  hoc. 

On  a  motion  to  dismiss. 

Merrick,  C.  J.  This  suit  was  commenced  by  attachment,  niid  fifty- 
three  bales  of  cotton  were  seized  as  the  property  of  Rodgers. 

The  intervenors  claimed  certain  rights  upon  the  cotton,  and  made  the 
plaintiff  and  defendant,  through  his  curator  ad  hoc,  parties  to  their  peti- 
tion of  intervention.  On  the  trial  of  the  case  the  petition  of  intervention 
was  dismissed,  and  thereupon  the  intervenors,  by  motion  in  open  court 
appeal.  They  have  however  given  bond  only  in  favor  of  the  plaintiff, 
Allen. 

The  curator  ad  hoc,  who  filed  the  answer  for  the  defendant  in  the  lower 
court,  appears  in  this  court  and  moves  to  dismiss  the  appeal,  on  the 
ground  that  the  defendant  is  not  named  as  an  obligee  in  the  bond. 

The  defendant  was  a  necessary  party  to  the  proceeding  in  the  lower 
court  and  equally  so  to  the  appeal.  He  ought  therefore  to  have  been 
named  as  an  obligee  in  the  bond,  and  the  objection  taken  by  the  curator 
ad  hoc  is  fatal.     V.  Bobert,  Ex'x,  v.  Bide  et  ah.  11  An.  409. 

It  is  therefore  ordered,  that  the  appeal  in  this  case  be  dismiiwed,  at  the 
costs  of  the  appellant. 
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Wm.  H.  Abravs  v.  Wm.  and  James  Jay. 

Whore  a  rule  is  tikon  to  .sot  asMo  an  onlcr  of  seizure  and  sale,  and  dismi8sod~^«Id:  That  wboro  the 
plaintlfT  <u»:nted  to  the  rule  by  going  to  trial,  without  objection,  on  its  merits,  the  time  occupied  by 
stich  proc<»pdiiu,'^  Intfrrupts  the  deluy  allowed  by  law  to  the  dofendantx  to  pro^pcute  a  .4Uf>pen.sive 
appeal. 

4  PPEAL  from  the  Sixth  District  Com-t  of  New  Orleans,  Howel  I,  J. 
/jl     Thomas  Curry,  for  plaintiff.    Race  ci5  Foster,  for  defendants  and  ap- 
pellants. 

On  a  motion  to  dismiss. 

Land,  J.  This  case  comes  before  iis  on  a  suspensive  appeal  taken  by 
the  defendants  from  an  order  of  seizure  and  sale  granted  on  certain  mort- 
gage notes. 

The  plaintiff  moves  to  dismiss  the  appeal,  on  the  ground  that  it  was 
granted  after  the  lapse  of  more  than  ten  days  from  the  notification  of  the 
order  of  seizure  to  the  defendants. 

The  facts  are  these:  The  order  of  seizure  and  sale  was  granted  on  the 
28th  of  May,  1861,  and  was  on  the  same  day  notified  to  the  defendants; 
three  days  afterwards,  to  wit,  on  the  1st  of  June,  the  defendants  took  a 
nile  on  the  plaintiff  to  show  cause  why  the  order  should  not  be  set  aside 
on  certain  specified  grounds.  (.)n  the  8th  of  June  following,  the  rule  was 
discharged;  and  on  the  17th  thereafter  a  susi^ensive  appeal  was  granted 
by  the  Judge  from  the  order  of  seizure  of  the  28th  of  May.  Three  days 
elapsed  from  the  notification  of  the  order  to  the  taking  of  the  rule  to 
set  it  aside;  and  from  the  discharge  of  the  rule  to  the  granting  of  the 
appeal,  nine  days  elapsed,  including  however  two  Sundays. 

It  may  be  observed,  that  if  the  days  during  which  the  rule  was  pend- 
ing be  not  computed,  then  the  appeal  was  taken  on  the  tenth  judicial  day 
from  the  notification  of  the  order,  and  was  in  time  to  suspend  its  execu- 
tion. The  District  Judge  appears  to  have  considered  the  rule  as  suspend- 
ing further  proceedings  in  the  case;  and  consequently  as  interrupting 
the  delay  allowed  by  law  to  the  defendants  to  prosecute  a  suspensive 
appeal 

As  the  plaintiff  nssented  to  the  rule  by  going  to  trial,  without  objection, 
on  its  merits,  we  must  for  the  purposes  of  this  case,  consider  the  proceed- 
ing as  authorized  by  the  rules  of  practice,  and  as  having  the  legal  effect 
given  to  it  by  the  District  Judge  in  granting  to  the  defendants  a  suspen- 
sive appeal. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  motion  filed  by 
th?  plaintiff  to  dismiss  the  appeal  in  this  case,  be  overruled. 
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George  Oronan  v.  The  City  of  New  ORiiEANS. 

Presumptions  arc  con^icq1lonco3  which  the  Law  or  the  Judgo  draws  Trom  a  known  fact  to  a  fact  on- 
known.  Presumptions,  not  established  by  law,  are  left  to  the  judgment  nnd  dUcretion  of  the  Judge. 
('.  C.  2203,  2267.     Prexumptvi  dicUur  ex  eo  quod  plerumqut  fU. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Hoicell,  J. 
J.  Livingston,  for  plaintiff  and  appellant.     /.  J.  Michel,  for  defend- 
ant. 

VooRHiES,  J.  The  plaintiff's  demand  for  the  value  of  services  rendered 
pursuantly  to  contract,  is  met  on  the  part  of  the  defendant  with  the  plea 
of  payment. 

The  defendant  exhibited,  on  the  trial  below,  a  warrant  purporting  to 
have  issued  for  that  purpose,  and  which  was  found  among  the  papers  of 
the  City  Treasurer.  This  document,  however,  does  not  bear  the  plain- 
tiff's endorsement,  although  former  warrants  are  by  him  endorsed;  nor 
do  the  books  of  the  Comptroller  and  of  the  Treasurer  show  any  entry 
concerning  the  warrant  in  question. 

These  facts  would  seem  to  indicate  that  this  warrant  had  never  been  in 
the  plaintiff's  possession;  but  when  it  is  kept  in  view  that  several  years 
elapsed  without  any  claim  being  pressed  by  him  against  the  City;  that  a 
subsequent  and  last  installment,  amounting  to  3^)000,  was  duly  paid  over; 
and  that  nothing  short  of  fraud  and  collusion  between  two  officers  oonld 
account  for  the  fact  that  the  warrant  had  never  been  held  by  the  plain- 
tiff, we  cannot  but  adopt  the  conclusion  of  the  District  Court,  that  the 
fact  of  payment  is  substantiated.    C.  C.  2263,  2267. 

Judgment  affirmed. 


RoRERT  HAaAN  u  J.  R.  Cox,  Syndic. 

Where  a  transcript  is  incomplete  by  the  Tault  or  the  plaintiff*  and  appellee,  who  baa  witbdrewn !)» 
instrument  on  which  was  founded  the  action,  and  which  was  annexed  to  and  nuide  part  of  the  prtj- 
tion,  the  cau8C  must  be  >>ent  back  for  a  now  trial. 

APPEAXi  from  the  Third  Dist.  Court  of  New  Orleans,  Duvigneaud  J. 
J.  C.  Boiling,  for  plaintiff.     Durant  <Sc  Hornrrr,  for  defendant  and 
appellant. 

Duffel,  J.  The  transcript  in  this  case  being  incomplete  by  the  fanlt 
of  the  plaintiff  and  appellee,  who  has  withdrawn  the  instrument  on  which 
was  founded  the  action,  and  which  was  annexed  to  and  made  part  of  the 
petition,  the  cause  must  be  sent  back  for  a  new  trial,  as  we  cannot  revise 
the  judgment  of  the  lower  Court. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  of  the  District 
Court  be  avoided  and  reversed;  that  this  cause  be  remanded  for  a  new 
trial,  and  that  the  appellee  pay  the  costs  of  the  appeal. 
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J.  C.  Miller  &  Co.  v.  Steamer  S.  F.  J.  Trabie  ct  a1. 

llAjrmont  inu6t  be  imputed  to  that  debt  which  iho  debtor  had  most  iotereHt  in  discharging. 
Tho  action  of  any  of  the  sureties  with  their  prinoiiwl,  cannot  bind  tlie  creditors  tn  whom  the  purchase 
price  is  due. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  PWce,  J. 
/.  B,  Cotton,  for  plaintiff.     Q.  L,  Bright^  for  de'fendant  and  appel- 
lant. 

Buchanan,  J.  The  steamer  Trabue  having  been  sold  in  execution  of 
various  judgments  against  her,  by  consent  of  parties,  instead  of  one 
twelve  months  bond  for  the  total  price  of  adjudication,  five  distinct 
bonds  of  the  purchaser,  with  different  sureties,  and  for  different  amounts, 
were  taken.  The  surety  on  one  of  those  bonds  now  claims  a  fund  in  this 
cotirt,  proceeding  from  a  policy  of  insurance  effected  by  the  Sheriff  and 
transferred  to  the  plaintiffs  in  execution;  on  the  gi-ound,  that  the  sure- 
ties on  the  other  four  twelve  months  bonds,  had,  subsequently  to  the 
signing  of  said  bonds,  and  in  virtue  of  a  conveyance  of  the  Trabue  to 
them  by  the  purchaser  at  sheriff's  sale,  assumed  upon  themselves  the 
whole  liability  of  those  bonds. 

This  claim  of  the  surety  is  put  by  his  counsel  upon  the  civil  law  doc- 
trine of  imputation  of  payments;  according  to  which,  the  debtor  of  sev- 
eral debts  has  a  right  to  declare,  when  he  makes  a  payment,  what  debt 
he  means  to  discharge;  and  when  the  receipt  bears  no  imputation,  the 
payment  must  be  imputed  to  the  debt  which  the  debtor  had  at  the  time 
most  interest  in  discharging,  of  those  which  are  equally  due.  C.  C.  arti- 
cles 2160  and  2162.  And  in  support  of  the  imputation  in  the  present 
instance,  to  the  bond  of  his  client,  the  learned  counsel  has  refen-ed  us  to 
the  report  of  a  case  decided  in  the  Supreme  Court  of  Maine,  to  be  found 
in  the  6th  Law  Reporter,  pages  501  to  506,  of  which  the  doctrine  is  thus 
stated:  **  Thus  a  payment  is  appUed  to  the  discharge  of  a  debt,  for  which 
a  snrety  is  bound,  rather  than  to  acquit  what  the  debtor  is  singly  bound 
for,  without  giving  any  security. '' 

The  same  doctrine  is  found  in  Pothier  on  Obligations,  530,  5th  corol- 
lary. "The  imputation,  says  Pothier,  is  made  ratlier  to  the  debt  for 
which  the  debtor  has  given  security  than  to  that  which  he  owes  sim- 
ply." 

In  the  present  case,  the  difference  in  the  respective  positions  of  the 
principal  and  sureties  in  the  different  bonds  given  for  the  price  of  the 
IVabtu,  is  a  difference  created  by  the  acts  and  an*augements  of  the  par- 
ties obligors  to  those  bonds,  since  they  were  given  among  themselves, 
and  without  any  privity  of  the  plaintiffs  in  execution,  the  obligees  in 
those  bonds. 

We  agree  with  the  District  Judge,  in  his  second  gi'ound  for  judgment, 
that  "the  action  of  any  of  the  sureties  with  their  principal,  cannot  bind 
the  creditors  to  whom  the  purchase  price  is  due, " 

After  applying  the  whole  proceeds  of  the  policy  of  insurance  to  the 
Hii.tisfaction  of  plaintiffs'  executions,  there  will  remain  still  due  and  im- 


376 


SUPREME  COURT  OP  LOUSIANA. 


•MiLUB  k  Q).     pai^  on  the  purchase  price  of  the  Trabue  a  balance  of  about  eleven  tliou- 
SrMMBi  TiuRi'i.  sand  dollars. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict  Court  be  affirmed,  with  costs. 


16S78 
J6J68 

16    37tti 
111    181, 


At  t^ 


The  State  i;.  John  Muuiolland. 

AlUiougb  the  rule  is  tliHt  evidence  of  the  commission  of  u  rcSo.iy  di:jtiDct  rroni  the  ouo  charged  in  ih» 

iDdiclment,  is  inadmissible,  yet  an  exception  IL'n  when  tlic  purpose  i5  to  prove  that  the  {x-iMoer  wi5 

actuated  by  malice. 
Tlie  testimony  or  a  \vitne:^s  before  an  inquest,  may  be  iidnatted  to  discredit  his  te&timooy  at  the  limf 

of  trial. 
Conredsion  is  admiiisible  in  uvideno«.>  where  it  hai^  been  elicited  by  niif'stions  put  by  a  person  luiYU)giM< 

authority,  a-s  where  the  ftarty  aslcing  titem  is  a  police  otUcer. 

APPEAL  from  the  Fii-st  District  Court  of  New  Orleans,  Hunt,  J. 
A.  F.  Field  and  R  Filleul,  for  appellant     T.  G.  Semmes,  Attorney 
General,  for  the  State. 

VooBHiES,  J.  The  prisoner  was  sentenced  to  death  for  the  crime  of 
murder. 

On  appeal  he  auks  the  reversal  of  this  judgment  on  several  grounds, 
which  are  lirought  up  by  bills  of  exception. 

1.  The  Attorney  General,  in  the  court  below,  propounded  to  a  witness 
the  following  question : 

"What  conversation  took  place  between  the  prisoner  and  said  Condon 
as  to  the  manner  in  which  the  said  Condon  received  his  wound,  and  by 
whom  inflicted?  " 

The  party  killed  was  an  individual  by  the  name  of  W.  O.  Somers;  and 
Condon,  the  quarter-master  of  a  steamship,  was  wounded  whilst  attempt- 
ing to  effect  the  arrest  of  the  prisoner.  The  latter  objected  to  the  qne»- 
tion  above  on  the  grounds: 

1st.  **  That  it  was  hearsay  and  irrelevant  testimony,  raining  a  collater- 
al issue  and  tending  to  create  a  prejudice  in  the  minds  of  the  jarors 
against  the  prisoner. " 

2d.     '*  That  the  stabbing  of  Condon  was  a  distinct  felony.  *' 

The  Attorney  General  stated  that  his  object  was  two-fold, — to  prove  a 
tacit  confession  on  the  part  of  the  prisoner,  and  to  show  malice;  that  for 
that  purpose,  and  the  evidence  being  part  of  the  res  gestae,  the  objections 
raised  against  its  inadmissibility,  were  without  foundation. 

The  District  Judge  allowed  the  question  to  be  propounded;  but,  the 
answer  being  deemed  unsatisfactory,  the  coimsel  for  the  State  on  the 
spot  requested  the  C'oui't  to  inform  the  jury  that  the  answer  was  not 
properly  before  them.  This  was  complied  with;  and  the  Judge,  inhis^ 
charge,  subsequently  reiterated  the  instruction. 

We  think  the  question  was  a  proper  one,  the  District  Judge  being  sat-] 
isfied  that  the  matter  to  be  elicited  by  it  formed  part  of  the  rts  gts^] 
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Furthermore,  although  the  rule  be  that  evidence  of  the  commission  of  a         ^^" 
felony  distinct  from  the  one  charged  in  the  indictment,  is  inadmissible,     MriHOLLAsn. 
yet  an  exception  lies  when  the  puri)08e  is  to  prove  that  the  prisoner  was 
actuated  bv  malice.  3  An.  512,  State  v.  Patza;  12  An.  382,  State  v.  lioJi- 
frischt. 

When  the  commission  of  both  oflfences  are  closely  linked  or  connected, 
as,  for  instance,  when  u})on  the  consummation  of  the  firat,  and  whilst 
being  hotly  pursued,  the  prisoner,  to  avoid  capture,  commits  the  second 
offence, — it  is  difficult  to  perceive  why  evidence  of  the  whole  transaction 
should  not  be  legal,  notwithstanding  two  distinct  felonies  have  thus  been 
perpetrated.  Roscoe,  Evid.,  p.  82. 

The  objection  that  Condon's  declaration  was  merely  hearsay,  is  of  no 
weight;  for  the  question  related  to  a  conversation  between  him  and  the 
prisoner.  I  Greenleaf,  J  199;  State  v.  Johnston,  10  An.  456. 

2.  Another  bill  of  exception  raises  the  question  of  the  legality  of  ad- 
mitting the  testimony  given  by  a  witness  at  the  in(iuest  held  by  the  Cor- 
oner, for  the  purpose  of  discrediting  him  before  the  jury. 

The  defendant's  counsel  bases  his  objection  on  the  gi'ound  that  the 
accused  is  not  present  when  the  inquest  is  held,  and  that  he  has  no  op- 
portunity to  cross-examine  the  witnesses.  If  the  credit  of  a  witness  may 
be  impeachetl  by  proof  that  he  has  made  statements  out  of  court,  contra- 
ry to  what  he  has  testified  at  the  trial,  there  can  be  no  difficulty  in 
admitting,  for  that  puri)ose,  the  examination  reduced  to  writing  and 
snbseribed  by  witnesses  interrogated  on  the  inquest.  Such  examination, 
however,  is  not  evidence  against  the  prisoner,  but  is  intended  merely  to 
discredit  the  witness,  who  at  the  trial,  and  previously,  may  have  made 
contradictory  statements,  in  such  matters  as  ai'e  relevant  to  the  issue. 
G-reenleaf,  Evid.  1 462.  Hence  it  is  not  necessary  that  the  prisoner  should 
have  had  an  opportunity  of  cross-examining  the  witness. 

3.  The  last  bill  of  exception  presents  the  question  * '  wjiether  a  police 
officer  has  the  right  to  ask  a  question  of  a  prisoner  in  his  custody. " 

In  their  brief  the  defendant's  counsel  state:  **This  evidence  of  the 
police  officer,  having  the  prisoner  in  charge  and  bringing  him  to  jail, 
ought  not  to  have  been  received,  without  the  State  having  first  negatived 
any  promise  or  inducement  held  out  by  the  poUce  officer;  before  receiv- 
ing the  admission  of  the  prisoner  in  evidence,  the  Judge  must  require 
evidence  that  the  confession  is  free  and  voluntary." 

We  will  here  observe  that  nothing  of  the  kind  is  to  be  found  in  the 
record.  The  statement  of  the  District  Judge,  which  stands  in  lieu  of  the 
lost  bill  of  exception,  does  not  even  allude  to  the  objection  that  the 
admission  was  not  free  and  voluntary;  this  gfound  of  complaint  conse- 
quently is  not  before  the  Court. 

Upon  the  question  properly  before  us  the  authorities  are  clear.  **A 
confession,  says  Roscoe,  x>.  45,  is  admissible  in  evidence,  where  it  has 
been  elicited  by  questions  put  by  a  person  having  no  authority.  Wilde's 
Moo.  C.  C.  452, — ante  p.  40;  so  where  the  party  asking  them  is  a  police 
officer. " 

The  counsel  for  the  accused  states  in  lus  brief  that  the  State  witness 
McMullen  committed  suicide  on  the  very  day  that  sentence  of  death  was 
passed  on  the  prisoner;  and,  in  this  connection,  he  makes  a  strong  appeal 
to  this  court  in  behalf  of  his  client.    This  circumstance  may  have  its 
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^^™         weight  with  the  Executive,  with  whom  is  vested  the  pardouing  preroga- 
ifcuioLLAsiD.     tive;  but  it  is  of  no  avail  before  a  tribunal,  whose  jurisdiction  in  crimi- 
nal matters  is  limited  by  the  Constitution  to  ([uc^stions  of  law. 
Judgment  affirmed. 

Merbick,  C.  J. ,  concurring.  The  ([uestion  propounded  to  the  witness 
McMullen  in  regard  to  what  conversiition  took  place  between  the  prisoner 
and  Condon  as  to  the  manner  in  which  he,  the  said  Condon,  received  his 
wound  and  by  whom  it  was  inflicted,  was,  I  think,  illegal  for  one  of  the 
purposes  offered,  and  legal  for  the  other  puri)oses. 

The  question  was  propounded  to  prove  facts  assumed  to  form  part  of 
the  res  gestw  and  to  prove  ferocity  and  malice. 

The  Attorney  General  stated  that  he  expected  to  prove  by  the  declara- 
tion made  by  Condon  in  the  presence  of  the  prisoner  and  not  denied  by 
him,  that  while  the  witness  McMullen  was  in  hot  inirsuit  of  the  prisoner, 
he  the  prisoner  rushed  on  board  the  steamship  Habuiia,  and  Condon  the 
quarter-master  in  attempting  to  stay  the  flight  of  the  prisoner  and  to 
arrest  him,  was  stabbed  by  him,  and  he  immediately  jumped  into  the  coal 
boat  alongside  and  concealed  himself  where  he  was  a  few  minutes  after- 
wards found. 

Testimony  (so  the  bill  of  exception  informs  us)  had  already  been  intro- 
duced tending  to  prove  that  the  defendant  had  stabbed  the  deceased  and 
immediately  fled  to  said  steamship  Halmna  lying  at  the  levee  but  a  short 
distance  from  the  scene  of  the  stabbing,  say  about  forty  or  fifty  feet,  and 
had  passed  through  the  steamship  and  jumped  into  a  coal  boat  alongside 
of  said  steamshi}),  where  he  was  found  a  few  minutes  afterwards  by  the 
witness  McMullen;  and  the  said  witness  having  so  found  the  prisoner, 
immediately  brought  him  on  board  the  steamship  in  the  presence  of  Wil- 
liam  Condon  who  was  bleeding  from  a  recent  wound  or  cut,  and  the  wit- 
ness confronted  the  prisoner  with  the  wounded  quarter-master. 

Thus  it  will  be  perceived,  that  had  the  tacit  confession  existed,  which 
it  was  hoped  the  question  would  elicit,  it  would  so  immediately  have  fol- 
lowed the  fatal  blow  given  to  W.  O.  Somers  and  been  so  connected  with 
the  flight  of  the  prisoner,  as  to  be  considered  a  part  of  the  rw  gestfF. 

It  was  therefore  legal  evidence.  It  t(?nded  to  identify  the  prisoner  and 
inferentially  to  show  malice  by  showing  a  consciousness  of  guilt  by 
resorting  to  such  extraordinary  and  desperate  means  to  escape. 

But  whilst  the  testimony  was  legal  as  forming  a  part  of  the  res  gestfr 
and  inferentially  to  show  malice,  it  was  inadmissible  to  i>rove  ferocity. 

The  question  in  all  cases  of  homicide,  under  the  certainty  of  proof 
required  by  our  law,  is,  did  the  accused  inflict  the  mortal  wound,  or 
administer  the  poison,  or  the  like? — Not,  is  he  an  evil  disposed  man,  or 
a  ferocious  man,  for  these  and  the  like  questions  go  to  the  character 
of  the  accused  which  in  general  is  not  the  subject  of  inquiry  before  the 
jiiry. 

Now,  suppose  the  State  had  simply  oflered  the  testimony  for  the  pur- 
pose of  showing  the  res  f/estfv  and  inferentially  to  show  malice  in  the  ac- 
cused, and  the  same  or  other  illegal  answer  had  been  given  by  the  wit- 
ness: would  it  have  been  error  when  the  answer  was  immediately  waived 
by  the  State,  and  the  Court  directed  the  jury  to  disregard  it,  and  in- 
formed them  it  was  not  evidence?  Should  it  be  in  the  power  of  a  witness 
by  an  illegal  answer  to  a  legal  question  to  render  abortive  the  most  for- 
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mal  imd  solemn  proceedings  in  a  criminal  cause?   These  questions  answer         ^*te 
themselves.  -  UvuioixANb. 

Agtiin,  has  the  discarded  answer  to  the  question  asked  by  the  Attorney 
General  prejudiced  the  accused  more  than  it  would  have  done  if  he  had 
propounded  the  same  question  merely  to  show  the  re*  (/estce  and  prove 
malice,  or  the  court  had  received  it  for  those  purposes  only?  I  cannot 
say  that  it  has,  and  consequently  I  cannot  say  that  the  Court  en*ed  even 
assimiing  that  the  momentary  reception  of  illegal  testimony  under  an 
illegal  examination  of  witnesses,  is  an  error  which  cannot  be  cured  by  the 
subsequent  withdrawal  of  the  same  by  the  State  and  the  explicit  charge 
of  the  Judge  to  the  jury  to  disregard  the  evidence. 

In  regard  to  Hobsden's  testimony,  the  examination  before  the  Coi*oner 
was  admissible  to  impeach  the  witness;  it  was  a  question  for  the  jury  to 
say,  whether  the  testimony  before  them  was  in  conflict  with  the  general 
tenor  and  principal  facts  of  McMullen's  testimony  which  he,  Hobsden, 
had  **in  the  main  "  corroborated  before  the  Coroner. 

I  also  concur  with  my  colleagues  on  the  other  questions  considered  in 
this  case. 
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Mrs.  Widow  Nixon  v.  Mrs.  B.  Fiffet  et  als.  TT^ 

Tlie  Act  or  1828  repealed  the  whole  body  or  the  Spanish  Inw.s  which  remained  in  force  after  the  promul- 

^t ion  of  the  Code  of  1808. 
Sabsaqaent  laws  do  not  repeal    former  oiioh  by  containiDg  difTerent  provisions  :  they  must  bo  contrary. 
Husband  and  wife  may  by  their  marriage  contract,  malce  reciprocally,  or  one  to  the  other,  or  receive 

from  other  persons  in  consideration  of  their  marriage,  every  kind  of  donation,  according  to  the  rules 

and  under  the  modifications  pro^^iTibed  in  the  title  of  douations  inter  vivot  and  mortis  eaiua. 
As  tho  laws  of  Spain  remained  in  force  in  I^niiainna  after  the  adoption  of  the  Code  of  1808  and  until  the 

repealing  Act  of  1828,  a  donation  propter  nvjiias  or  mran  is  not  included  in  the  dower. 

APPEAL  from  tlie  Fifth  District  Court  of  New  Orleans,  JEgglestoii,  J. 
P,  Souli,  for  plaintiff.     Buvant  &  Honior,  for  defendants  and  appel^ 
lants.     IJfnt/  d;  Denkgre,  for  Rochereau  and  Holmes. 

Duffel,  J.  The  defendant  is  appellant  from  a  judgment  of  the  Dis- 
trict Court,  decreeing  a  certain  lot  of  ground,  situated  in  the  city  of  New 
Orleans,  to  the  plaintiff,  as  her  dotal  property. 

It  appears,  from  the  pleadings  and  the  evidence,  that  John  Nixon,  on 
the  21st  of  Sej^tember,  1815,  made  by  public  act,  to  the  plaintiff,  in  view 
of  their  contemplated  marriage,  a  donation  of  the  property  in  controversy. 

The  act  of  donation  contains,  among  others,  the  following  clauses: 
"  The  .said  donor  doth  declare  further,  that  the  foregoing  valuation  of  the 
property  is  matle  only  with  a  view  of  ascertaining  the  value  of  the  same, 
and  not  lo  transfer  the  property  to  him  in  kind  and  leave  him  responsible 
for  the  amount  thereof.  And  the  said  donor  doth  moreover  declare  that 
he  re8er\'es  to  himself  the  right  of  reversion  of  the  said  property  back 
again  to  him,  or  his  heirs,  in  case  he  should  survive  the  donee,  or  her 
descendants,  if  any  she  should  have." 

The  donor  and  donee  were  soon  thereafter  joined  in  wedlock. 
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Nixon  John  Nixon  died  June  7th,  1849,  and  this  action  was  commenced  March 

Tw*£T.        8th,  1869. 

It  also  appears  that,  on  the  13th  of  March,  1836,  John  Nixon  sold  the 
same  property  to  Robert  Ferriday,  through  whom,  by  a  regular  chain  of 
title,  the  defendant  asserts  ownership  in  herself.  The  plaintiff  intervened, 
in  the  act  of  sale  to  Ferriday,  for  the  purpose  of  renouncing  her  legal 
mortage  on  the  property  thus  conveyed. 

It  further  appears  that,  on  the  31  st  of  January,  1843,  John  Nixon,  by 
public  act,  transferred  to  the  plaintiff,  as  authorized  by  the  Code,  article 
2421,  No.  2,  certain  landed  property  and  slaves,  to  replace  her  dotal  prop- 
erty, and  others,  alienated  by  him,  and  in  particular  the  price  of  the 
property  sold  to  Ferriday,  as  above  stated. 

We  have  not  been,  by  the  learned  counsel  engaged  in  the  cause,  fa- 
vored with  any  adjudged  ciise  to  the  point,  under  our  State  jurisprudence, 
nor  have  our  researches  enabled  us  to  find  an  analogous  one  in  our  Re- 
l>orts.  All  our  decisions  (and  they  bear  remotely  on  the  subject)  refer 
principally  to  the  right  of  mortgage  of  married  women  on  account  of  do- 
nations 2)?'op/er  nuptias.     Gates  v.  Letjendre,  10  Rob.  74. 

This  litigation  must,  it  is  evident,  be  determined  under  the  xlro^'ision8 
of  the  Code  of  1808,  and  the  laws  of  Spain,  in  so  far  as  they  are  not  re- 
pugnant to  the  Code.  That  the  two  must  be  construed  together,  In  pari 
mater iay  has  long  been  the  settled  jurisprudence  of  the  State,  as  the  fol- 
lowing extracts  will  show:  **The  Act  of  1828  repealed  the  whole  body  of 
the  Spanish  laws,  which  remained  in  force  after  the  promulgation  of  the 
Code  of  1808."  Handi/  v.  Parkisoti,  10  La.  99.  See  also  Beard  v.  Pay- 
dras,  4  M.  368. 

**  Subsequent  laws  do  not  repeal  former  ones,  by  containing  different 
provisions:  they  must  be  contrary."     Lacroix  v.  Coquet,  5  N.  S.  527. 

"The  jurisprudence  of  Spain  came  to  us  with  her  laws.  We  have  no 
more  power  to  reject  the  one  than  the  other.  The  people  of  Louisiana 
have  the  same  right  to  have  their  cases  decided  by  that  jurisprudence,  as 
the  subjects  of  Spain  have,  except  so  far  as  the  genius  of  our  Government, 
or  our  positive  legislation  has  changed  it."  Strtfl  v.  His  (yeditors,  5  N.  S. 
569. 

**  The  question,  does  the  enactment  in  our  C'ode  of  a  general  provision 
existing  in  the  Spanish  law  repeal  the  exception  which  accompanied  it  in 
that  law.  We  have  so  repeatedly  decided  the  contrary,  and  the  jurispra- 
dence  of  the  Court  is  so  fixed  in  this  matter,  that  it  is  unnecessary  to  re- 
fer to  cases  in  which  the  principle  has  been  settled."  Valson  et  ahf,  v, 
Cloutiery  3  La.  170. 

The  property  of  the  wife,  both  under  the  C-ode  of  1808  and  tlie  Spanisli 
laws,  is  divided  into  two  kinds,  dotal  and  extra-dotal.  C^ode,  p.  324,  Arts. 
11  and  12;  Partida  IV,  Title  XI,  Laws  I  and  XVn. 

The  first  chapter,  under  the  title  of  marriage  contract,  p.  322,  treats  of 
general  dispositions,  and  the  9th  article  thereof  declares:  **  The  most  or- 
dinary conventions  in  marriage  contrac»t,  are  the  settlement  of  the  dowTV, 
and  the  various  donations  w^hich  the  husband  and  ^ife  may  make  to  each 
other,  either  reciprocally  or  the  one  to  the  other,  or  which  they  may  re- 
ceive from  othei*s  in  consideration  of  the  mai'riage. " 

The  first  section  of  the  second  chapter,  article  15,  p.  326,  treats  of  do- 
nations made  in  consideration  of  marriage.    The  article  in  (question  readB: 
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**  Husband  and  wife  may,  by  their  maiTiage  contract,  make  reciprocally,         N"®^ 
or  one  to  the  other,  or  receive  from  other  persons  in  consideration  of        iiFyw. 
their  marriage,  every  kind  of  donations,  according  to  the  rules  and  under 
the  modifications  prescribed  in  the  title  of  donations  inter  vivos  and  inov- 
tis  causa.  *' 

Thus  we  see,  by  a  combination  of  the  two  articles  above  copied,  three 
distinct  objects,  which  may  each  be  the  substance  of  a  valid  contract: 
Ist.  The  settlement  of  a  dowry  by  the  wife.  2d.  Donations  by  the  hus- 
band to  the  wife,  and  vice  versa.  3d.  Donations  made  by  others,  to  the 
wife,  or  to  the  husband,  or  to  both. 

The  second  section  of  the  second  chapter,  p.  326,  treats  particularly  of 
dowry,  which  is  defined  as  follows:  Art.  16,  **  By  dowry  is  meant  the  ef- 
fects which  the  wife  brings  to  the  husband  to  support  the  expenses  of  the 
marriage.*'  Art.  17,  **  Every  thing  which  the  wife  settles  upon  herself,  or 
which  is  ^ven  her  by  the  marriage  conti'act,  is  included  in  the  dowry, 
unless  there  be  a  contrary  stipulation."  Art.  20,  ** Dowry  can  be  settled 
either  by  the  wife  herself,  or  by  her  father  or  mother  or  other  ascendants, 
or  by  her  other  relations,  or  even  by  strangers." 

The  16th  and  20th  articles  would  seem  to  exclude  donations  made  by 
the  husband,  while  the  17th  article  would  include  them,  unless  modified 
by  other  articles  when  construed  together,  as  a  whole. 

We  may  be  spared  the  necessity  of  this  analysis,  and  find  the  solution 
of  the  vexed  question,  by  looking  into  the  Spanish  laws. 

Title  n.  Law  1st,  of  the  4th  Partida,  describes  dowry  and  donations 
as  follows:  **  That  which  the  wife  gives  the  husband,  on  account  of  mar- 
riage, is  called  dowry.  It  is  a  sort  of  donation  made  with  a  view  to  her 
maintenance,  and  to  the  support  of  the  marriage;  and  according  to  what 
is  said  by  the  ancient  sages,  it  is,  as  it  were,  the  patrimony  of  the  wife. 
And  that  which  the  husband  gives  the  wife,  on  account  of  marriage,  is 
called,  in  Latin,  donatio ]}ropt^r  nuptias,  which  means,  a  donation  which 
the  man  gives  the  woman,  on  account  of  his  marriage  with  her;  and 
which,  in  Spanish,  is  properly  called  ai*ras." 

Under  the  second  law  of  the  same  Partida  and  section,  we  find  two 
sorts  of  dowry  and  two  sorts  of  ai^as: — Adventitia,  by  which  is  meant  the 
dower  which  the  wife  gives  to  the  husband  out  of  her  own  effects,  or 
which  is  given  for  her,  by  her  mother,  or  by  any  other  relation  not  of  the 
direct  ascending  or  descending  lines,  or  by  a  stranger:  and  profectiticif  by 
which  is  meant  the  dower  which  proceeds  from  the  estate  of  the  father, 
or  grandfather  of  the  wife,  or  from  some  other  person  from  whom  she 
descended  in  the  direct  line. 

The  two  kinds  of  donations,  or  arms,  are,  first,  the  one  which  the  hus- 
band makes  to  the  wife  on  account  of  the  dower  received  by  him;  second, 
the  one  which  the  husband  makes  gratuitously,  and  which  is  called  spon- 
salitia  largitas. 

It  is  evident,  from  what  precedes,  that  donations  from  the  husband  to 
the  wife,  make  no  part  of  the  dower,  under  the  Spanish  jurisprudence. 

It  is  equally  clear  that  the  above  copied  article  of  the  Code  of  1808,  art. 
20,  is  an  embodiment  of  Title  XII,  Law  II,  of  the  IV  Partida,  descriptive 
of  the  composition  of  dower. 

It  therefore  follows,  by  the  well  known  rules  of  interpretation  and  con- 
struction, that  as  the  laws  of  Spai^  i^^iciained  in  force  in  Louisiana  9fter 


382  SUPREME  COURT  OF  LOUISIANA. 

N«o»         the  adoption  of  the  Code  of  1808  and  until  the  great  repealing  Act  of  182S, 
I'lrrKT.         that  donations  propfe}'  nuptias,  or  arras,  are  not  included  in  the  dower. 
This  conclusion  is  not  in  conflict  with  any  provision  of  the  Code,  but  con- 
forms with  the  principles  enunciated  in  our  introductory  quotations. 

The  property  in  question  must,  therefore,  be  classed  as  the  extra-dotal, 
or  paraphernal  property  of  the  wife. 

It  is  true  that  the  VII  Law  of  th(>  IV  Partidii,  Title  XI,  provides  thai 
**  the  husband  cannot  sell,  alienate  or  dissipate,  during  marriage,  cither 
the  estate  he  had  given  his  wife,  or  the  dowry  he  had  received  from  her," 
&c.  But  it  seems  clear  to  us  that  the  framers  of  the  old  Code  have  acted 
directly  on  this  prohibitory  law,  which  is  an  exception  to  the  general  law 
which  declares  all  persons  capable  of  selling  and  buying  any  effect  of  com- 
merce.    Code,  p.  348,  Arts.  14  and  16. 

The  36th  article  of  the  Code,  p.  328,  says:  *' Immovables  settled  as  a 
dowry,  can  be  sold  or  mortgaged  duriupr  the  marriage,  neither  by  the 
husband,  nor  by  the  wife,  nor  by  both  together,  except  as  is  hereinafter 
excepted. " 

The  prohibition,  as  to  the  alienation  of  property  donated  by  the  hus- 
band, and  which,  as  we  have  stated,  is  properly  classed  as  extra-dotal  or 
paraphernal,  is  not  only  excluded  by  strong  implication,  but,  as  we  con- 
ceive, by  a  contrary  provision.  Article  58,  p.  334,  declares:  "The  wife 
has  the  administration  and  the  enjoyment  of  her  paraphernal  effects.  But 
she  can  neither  alienate  the  same,  nor  appear  in  court  of  justice  concern- 
ing said  effects,  without  the  authorization  of  the  hiisband,  or  if  he  shonld 
not  give  it,  without  the  authorization  of  the  Judge.'' 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court  be 
avoided  and  reversed;  and  it  is  further  ordered  and  decreed,  that  the  de- 
mand of  the  plaintiff  be  rejected,  at  her  costs  in  both  courts. 
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Ambrose   Lanfear  v.  James  Harper  et  aln. 

Wboro  equity  seems  to  reciuire  it,  the  case  will  be  remanded  for  a  new  trial. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Charles,  Burthe,  J. 
Handlin  d;  St.  Paul,  for  plaintiff.  T.  J,  d-  A.  J.  Semmett,  for  de- 
fendants and  appellants. 

Merrick,  C.  J.  A  suit  between  the  plaintiff  and  defendant  James  Har- 
per, involving  the  title  to  the  land  now  in  controversy,  was  before  this 
Court  in  December,  1858.  See  13  An.  548.  In  that  case  a  judgment  of 
non-suit  was  rendered. 

Suit  having  been  commenced  de  novo  against  Harper  and  one  Neufeldt, 
on  the  trial  it  was  agreed  by  counsel  that  the  case  should  be  submitted  to 
the  court  on  the  evidence  on  file  in  the  former  case,  with  such  additional 
CAddence  as  they  might  then  file.  In  the  former  case,  it  will  l>e  seen  by 
reference  to  the  Reports,  the  judgment  was  reversed,  on  the  ground  that 
neither  the  procea-verhal  nor  the  order  of  sale  of  the  property  of  the  suc- 
cession of  Francis  M.  Ward,  deceased,  was  offered  in  evidence.     On  the 
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trial  of  the  present  case,  the  defect  in  this  particular  was  supplied.     The       Lahmar 
plaintiff  had  judgment.  Uavol. 

It  is  now  objected  by  defendants  and  axjpellauts,  that  the  alleged  trans- 
fer of  the  property  from  the  succession  of  Daspit  St.  Armand,  deceased, 
to  Francis  M.  Ward,  stands  in  the  same  predicament  as  stood  the  alleged 
transfer  from  Ward's  estate  to  William  Polk  on  the  former  trial.  A  nota- 
rial act  of  sale  between  a  person  styling  himself  executor  of  St.  Armand 
and  Francis  M.  Ward  is  in  evidence,  but  neither  the  2>roce8-verhal  nor  the. 
order  for  the  sale  of  the  property  by  the  Probate  Court  has  been  produced, 
as  we  are  able  to  discover. 

.  This  objection  existed  in  the  former  case,  but  probably  it  was  not  con- 
sidered, on  account  of  the  manner  in  which  the  defect  in  William  Polk's 
title  was  presented  by  appellant;  and  the  objection  taken  was  considered 
sufficient  for  the  decision  of  that  case. 

According  to  the  decisions  in  the  13th  An.  523  and  548,  plaintifiTs  title 
is  defective  on  the  ground  urged  by  defendants,  but  as  some  inadvertence 
may  have  been  induced  by  reason  that  the  objection  was  not  noticed  in 
the  opinion  of  this  Court  in  the  other  case,  we  think  the  cause  should  be 
remanded  for  a  new  trial. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  Court,  that  the 
judgment  of  the  lower  court  be  reversed,  and  that  this  case  be  remanded 
for  a  new  trial;  and  that  the  appellee  2)ay  the  costs  of  appeal. 

VooRHiEs,  J.,  absent. 
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Thomas  J  Spear  v.  Gardner  &  Densler. 

Where  there  ts  a  apcHiuiI  contract  which  flxos  a  contingent  conripenAation,  a  party  cannot  recover  on  a 
qtuaUtiM  merwL 

The  principal  may  revoke  his  power  of  attorney  whenever  he  thlnlu  proper,  and,  if  necessary,  com- 
pel the  agent  to  deliver  up  the  written  instrument  containing  it,  if  it  be  under  private  .signature. 
C.  C.  2S97. 

APPEAIi  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
V.  F.  <fc ./  B.  Cotton,  for  plaintiff  and  appellant.  A.  T.  Steele,  for 
defendants. 

liAND,  J.  The  plaintiff  sues  on  a  quantum  meruit,  to  recover  the  value 
of  services  rendered  by  him  in  the  capacity  of  agent  for  the  defendants. 
He  cannot  recover;  first,  because  there  was  between  him  and  the  defend- 
ants, a  special  contract  which  fixed  a  contingent  compensation  for  his 
services;  secondly,  because  the  event  on  which  his  compensation  depend- 
c^l,  under  the  terms  of  the  contract,  never  happened;  and  thirdly,  be- 
cause the  revocation  of  the  plaintiff's  power  of  attorney  was  no  such 
violation  of  the  contract  of  mandate,  as  entitled  him  to  recover  the  value 
of  his  services,  in  the  nature  of  damages,  as  contended  by  counsel.  C.  C. 
Art.  2997. 

The  disbursements  by  the  plaintiff  were  the  subject  of  a  settlement 
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Sprar        bewecn  the  parties  at  the  termination  of  the  agency,  at  which  time  the 
Gardnxr.       present  demand,  so  fai*  as  appears,  was  not  made  of  defendants. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  jndgmeDt  of 
tlie  District  Court  be  affirmed,  with  costs. 
VooBHiES,  J.,  absent. 
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The  State  v.  Wilijam  Brown,  alias  Scotty. 


122         \tr-  The  error  which  will  justify  the  reversal  of  a  Jadgment  must  be  one  which  ha.«,  or  nuy  bare.occa- 

.-liODed  the  prisoner  some  iQjury. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Kuniy  J. 
E.  Ahellj  for  appellant.     T.  J.  SemmeSy  Attorney  Greneral,  for  tlie 
State.  _ 

Mebbick,  C.  J.  The  prisoner  has  been  convicted  of  the  murder  of 
Barney  McGuire,  and  sentenced  to  suffer  the  penalty  of  death.  After  an 
unsuccessful  motion  for  a  new  trial,  the  accused  has  appealed. 

The  record  shows  that  the  motion  for  a  new  trial  was  filed  on  the  al- 
leged ground,  that  the  evidence  disclosed  a  case  of  self^lefence  on  the 
part  of  the  accused,  and  also  on  the  ground  of  the  supposed  error  of  the 
Judge  in  excluding  certain  testimony  of  the  prisoner's  witness  from  the 
jury.  A  bill  of  exception  has  made  the  ruling  of  the  District  Judge  a  part 
of  the  record,  and  we  will  proceed  to  consider  the  question  raised  by  the 
same. 

On  the  trial  of  the  case  before  the  jury,  the  prisoner  placed  a  witness 
upon  the  stand  and  offered  to  prove  by  the  same,  that  the  deceased  was  a 
man  of  desperate  and  dangerous  character,  in  order  to  show  that  at  the 
time  of  the  homicide  the  prisoner  had  reasonable  grounds  to  apprehend 
the  los  i  of  his  life,  or  great  bodily  harm. 

And  in  order  to  lay  the  basis  for  the  reception  of  this  testimony,  the 
prisoner  had,  as  api)eiirs  by  tlie  bill  of  exceptions,  introduced  a  witness 
who  testified  that  two  or  three  months  previous  to  the  homicide,  the  ac- 
cused, who  was  at  X<oui8ville,  Ky. ,  said  he  would  kill  Brown,  and  thai  he 
would  follow  him  to  New  Orleans  and  have  his  life,  and  that  witness  in- 
formed Brown  of  it,  who  made  light  of  it;  that  the  difficulty  was  about  an 
election  in  Louisville. 

Another  witness,  it  was  admitted,  would  prove  that  the  day  before  the 
homicide,  the  deceased,  in  a  clandestine  manner,  struck  the  prisoner  on 
the  head  with  a  stick  of  wood  and  felled  him  to  the  ground,  caosing  the 
blood  to  flow  freely;  and  then  threatened  to  take  the  life  of  the  prisoner. 

Another  witness  testified,  that  the  deceased,  about  three  quarters  of  an 
hour  before  the  homicide,  desired  to  borrow  a  large  bowie-knife,  which 
was  refused  him. 

And  another  witness,  a  man  of  bad  character  and  a  reputed  thief,  who 
had  been  with  the  prisoner  in  the  Parish  prison,  testified  that  he  was  on 
the  steamboat  Atlantic  when  the  homicide  occurred,  and  saw  the  de- 
ceased came  out  of  a  room  and  saw  the  prisoner  go  towards  the  stem  of 
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the  boat,  and  that  the  deceased,  applying  an  opprobrious  epithet  to  the  ^^"^ 
prisoner,  said:  "I  have  got  yon  where  I  want  you/'  and  at  the  same  time  Browh. 
raising  his  hand  as  if  to  draw  a  weapon;  that  he  did  not  see  any  weapon 
with  prisoner;  that  he  then  left  to  avoid  seeing  (what  he  called),  the 
"fuss  "  which  he  anticipated,  and  when  he  got  on  the  staging  of  the  boat 
heard  the  pistol  fire,  and  in  a  few  minutes  afterwards  saw  the  prisoner  run 
across  the  levee. 

The  counsel  for  the  prisoner  in  the  lower  court  appears  to  have  recog- 
nized the  rule  laid  down  in  the  case  of  The  State  v.  Chandler,  5  An.  489, 
that  testimony  in  general,  that  the  deceased  was  a  quarrelsome  man,  of 
violent  temper  and  dangerous  when  excited,  is  inadmissible  on  a  trial  un- 
der  an  indictment  for  murder.  But  he  seems  to  have  proceeded  upon 
the  supposition  that  there  is  an  exception  to  this  rule  where  the  deceased 
was  the  assailant,  and  that  in  such  case  the  character  and  disposition  of 
the  deceased,  as  well  as  his  physical  strength  and  the  manner  in  which  he 
was  armed,  were  proper  subjects  of  inquiry  before  the  jury  in  order  to  de- 
termine whether  there  were  reasonable  grounds  for  the  defendant  to  con- 
clude that  a  necessity  of  taking  the  life  of  the  deceased  existed  in  order 
to  save  his  own,  or  at  least  to  save  himself  from  great  bodily  harm. 

Whether  our  law  recognizes  this  exception  to  the  general  rule,  and  if  it 
does,  whether  the  District  Judge  can  inquire  into  the  truth  of  the  facts 
testified  to  by  the  witnesses  as  the  basis  for  the  introduction  of  the  proof, 
and  receive  or  reject  the  testimony  as  he  shall  believe  or  disbelieve  them, 
are  questions  which  we  do  not  feel  called  upon  to  decide  in  this  case;  for 
it  also  appears  by  the  same  bill  of  exceptions,  that  after  the  State  had 
closed  its  rebutting  testimony,  the  objection  to  the  evidence  of  the  char- 
acter of  the  deceased  was  withdrawn  by  the  Attorney  General,  and  the 
prisoner  was  permitted  to  ofifer  the  testimony  if  he  thought  proper;  but  he 
declined  so  to  do,  as  stated  by  his  counsel,  because  the  court  had  pro- 
nounced it  illegal  and  inadmissible. 

It  has  often  been  said  by  the  Court,  that  the  error  which  wiU  justify  the 
reversal  of  a  judgment,  must  be  one  which  has  or  may  have  occasioned  the 
prisoner  some  injury.  It  cannot  be  said  that  any  injury  was  occasioned 
him  by  the  ruling  of  the  District  Judge  in  the  present  case,  because  the 
prisoner  himself  declined  to  introduce  the  testimony:  volenti  non  fit  inju- 
ria. Neither  can  he  say  that  such  interlocutory  order  of  the  Judge  on  the 
question  of  the  admissibility  of  the  testimony  would  have  prejudiced  him 
on  the  trial;  for  non  constat,  the  Attorney  General  might  have  conceded 
the  question  of  law,  and  the  Judge  perliaps  might  not  have  refused  on  the 
trial,  after  the  testimony  had  been  received,  to  charge  on  this  point  as  re- 
quired by  the  accused.     See  State  v.  Kennedy,  11  An.  480. 

Of  the  facts  involved  in  the  motion  for  a  new  trial,  we  are  not  permitted 
to  inquire.  The  District  Judge  was  of  the  opinion  that  the  testimony 
proved,  that  twenty-four  hours  after  the  alleged  provocation,  the  prisoner 
searched  out  the  deceased  to  kill  him  and  did  kill  him.  The  law  makes 
the  verdict  of  the  jury  and  finding  of  the  District  Judge  on  this  branch  of 
the  case  final. 

We  cannot,  therefore,  say  that  any  error  has  intervened  in  the  proceed- 
ings and  trial  of  this  cause  to  the  prejudice  of  the  prisoner.  See  Wheaton 
Crim.  Law,  294  and  395,  ed.  1852;  2  Greenleaf  s  £v.  No.  27. 

49 
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8»^™  It  is,  therefore,  considered  by  this  Court,  that  thft  judgment  of  the 

Brow.        lower  court  be  affirmed,  with  costs. 
VooBHiES,  J.,  absent. 
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0.  RosELius  et  al.  v.  J.  A.  Barelli  et  al. 

One  of  Boveral  plaintiffs  cannol  releaao  his  oo-plaintilCs  from  the  paymont  of  costs,  in  order  to  inak<> 
them  disinterested  witnesses. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  HoittU,  J. 
Alfred  PMlllps,  for  plaintiff.     Geo.  S.  Lncey^  for  defendant  and  ap- 
pellant. 

Lakd,  J.  The  plaintiffs,  who  wore  formerly  partners  in  a  plantation, 
sue  to  recover  the  price  of  a  slave  sold  at  auction,  with  other  slaves  be- 
longing to  the  partnership,  without  any  warranty  except  as  to  title. 

The  defendant  resists  the  plaintiff'  claim  on  the  ground  of  redhibitorr 
defects  in  the  slave,  to  their  knowledge,  before  and  at  the  time  of  the 
sale. 

The  case  was  tried  by  a  jury  who  rendered  in  favor  of  the  plaintiils  n 
verdict  which  was  confirmed  by  the  judgment  of  the  lower  court. 

The  defendant  has  appealed,  and  eomi)lain8  of  the  ruling  of  the  Judge 
a  quo  on  the  trial,  in  permitting  the  testimony  of  two  of  the  plaintiffs  to 
be  received  in  evidence,  notwithstanding  his  objections  at  the  time,  as 
shown  by  his  bill  of  exceptions  in  the  record. 

The  Judge  received  the  testimony  of  the  witnesses  for  the  reaKon,  that 
they  had  conveyed  all  their  interest  in  the  suit,  and  had  subrogated  their 
co-plaintiff  to  all  their  rights  against  the  defendant;  and  had  been  releasetl 
by  him  from  all  liability  of  every  character  whatsoever  which  had  arifien, 
or  might  afterwards  arise  out  of  the  suit,  whether  fc^r  costs,  warranty,  or 
otherwise. 

The  Judge  eiTed  in  receiving  the  testimony;  because  one  of  several 
plaintiffs  cannot  release  his  co-plaintiffs  from  the  payment  of  costs,  and 
thereby  divest  them  of  all  pecuniary  interest  in  tlie  event  of  the  suit;  for 
the  reason  that  the  costs  are  due  U^  the  officers  of  court,  to  whom  th*» 
plaintiffs  are  liable  in  soUdo  for  the  payment  of  all  fees  from  the  com- 
mencement of  suit.  A  co-plaintiff  can  only  be  released  from  the  payment 
of  costs,  by  the  parties  to  whom  the  costs  are  due.  A  release  by  any  one, 
except  the  creditor  or  his  authorized  jigent,  is  -w-ithout  any  legal  effect  and 
void. 

It  is  therefore  ordered,  adjudged  and  decreed,  tliat  the  judgment  of 
the  lower  Court  be  avoided  and  reversed;  and  that  this  cause  be  remandetl 
for  a  new  trial,  and  further  proceedings  according  to  law ;  and  that  the 
appellee  pay  the  costs  of  this  appeal. 
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Richard  Phillips  v.  R.  K.  Bonham  and  C.  W.  Ivens. 

A  party  han  a  clear  right  of  action,  «sb  contractu,  under  u  bond  given  for  a  writ  of  arrost,  to  the  same 
extent  that  would  the  owner  of  sequestered  property  have  for  the  wrongful  suing  out  of  a  writ  of 
.sequestration ,  the  condition  of  the  bond  being  the  same  in  both  cases.  Hence  it  is  not  necessary, 
to  entitle  a  party  to  recover  special  damages  resulting  from  his  illegal  arrest,  that  he  should  allege 
and  prove  malice  and  want  of  probable  cause. 

Wtiere  the  defendants  in  making  or  procuring  the  arrost,  acted  under  the  advice  of  counsel  given  in 
good  faith,  that  they  had  a  good  cause  of  action  against  the  defendant  in  said  suit,  and  a  legal 
right  to  hold  him  to  ball  therefor— //eld :  Tliat  the  defendants  are  not  liable  in  damages. 

4  PPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howell,  J. 
li    Mott  cfe  Fra8(n%  for  plaintiff.     /.  IS.  Vandahon  and  Durant  (&  Hor- 
mry  for  defendants  and  appellants. 

Duffel,  J.  The  defendants  are  a^^pellants  from  a  judgment  of  the 
Sixth  District  Court  of  New  Orleans  condemning  them  to  pay  five  hun- 
dred dollars,  for  an  illegal  and  malicious  aiTcst  of  the  plaintiff  in  a  civil 
action. 

The  writ,  under  which  the  arrest  complained  of  was  made,  was  quashed 
on  proof  that  the  present  plaintiff  was  a  non-resident  and  had  not  ab- 
sconded from  his  residence.  One  of  the  defendants,  Ivens,  was  charged 
simply  because  he  was  surety  on  the  bond  given  by  the  other  defendant, 
Bonham,  to  obtaiu  the  arrest.  The  amoimt  of  tliis  bond  is  ^1950,  and  the 
amomit  claimed  in  damages  for  the  illegal  arrest  is  $10,000,  one-half  as 
special  damages  and  the  other  half  for  ^^pei'sonal  indignity ^  d'C."  The 
present  plaintiff  was  bailed  after  having  remained  in  the  custody  of  the 
Sheriff  from  one  to  six  hours. 

1st.  The  plaintiff  has  a  clear  right  of  action,  e.c  contractu,  under  the 
bond,  to  the  same  extent  that  would  have  the  owner  of  sequestered  prop- 
erty for  the  wrongful  suing  out  of  a  writ  of  sequestration,  the  condition 
of  the  bond  being  the  same  in  both  cases.  C.  P.  Arts.  276  and  214  as 
amended  by  the  Act  approved  Mai'ch,  15th  1856,  p.  80;  Wm.  Biggs  y.JD'A- 
quin  Brothers,  13  An.  21.  Hence  it  is  not  necessaiy,  in  order  to  entitle  a 
party  to  recover  special  damages  resulting  from  his  illegal  arrest,  that  he 
shonld  allege  and  prove  malice  and  want  of  probable  cause.  Perrin  v. 
Plwtchard  et  at. ,  15  An.  133. 

The  oidy  special  damages  proved  in  this  case,  is  the  sum  of  fifty  dollars 
paid  to  counsel  to  obtain  the  setting  aside  of  the  writ  of  arrest, 

2dly.  In  an  action  for  exemplary  damages  by  reason  of  a  malicious  and 
unfounded  arrest,  the  plaintiff,  in  order  to  succeed,  must  prove  both  mal- 
ice and  the  absence  of  probable  cause;  and  we  think  that  the  plaintiff  in 
this  case  has  failed  as  to  one  of  the  ingredients  at  least. 

It  is  true  that,  in  point  of  fact,  there  was  no  probable  cause  for  the 
arrest  because  the  defendant,  Phillips,  was  a  non-resident;  but  Bonham 
had  a  good  cause  of  action  in  the  ordinary  form. 

It  is  however  in  evidence,  that  the  defendant,  Bonham,  was  controlled, 
or  acted  under  the  legal  advice  of  an  old  practitioner  at  the  bar;  that, 
although  the  plaintiff  was  in  the  habit  of  visiting  New  Orleans  yearly,  he 
bad,  on  this  occasion,  been  in  New  Orleans  with  his  family  for  nearly  two 
months,  and  had  the  intention  of  purchasing  a  sugar  estate  in  Louisiana, 
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pHiLura  in  fs^t;  he  baftes  Iub  claim  for  damages  partly  on  the  failure  of  his  acquifd- 
BoHHAM.       tion  of  the  plantation  in  consequence  of  the  arrest. 

We  therefore  conclude,  from  all  the  surrounding  circumstances  of  the 
ease,  that  the  defendant  Bonham  acted  in  good  faith  and  'without  maUce. 
Edmond  M,  Chuld  v.  Oardnei;  Soger  d  Co.,  8  An.  11,  and  11  An.  289; 
Greenleaf,  vol.  2,  {  459. 

We  must  not  be  understood  as  conceding  that  a  surety  on  a  bond  giyeu 
to  procure  the  arrest  of  a  debtor  can,  when  sued  as  such  only,  be  mulcted 
in  \dndictive  damages;  we  express  no  opinion  on  this  point. 

It  is  therefore  ordered,  that  the  judgment  of  the  District  Court  b« 
avoided  and  reversed;  and  it  is  further  ordered,  adjudged  and  decreed, 
that  the  plaintiff  have  judgment  against  the  defendants,  4n  solido,  for  the 
sum  of  fifty  dollars,  and  the  costs  of  the  lower  court;  the  costs  of  the  ap- 
peal to  be  paid  by  the  plaintiff  and  appellee. 

VooBHiES,  J.,  absent. 


W'  V  V---^  V"  V  V  w    -  ^     N-  i-*\.  \.   Vr  • .     *  *^      *-  \.    V,  s-  ."^    -V.^V-  V    ■-•%,">,    V,  -^-^ 


The  State  v.  Jambs  Gallagher. 

On  a  motion  for  a  new  trial,  in  criminal  cases,  it  \&  necessary  to  specify  the  groond  upon  which  relwf 
is  Booght;  aad  proof  made  accordingly . 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Hitnty  J. 
B,  Hunt  and  Jf.  M.  Beynolds,  for  appellant.     T,  J,  Semmes,  Attor- 
ney General,  for  the  State. 

YooBHiES,  J.  The  ground  upon  which  the  accused  applied  for  a  new 
trial  in  the  Court  below,  was:  that  James  Goodwin,  one  of  the  jurois, 
who  tried  this  prosecution,  had  stated  on  his  voir  dire,  in  answer  to  a 
question  propounded  by  the  State,  that  he  had  neither  formed  nor  ex- 
pressed an  opinion  in  the  matter;  whilst,  as  the  prisoner  states  in  his 
motion,  he  had  discovered  since  the  trial  that  this  juror  had  previously 
made  to  Captain  Woolfrow  of  the  police,  statements  of  quite  an  unfavor- 
able character  for  the  defence. 

On  the  trial  of  the  motion,  the  accused  offered  to  prove  that  similar 
statements  had  been  made  to  another  person,  J.  Casey.  The  proeecution 
objected  to  the  admissibility  of  the  evidence,  and  the  Court  sustained  the 
objection. 

The  point  in  issue  as  raised  by  the  motion  for  a  new  trial,  was,  whether 
objectionable  statements  had>  been  made  by  the  juror  to  Woolfrow;  and 
the  object  was  to  establish  this  fact  in  order  to  vitiate  the  verdict,  to  tiie 
rendition  of  which  this  juror  had  contributed.  In  a  motion  for  a  new 
trial  it  is  necessary  to  specify  the  ground  upon  which  relief  is  sought;  and 
when  the  specifications  are  made,  the  '*  evidence  offered  must  correspond 
with  the  allegations,  and  be  confined  to  the  point  in  issue.  **  I.  Greenleaf, 
J  51.  Hence  the  ruling  of  the  District  Judge  was  correct  in  shutting  out 
all  conversations  between  the  juror  and  persons  other  than  the  one  whose 
name  had  been  disclosed  in  the  motion. 

The  Court  refused  to  allow  the  prisoner  to  amend  his  motion  so  as  to 
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include  the  name  of  Casey.*    This  was  a  matter  resting  in  the  sound  dis-         ^^™ 
cretion  of  the  District  Judge,  the  application  haying  been  made  after  the     gauaqhik. 
parties  had  gone  to  trial.    State  y.  Nolan,  13  An.  276. 
Judgment  affirmed. 

*Sbioe  this  (pinion  was  read  the  originiil  bill  of  ezccpiioua  has  beeu  shown  ua  by  which  it  appoan 
thai "  no  motiOD  was  made  for  farther  time  or  for  a  conUnnance  of  the  rule  in  order  jHroperly  to  pre- 
sent the  facts  alleged  to  have  been  disoovered ;  but  the  party  went  into  the  trial  of  the  rule  without 
reserve."    The  word  ^*no'-  wa»  omitted  in  the  transcript ~E.  T.  Mihrick,  C.  J. 


k  ^^  «  «-.^^  ^-^^^ 


The  State  v.  Wm.  W.  Cassidy. 

Where  the  reoord  of  appeal  contains  neither  bill  of  exception,  nor  assignment  of  errors  apparent  on  the 
laoe  of  the  reoord,  and  other  proceedings  are  retcuhtr,  the  Judgment  of  the  Court  a  qac  will  not  be 
disturbed. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Hunt,  J. 
J&.  Hiestand,  for  appellant.     T.  J.  Semmea,  Attorney  General,  for 
the  State. 

Duffel,  J.     The  record  of  appeal  containing  neither  bill  of  exceptions 

nor  assignment  of  errors  apparent  on  the  face  of  the  record,  and  all  the 

proceedings  appearing  to  be  in  the  required  form,  the  judgment  of  the 

District  Court  must  remain  undisturbed.  State  Const.,  Art.  62;  3  An.  499. 

Judgment  affirmed. 

YooRHiEs,  J.,  absent. 


Wx.  M.  LiNDSKY  V.  Police  Jury  of  the  Parish  of  Point  Coupee. 

Wbeo  a  contract  stipulates  no  Ume  within  which  tt  is  to  be  performed,  the  party  bound  is  entitled  to  a 
reasonable  time  for  its  performance  ;  to  be  determtood  by  circumstances,  and  the  nature  of  the  thing 
stipulated  to  be  done ;  and  besides,  he  must  be  put  in  de&ult  before  an  action  in  damages  can  be 
maintained  against  htm. 

APPEAL  from  the  Dist.  Court  of  the  Parish  of  Point  Coupee,  JfcFea,  J. 
T,  J,  A  W.  JJ.  Cooley,  for  plaintiff  and  appellant.     A,  Provosty  and 
John  Toist,  for  defendant. 

Land,  J.  This  suit  is  for  the  recoyery  of  fiye  thousand  dollars  dam- 
ages, for  an  alleged  breach  of  contract. 

It  is  shown  by  the  eyidence  that  the  Police  Jury  of  the  Parish  of  Point 
Coupee,  by  resolution  passed  on  the  20th  of  September,  1858,  appointed 
certain  Commissioners,  and  authorized  them  to  let  out  a  contract  for 
building,  at  the  expense  of  the  parish,  a  leyee  on  two  certain  lots  of 
land  fronting  on  the  Atchafalaya  Biyer,  and  belonging  to  plaintiff  and  two 
other  persons;  but  required  the  Commissioners,  before  letting  the  con- 
tn^^t,  to  receiye  an  act  of  sale  to  the  Parish,  from  the  plaintiff  and  the 
other  proprietors,  of  the  lots  of  land  upon  which  the  leyee  was  ordered, 
by  the  resolution,  to  be  constructed.  That  the  act  of  sale,  or  donation  to 
the  Parish, was  passed  on  the  26th  of  October,  1858;  and  the  Commission- 
ers proceeded  to  adyertise,  and  to  let  out  the  contract  in  pursuance  of  the 
resolution;  that  the  contract  was  not  let  out,  until  the  latter  part  of  De- 
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LiHDiiBY        cember  following,  and  the  building  of  the  levee  was  not  commenced, 

rouci  Jury,     until  the  1st  of  January,  1859,  when  the  high  waters  of  the  river  arrested 

its  i)rogress,  and  prevented  it-s  completion  at  that  time.     And  that  tiie 

waters  continued  to  rise,  and  in  the  spring  of  1859  overflowed  plaintifTs 

plantation,  and  caused  him  considerable  damage. 

On  these  facts,  the  plaintiff  correctly  contends  that  the  resolution  of 
the  Pohce  Juiy,  and  the  conveyance  of  the  land  in  consideration  of  the 
construction  of  the  levee,  constituted  a  contract  for  the  violation  of  which 
an  action  would  lie  against  the  Parish  for  the  recovery  of  damages.  *  The 
resolution,  however,  does  not  specify  any  given  time  within  which  the 
contract  should  be  let  out  by  the  Commissioners,  and  the  work  should  be 
commenced  and  completed  under  it.  And  when  a  controct  stipulates  no 
time,  within  which  it  is  to  be  performed,  the  party  bounl  is  entitled,  by 
law,  to  a  reasonable  time  for  its  performance,  to  be  determined  by  cir- 
cumstances, and  the  nature  of  the  tliin-r  stipulat.»d  to  be  done;  and  besides, 
he  must  be  put  in  defanU,  before  an  .:  .ion  in  damages  can  be  maintained 
against  him. 

In  the  case  before  us,  there  was  no  unreasonable  delay  on  the  i)art  of 
the  Commissioners  in  letting  out  the  contract,  and  in  causing  the  con- 
struction of  the  levee  to  be  commenced  by  the  contractor;  for  only  two 
'  months  and  a  few  days  elapsed  between  the  date  of  the  conveyance  of  the 
land,  and  the  commencement  of  the  construction  of  the  levee.  If  it  were 
otherwise,  the  plaintiff,  who  sues  for  a  passive  breach  of  contract,  cannot 
recover,  because  he  failed  to  put  the  Parish  in  default^  which  was  a  con- 
dition precedent  to  the  institution  of  his  suit  for  the  recovery  of  damages. 
See  Hennen's  Digest,  verbo  Obligations,  p.  1076,  sec.  6. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
lower  Court  be  affirmed,  with  costs  in  both  courts. 

VooiynES,  J.,  absent. 


16  aool 

47  1887 


The  State  v.  The  Judge  of  the  Second  District  Court  of  New 
Orleans. — On  the  relation  of  Jacob  Denny,  praying  for  a  mandamus. 

In  hypothecary  actions  the  delay  for  a  suspensive  appeal  commences  to  run  from  the  date  of  service  of 
the  notice  of  the  order  of  seizure  and  sale,  which  is  notice  of  judgment  to  the  possessor  of  tlie  bvpo- 
thecated  property.    2  An.  145  ;  14  An.  106  ;  C.  P.  675,  624. 

The  notice  required,  of  course,  is  a  U^  notice  ;  and  a  verbal  notice  by  a  friend,  or  a  notice  served  upon 
an  unauthorized  person,  is,  in  the  eye  of  the  law,  no  notice. 

A  curator  ad  hoe  must  be  appointed  for  a  mortgagor  who  Is  ab.scnt  when  executory  process  is  sued  out 
against  the  property  mortgaged.    737  C.  P. 

An  absentee  is  a  person  who  has  resided  in  the  State,  and  lia.s  departed  without  leaving  any  one  to  rep- 
resent him .    CO.  3522,  No.  3. 

A  person  who  leaves  his  domicll  for  a  temporary  sojourn  in  another  State  is  not  an  absentee,  if  there 
are  persons  at  his  dwelling  on  whom  service  can  be  made  in  conformity  with  Art  189  of  the  C,  P., 
or  if  he  leaves  a  duly  authorized  mandatory  to  represent  him. 

The  plaintiff  in  execution  who  tindcrtakes  to  appoint  a  curator  adhocU>  rt'prcdent  the  defendant,  should 
be  ready  to  prdve  his  absence  or  other  sufficient  cause  for  the  appointment    13  An.  812l 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Bermudez,  J. 
Bohert  Molt,  for  relator.     Alfred  <jb  Felix  Grima,  contra. 
Mebrice,  C.  J.     A  iiile  was  granted  by  this  Court  calling  upon  the 
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Judge  of  the  Second  District  Court  to  show  cause  why  a  suspensive  appeal         Statb 
from  an  order  of  seizure  and  sale  should  not  bo  granted  relator.  jitdoe2d  Rw.  Ct. 

The  District  Judge  having  answered  the  rule,  the  case  is  before  us  on 
his  answer,  and  it  presents  a  question  tvs  to  the  power  of  a  curator  ad  hoc 
of  a  person  temporarily  absent  to  represent  him. 

The  plaintiff,  in  the  order  of  seizure  and  sale,  S.  Roman,  on  the  20th  of 
May,  1857,  by  notarial  act  sold  for  $270,532  39,  partly  for  cash  and  partly 
on  credit,  to  the  relator,  Jacob  Denny,  and  two  others,  Hieronymus  and 
Ross;  a  planUdion  and  slaves  in  the  Parish  of  tSf.  James,  a  mortgage  being 
reserved  with  the  pact  de  non  alienando  to  secure  the  un})aid  portion  of 
the  price. 

On  the  first  of  Ai>ril,  1858,  the  vendees  sold  the  plauttition  and  slaves 
for  8264,025  79  on  credit  to  James  Riggiu,  of  New  Orleans,  who,  in  the 
act  of  sale,  assumed  the  i)ayment  of  the  notes  to  S.  Roman,  the  original 
vendor.  Riggin  died  leaving  a  ^viUj  which  was  admitted  to  probate  in  the 
Second  District  Court  of  New  Orleans,  December  4th,  1860.  He  left  his 
estate  to  his  mother,  Mrs.  Rachel  Sank,  of  Baltimore,  as  universal  legatee, 
and  she  was  put  in  possession  of  liis  succession.  She  appointed  L.  E. 
Reynolds,  of  this  city,  her  agent  to  represent  her. 

On  the  24th  day  of  May,  1861,  ($31,170  70  of  the  credit  having  faUen 
due)  Roman  applied  to  the  Second  District  Court  of  Xew  Orleans  for  an 
order  of  seizure  and  sale  of  the  i)lantation  and  slaves  in  St.  James  against 
Mrs.  Sank  (represented  by  her  attorney  in  fact),  Jacob  Denny,  W.  T.  Hi- 
eronymous  and  Webb  Ross.  The  latter  was  alleged  to  be  an  absentee,  and 
D.  O.  Forcelle,  Esq. ,  was  appointed  cui'at<3r  ad  hoc  to  represent  him.  In 
the  petition  for  the  order  of  seizure  and  sale,  Jacob  Denny  is  described 
both  as  of  the  Parish  of  Catahoula  in  this  State  and  as  a  resident  of  New 
Orleans.  On  the  28th  day  of  the  same  month  (May,  1861),  the  plaintiff  in 
the  order  of  seizure  and  sale  filed  a  supplemental  petition,  wherein  he  al- 
leged "that  since  the  said  order  was  granted  and  issued,  petitioner  has 
been  apprised  that  said  Jacob  Denny,  then  in  New  Orleans,  one  of  said 
defendants,  has  absented  himself  from  this  citv  and  left  the  State  for  Ken- 
tucky,  and  that  it  is  therefore  necessary  that  a  curator  ad  hoc  be  appointed 
to  represent  the  said  absent  defendant. "  On  the  prayer  of  the  supplemen- 
tal petition,  the  same  curator  ad  hoc  vfho  had  been  appointed  for  Ross,  was 
appointed  to  represent  Jacob  Denny. 

On  the  4th  of  June,  1861,  Forcelle  was  sened  with  a  copy  of  the  petition 
and  a  demand  of  payment.  On  the  14th  of  the  same  month  he  was  served 
with  notice  of  seizure,  and  on  the  12th  day  of  July,  1861,  notice  to  appoint 
appraisers  was  also  served. 

In  the  act  of  sale  from  Roman  to  Denny  and  o there,  Denny  is  described 
as  resident  of  the  Parish  of  Catahoula.  When  he  and  his  co-proprietors 
sold  to  Riggin,  he  appears  in  the  act  as  resident  in  St.  James,  where  the 
plantation  was  situated. 

Since  tliat  sale  his  domicil  (as  alleged  by  plaintiff,  Roman,)  appears  to 
be  in  the  city  of  New  Orleans.  He  occupies  furnished  apartments,  where 
he  sleeps  and  keeps  his  tninks  and  apparel,  and  he  takes  his  meals  at  the 
St  Charles  Hotel.  He  deals  in  horses,  and  usuaHy  spends  his  summers  in 
Kentucky;  but  since  he  has  become  a  resident  of  the  city,  pays  rent  for  his 
rooms  during  his  absence. 

At  the  time  the  order  of  seizure  and  sale  issued  he  had  gone  to  Ken- 
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SiAn  tacky,  as  was  understood,  on  a  visit  to  his  daughter.  He  had  retained  the 
JrDai2Di>iB.crT.  Slst  of  May,  which  was  before  the  notices  were  served  on  Forcelle,  having 
been  telegraphed  on  account  of  the  order  of  seizure  and  sale.  It  is  not 
alleged  that  he  absented  himself  or  secreted  himself  from  his  lodgings  and 
the  St.  Charles  Hotel  at  the  time  the  notices  were  served.  It  is  tnie,  how- 
ever, that  after  remaining  at  home  between  two  and  three  weeks,  he  was 
again  absent  from  his  lodgings  for  some  time  prior  .to  the  20th  of  Jnlj. 
Where  he  went  and  how  long  he  was  absent  does  not  clearly  appear. 

On  the  17th  day  of  July,  the  relator  presented  a  petition  and  offered 
ample  security  for  a  suspensive  appeal  A  rule  was  also  taken  on  the 
plaintiff  in  the  executory  process  to  show  cause  why  the  suspensive  appeal 
should  not  be  granted. 

The  answer  to  the  rule  simply  denies  that  an  appeal  will  lie  to  coirect 
any  error  in  the  execution  of  an  order  of  seizure  and  sale;  aUeges  that 
Jacob  Denny  was  not  entitled  to  personal  notice  because  he  had  divested 
himself  of  ownership;  alleges  that  notice  to  the  defendant,  Mrs.  Sank,  was 
notice  to  Denny;  and  finally,  that  Jacob  Denny  ''  having  confessed  jndg- 
ment  in  case  the  said  mortgaged  notes  on  wliich  executory  process  has  is- 
sued should  not  be  paid  at  maturity,"  must  be  considered  as  cognizant  of 
the  judgment 

After  a  hearing,  the  rule  was  discharged,  and  the  appeal  was  refnised. 
Hence  the  present  proceeding. 

It  is  manifest  that  the  regularity  or  irregularity  of  the  order  of  seiznre 
and  sale  has  nothing  to  do  with  the  merits  of  the  question  before  us.  The 
only  question  is,  was  the  relator  entitled  to  a  suspensive  appeal  on  the  17th 
of  July?  And,  to  answer  this  question,  we  must  ascertain  whether  the 
notices  served  upon  Mr.  Forcelle,  the  curator  ad  ?ioc,  on  the  4th  and  14th 
of  June,  after  the  return  of  Jacob  Denny,  were  sufficient  and  legal  If 
they  were  not,  then  the  relator  was  not  only  in  time  to  appeal  on  the  17th 
of  July,  but  he  is  still  in  time,  for  the  right  to  appeal  from  an  order  of 
seizure  and  sale  is  undoubted,  and  the  delay  in  which  the  party  is  to  apply 
for  the  suspensive  appeal  counts  from  the  notice  given  under  Art  735, 
C.  P.     See  14  An.  105. 

Of  course  the  notice  required  by  this  article  is  a  legal  notice;  and  a  ver- 
bal notice  by  a  friend,  or  a  notice  served  upon  an  unauthorized  person,  is, 
in  the  eye  of  the  law,  no  notice. 

Article  737  of  the  Code  of  Practice  authorizes  the  Judge,  if  the  mortga- 
gor is  absent  and  not  represented  in  the  State,  to  appoint  him  an  attonev 
to  whom  notice  of  the  demand  shall  be  given,  and  contrarily  with  whom 
the  seizure  and  sale  shall  be  prosecuted.  .An  absentee  is  defined  to  be  a 
person  who  has  resided  in  the  State,  and  has  departed  without  leaving  any 
one  to  represent  him.     0.  C.  3522,  No.  3. 

From  these  two  articles  it  is  apparent,  tliat  in  order  to  entitle  the  plain- 
tiff to  the  appointment  of  a  curator  ad  hoc,  two  things  are  necessary,  viz., 
absence  of  ttie  defendant  from  the  State,  and  his  remaining  unrepresented. 

A  person,  therefore,  who  leaves  his  domicil  for  a  temporary  sojourn  in 
another  State,  cannot  be  said  to  be  an  absentee,  if  there  are  persons  at  his 
dwelling  on  whom  service  can  be  made  in  conformity  with  article  189  of 
the  Code  of  Practice,  or  if  he  leaves  a  duly  authorized  mandatory  to  rep- 
resent him,  and  gives  due  publicity  of  the  appointment. 

The  testimony  in  this  case  does  not  show  that  service  could  not  have 
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been  made  under  Art.  189  C.  P.  at  the  domicil  of  Denny  when  the  order  ^^"^ 
for  the  appointment  of  the  curator  ad  hoc  was  made,  and  at  the  time  the  JroGiZd  dis.  cy 
two  notices  were  served  on  the  4th  and  14th  of  June  respectiyely,  he  was 
here.  In  the  case  oi  Farrell  v.  Khimpp,  13  An.  812,  we  said  that  "the 
plaintiff  in  execution,  who  undertakes  to  appoint  a  curator  ad  hoc  to  rep- 
resent the  defendant,  should  be  ready  to  prove  his  absence,  or  other  suffi- 
cient cause  for  the  appointment. " 

That  proof  has  not,  as  we  think,  been  exhibited  in  this  case,  and,  as  a 
consequence,  it  has  not  been  shown  that  the  notice  required  by  article  735 
of  the  Code  of  Practice  has  been  given.  Jacob  Denny  is,  therefore,  enti- 
tled to  his  appeal 

It  is,  therefore,  ordered,  that  a  writ  of  mandamus  issue  to  the  Hon.  J. 
Bermudez,  Judge  of  the  Second  District  Court  of  New  Orleans,  command- 
ing him  to  grant  a  suspensive  appeal  to  said  Jacob  Denny  from  said  order 
of  seizure  and  sale,  in  favor  of  said  Sosthene  Roman,  dated  the  24th  day 
of  May,  1861,  the  said  Denny  giving  bond  with  F.  M.  Fisk,  or  other  suffi- 
cient surety,  in  the  amount  and  in  the  form  required  by  law. 

YooBHiEs,  J.,  absent. 


The  City  of  New  Orleans  praying  for  the  opening  of  Royal  Street. 

Michel  Sohr,  et  als.,  opponents. 

In  the  matter  of  expiopiiatiou  of  property  to  pablic  use,  all  the  forms  of  law  mast  be  rigidly  ob>(erv«<t 
Some  of  the  tigneri}  of  a  petition  to  open  a  street  mast  be  those  who  possess  a  portion  of  the  land  nn 
the  projected  street. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Moi-gatiy  J. 
A.  J,  ViUere,  for  plaintiff  and  appellant.     E.  Bermxidez  and  Jnhmon 
Jt  Denis,  Qi  als.,  for  defendants. 

DtTPFEii,  J.  On  the  6th  of  April,  1858,  the  following  petition  was  pre- 
sented to  the  City  Council:  **To  the  President  and  Members  of  the  City 
Conncil  of  New  Orleans. 

"The  undersigned  property  owners,  on  and  near  Casacalvo  street, 
between  Louisa  street  and  the  tobacco  warehouses,  respectfully  petition 
your  honorable  body  to  decree  and  order  the  opening  of  said  Casacalvo 
street  from  Louisa  to  said  tobacco  warehouses,  according  to  law. " 

This  petition  is  signed  by  eight  persons,  with  the  addition  of  the  num- 
ber of  feet  of  land  owned  by  each  of  them. 

The  above  application  was  made  and  based  on  the  121st  section  of  the 
Act  approved  March  2(Hh,  1856,  to  amend  an  Act  to  consolidate  the  city 
of  New  Orleans,  Ac.,  p.  136.  The  section  reads  as  follows:  "That 
whenever  any  owner  or  owners  of  real  property,  situate  in  the  city  of 
New  Orleans,  shall  by  petition,  signed  by  the  petitioner  or  petitioners, 
and  addressed  to  the  Common  Council  of  said  city,  ask  for  the  opening, 
widening,  or  straightening  of  a  street  or  streets,  Hirough  their  propet-tt/,  and 
through  other  real  property  adjacent  thereto,  setting  forth  in  said  petition 
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Nfcw  OKiBim    th^  length,  width,  and  direction  of  said  street  or  streets,  together  mth  a  de- 
SobV         seription  of  said  other  adjacent  real  property,  and  the  names  of  the  ownert 
thereof,  said  Common  Council  sJiall,  if  it  deem  the  same  to  be  for  tlie 
public  benefit,  cause  said  petition  to  be  published  in  French  and  EugM 
in  the  official  journal  of  said  city  for  and  during  eight  weeks,  once  in  each 
week;  and  if,  at  the  expiration  of  said  publication  so  made  o/fatdpe^tfMm, 
a  majority  of  the  owners  of  said  other  adjacent  real  property  shall  not,  by 
petition,  signed  by  the  petitioner  or  petitioners,  and  addressed  to  said 
Common  Council,  object  to  the  same,  said  Common  Council  shall,  by 
resolution  or  otherwise,  order  said  street  or  streets  so  petitioned  for,  to  be 
opened,   widened,   or  straightened,   under  and  in  accordance  with  the 
existing  laws;  and  the  whole  cost  of  said  opening,  widening,  or  straighten- 
ing of  said  street  or  streets,  so  made  as  aforesaid,  shall  be  borne  by  the 
owners  of  the  property  affected  by  the  same:  provided,  that  no  petition  for 
opening,  widening,  or  straightening  said  streets  shall  be  presented  to  the 
Common  Council  during  the  months  of  July,  August,  or  September." 

The  required  publication  of  the  petition  was  made,  and  a  resolntion 
was  adopted  by  the  City  Council  authorizing  legal  proceedings  to  be  taken 
to  open  said  Casacalvo  street  from  Louisa  to  Desire  streets;  and,  pending 
the  proceedings  had  for  that  object  in  the  Second  District  Court  of  Nev 
Orleans,  various  oppositions  were  made  by  owners  of  property  on  the 
projected  street.     The  principal  grounds  of  opposition  are:  1st  that  "the 
proceedings  had  before  the  City  Council  are  irregular,  null  and  void,  and 
not  binding,  in  as  much  as  no  petition  was  ever  presented  to  said  Council 
by  owners  of  property,  through  whose  property  said  street  was  to  be 
opened.     2d.  That  no  petition  was  ever  presented  to  said  Council  setting 
forth  the  leng^,  width  and  description  of  said  street,  nor  through  whose 
property  said  street  was  to  be  opened;  nor  a  description  of  the  adjacent 
property,  and  the  names  of  the  owners  of  the  property  to  be  affected  by 
the  opening  of  the  said  street.     3d.  That  no  monition  or  citation  was 
ever  published  to  the  owners  of  property  to  be  affected  by  the  opening  of 
said  street,** 

The  District  Judge  sustained  the  objections,  decreed  the  nullity  of  the 
whole  proceedings  and  rejected  the  report,  of  the  commissioners.  The 
city  appealed. 

It  is  a  well  established  rule  that  in  matters  of  expropriation  to  pubhc 
use,  all  the  forms  of  [law  must  be  rigidly  observed.  Matter  of  Boffignac 
street,  4  Bob.  357.     Matter  of  Exchange  Alley,  4  An.  4. 

The  evidence  shows  that  none  of  the  signers  of  the  petition  addressed 
to  the  Council  possessed  any  portion  of  the  land  on  which  the  projected 
street  was  traced,  and  we  are  of  the  opinion  that  the  law  imperatively  re- 
quires that  some  such  should  join  in  the  petition,  and  never  contemplated 
that  adjacent  owners  only  could,  by  petition,  require  the  opening  of  a 
new  street  wholly  through  their  neighbors'  proi)erty. 

The  objection  that  the  oppositions  on  the  above  stated  grounds  come 
too  late,  and  should  have  been  made  pending  the  publication  of  the  peti- 
tion, has  no  force,  for  the  opponents  were  not  called  upon  to  interpose, 
neither  their  names  nor  a  description  of  their  property  being  inserted  in 
the  petition. 

Judgment  affirmed. 

YooRHTEs,  J.,  absent. 
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Th£  State  ou  the  relation  of  Wm.  0.  Eherson,  Recorder  of  the  First 
District  of  New  Orleans,  u  John  T.  Monroe,  Mayor  of  New  Or- 
leans et  al. 

riie  Actd  of  1862  aod  1856  ooutaia  uo  express  repeal  of  the  former  laws  Investing  the  Mayor  with  a 
coDcurrent  criminal  Jurisdiction  with  the  several  Recorders ;  nor  are  the  provisions  of  these  Acts 
contrary  to,  or  repuguant  to  tho<}e  of  the  former  statiilea  investing  the  Mayor  with  such  Jurisdiction. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
Field  dc  Blocker,  for  plaintiff  and  appellant.     Bonford  and  Miehel, 
for  defendants. 

Land,  J.  This  i)roceeding  is  a  rule  taken  by  the  relator  against  the 
Mayor  and  Chief  of  Police  to  show  cause  why  a  writ  of  quo  warranto 
should  not  be  directed  to  them,  enquiring  by  what  authority  they  claim 
to  exercise  a  criminal  jurisdiction  within  the  limits  of  the  First  District  of 
this  city. 

On  the  answers  of  the  Mayor  and  Chief  of  Police,  the  District  Judge 
refused  to  grant  the  writ,  and  dismissed  the  rule.  The  relator  has  ap- 
pealed. 

The  only  question  presented  for  our  decision  in  the  case,  is  whether 
the  Mayor  when  acting  as  a  magistrate  or  justice  of  the  peace,  is  invested 
by  law  with  a  concurrent  criminal  jurisdiction  with  the  several  Recorders 
of  the  city.  It  is  conceded  that^  the  Mayor  possessed  such  jurisdiction 
prior  to  the  passage  of  the  Act  of  1852,  to  consolidate  the  City  of  New 
Orleans,  and  provide  for  the  government  and  administration  of  its  affairs. 
But  the  relator  contends  that  the  Mayor  was  divested  of  his  criminal  juris- 
diction not  only  by  the  Act  of  1852,  but  also  by  the  Act  amendatory 
thereof,  approved  March  20th  1856.  The  question  of  jurisdiction  is  there- 
fore dependent  on  the  one  of  repeal. 

The  Civil  Code  declares  that  the  repeal  of  laws  is  either  express  or  im- 
plied. It  is  express  when  the  repeal  is  literally  declared  by  a  subsequent 
law.  It  is  implied,  when  the  new  law  contains  provisions  contrary  to,  or 
irreconcilable  with  those  of  the  former  law.  Art.  23. 

The  Acts  of  1852  and  1856  contain  no  express  repeal  of  the  former 
laws  investing  the  Mayor  with  a  concurrent  criminal  jwiadictian  with  the 
several  Recorders;  nor  are  the  provisions  of  these  Acts  contrary  to,  or 
repugnant  to  those  of  the  former  statutes  investing  the  Mat/or  with  such 
jurisdiction.  But  on  the  contrary,  the  Acts  of  1852  and  1856  expressly 
provide  that  the  Mayor  shall  be,  ex  officio,  justice  and  conservator  of  the 
peace;  and  thereby  invest  him  with  a  concurrent  criminal  jurisdiction 
over  all  offences  committed  within  the  limits  of  the  city,  and  cognizable 
by  other  municipal  officers  acting  in  the  capacity  of  magistrates  and  con- 
servators of  the  peace.  And  besides,  as  Art.  124  of  the  Constitution  of 
1852.  enjoins  on  the  Gk)vemor  the  duty  of  issuing  commissions  to  the 
Mayor,  Recorders,  and  other  officers,  as  Justices  of  the  Peace,  it  may  be 
doubted  whether  the  Mayor  could  be  inhibited,  by  legislative  enactment, 
from  concurrently  exercising  the  ciiminal  jurisdiction  vested  by  law  in 
the  several  Recorders  of  the  City. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
lower  court  be  affirmed,  with  costs. 
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"tfl — aMJ  ^*^'  Pierce  v.  The  City  ok  New  Orleans. 

121      m 

ma^^^^  A  puty  may  Appeal  fh>m  all  Interlocutory  Judgmeutfl  when  such  judgments  may  caib^e  bim  an  irrepar- 

able injury.    C.  P.  566. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howell,  J. 
Durant  d  Horner^  for  plaintiff.     J.  J,  Michel,  for  defendant  and 

appellant. 

On  a  motion  to  dismiss. 

Duffel  J.  The  plaintiff's  petition  declares,  in  substance,  that  he  pur- 
chased, in  1849,  and  still  holds,  a  lot  of  ground  which  is  fully  deeciibed, 
together  with  a  three  story  brick  dwelling  house  thereon,  and  a  blank 
brick  wall  on  the  rear  and  side  lines  of  said  lot,  in  the  city  of  New  Orleans. 

That  the  ground  in  the  rear  of  said  lot  is  occupied  by  the  Washington 
Artillery,  who  have  on  it  an  arsenal  and  armory. 

**  That  some  year  or  more  ago  the  city  of  New  Orleans,  under  which  tiie 
Company  of  Washington  Artillery  is  in  possession  of  said  arsenal  and 
armory,"  raised  said  rear  wall  without  making  any  opening  in  it,  and 
used  the  same  and  his  wall  for  their  extended  buildings. 

That  recently  their  waU  was  still  further  raised  to  enlarge  their  build- 
ings, but  no  opening  was  made  in  it. 

That  still  later  in  May,  1861,  the  plaintiff  noticed  a  hole  in  the  wall 
looking  on  his  property,  evidently  intended  for  a  window,  and  on  his  re- 
monstrance against  such  a  design,  he  was  assured  that  the  hole  would  be 
filled  up;  but  notwithstanding  said  promise,  and  against  his  will  and  the 
protest  of  some  members  of  his  family,  the  city  of  New  Orleans,  taking 
advantage  of  his  inability  to  attend  to  his  affairs  on  account  of  a  severe 
illness,  suddenly  completed  the  window  which  now  opens  on  his  yard. 

The  petition  concludes  by  asking  $500  as  damages;  that  the  city  be 
ordered,  on  a  rule  to  show  cause,  in  limine  and  before  other  proceedingis 
had,  to  restore  said  wall  to  its  original  condition  as  a  blank  wall;  that  a 
surveyor  be  at  the  same  time  appointed  to  run  the  rear  line  between  said 
lot  and  the  adjacent  one,  **  and  that  after  due  proceedings  had,  a  perpet- 
ual order  and  injunction  may  issue,"  &c. 

The  city  excepted  to  this  summary  proceeding,  but  the  exception  was 
overruled — the  rule  made  absolute,  and  the  city  ordered  to  "dose  up  the 
opening  in  the  wall  referred  to  in  the  petition,  and  to  restore  the  said 
wall  to  its  original  condition  of  a  blank  wall  during  the  pendency  of  this 
suit,  upon  the  plaintiff  giving  bond,  &c."  The  city  thereupon  took  a 
suspensive  appeal  from  said  order. 

The  plaintiff  moves  the  dismissal  of  the  appeal  on  the  grounds:  Ist. 
'*  That  by  law  defendant  has  no  right  to  a  suspensive  appeal  in  this  case: 
that  the  judgment  works  no  irreparable  injury.  2d.  That  if  a  suspensive 
appeal  Hes,  the  writ  of  injunction  is  virtually  abolished,  &c." 

We  have  thus  given  the  principal  averments  of  the  petition,  and  the 
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absolute  order  of  the  District  Judge  on  the  lode  to  show  cause,  in  order        Pmrck 
that  our  conclusion  may  not  be  misconstrued  and  applied  to  the  general-  ^ity  n.  0ta.uAtn. 
iiy  of  injunction  cases,  properly  speaking. 

The  article  566  of  the  Code  of  Practice  provides,  that  *'One  may  like- 
wise appeal  from  all  interlocutory  judgments,  when  such  judgment  may 
cause  him  an  irreparable  injury.  '*  < 

Now,  a  suspensive  appeal  will  lie  in  this  case,  should  the  effect  of  the 
order  be  as  stated  in  this  article;  and  that  such  will  be  the  case,  were  the 
interlocutory  judgment  to  be  voluntarily  obeyed  or  judicially  enforced  by 
writ  of  distringas  or  otherwise,  is  to  us  apparent. 

It  is  therefore  ordered,  that  the  motion  to  dismiss  the  appeal  be 
overruled. 
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F.  M.  Hereford  &  Wife  u.  W.  E.  Levbrich,  Ourat^r. 

An  action  arising  oat  oT  a  contract  of  mandate  ia  barred  by  the  prescription  of  ten  year^. 
Tbe  mandatory  has  a  right  to  retain,  out  of  the  property  of  the  principal  in  hia  handB,  a  sufficient 
amount  to  satisfy  bis  expenses  and  costs  :  creating  a  right  of  pledge. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
Bonford,  Singleton  <fc  CiacJc,  for  plaintiffs.     W.  8,  Stanabury  <t  O. 
A,  Breatuc,  for  defendant  and  appellant. 

Land,  J.  The  plaintiff  sues  to  recover  compensation  for  the  labor  of 
her  slaves  and  the  use  of  her  horses,  mules  and  carts,  employed  in  culti- 
vating and  taking  off  a  crop  of  sugar  in  the  year  1851,  on  a  plantation 
belonging  to  the  estate  of  Edward  J.  Walsh,  deceased,  in  the  Parish  of 
East  Baton  Rouge. 

In  the  suit  of  William  E.  Leverich,  curator  of  the  succession  of  Edward 
J.  Walsh,  instituted  in  the  District  Court  of  the  Parish  of  East  Baton 
Rouge  against  one  Amos  Adams  and  Mrs.  Harriet  Hereford,  the  plaintiff 
in  this  action,  it  was  alledged  by  the  curator  and  afterwards  held  by  the 
court,  that  the  defendants  were  in  possession  and  control  of  the  planta- 
tion //« t/ie  agents  of  Walsh;  and  after  his  death,  as  agents  of  his  legal 
representatives.  In  that  suit  the  entire  crop  of  1851  was  adjudged  to  the 
Buci'ession  of  Walsh,  and  the  right  of  Mrs.  Hereford  to  recover  from  his 
estate,  compensation  for  the  labor  and  use  of  her  slaves,  mules,  &c., 
(although  not  claimed  in  her  pleadings)  was  expressly  reserved  by  the 
judgment  of  the  District  Court,  which  was  affirmed  in  this  particular,  on 
appeal  to  this  Court  in  May,  1855. 

The  allegation  of  agency  in  the  petition  of  the  curator,  and  the  judg- 
ment of  the  court  thereon,  recognizing  the  relation  of  principal  and  agent 
between  Walsh  and  the  defendants  in  that  suit,  determine  the  nature  of 
the  eon  tret  on  which  the  present  action  is  founded,  and  have  a  material 
effect  on  the  plaintiff's  right  of  recovery,  in  opposition  to  the  defences 
set  up  in  the  curator's  answer  to  her  petition. 


16  m\ 
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UiuroRo  Xhe  curator  contends,  in  the  ^rst  place,  that  the  entire  demand  of  the 

iKriRiai.  plaintiff  is  barred  by  the  prescription  for  three  yeai*s.  This  prescription 
would  bar  the  action,  if  the  plaintiff  were  simply  suing  on  a  contract  of 
ietHng  and  hiring;  but  such  is  not  the  case,  she  is  suing  to  enforce  a  right 
arising  out  of  a  contract  of  mandate^  and  her  action  is  not  barred  by  the 
prescription  of  three,  but  of  ten  years.  See  Garland  v.  Estate  of  Scott, 
15  A.  145:  Imhoden  v.  Richardson,  lb.  535. 

The  curator  contends,  in  the  second  place,  that  the  plaintiif  has  uu 
right  of  privilege  on  the  proceeds  of  the  crops  of  1851 ;  and  that  her  claim, 
if  allowed  at  all,  can  only  be  allowed  as  an  ordinary  debt  against  the  suc- 
cession of  Walsh.  The  law  declares  that  the  mandatory  has  a  right  to 
retain,  out  of  the  property  of  the  principal  in  his  hands,  a  sufficient 
amount  to  satisfy  his  expenses  and  costs;  and  t^ereby  creates  a  right  of 
pledge  which  operates  in  favor  of  tlio  agent,  a  i)rivilege  on  the  proceeds 
of  the  property  in  his  han  Is,  for  the  reimbur ;  aent  of  the  expenses  and 
charges  inciUTed  in  canying  out  the  executi;,.i  of  the  mandate.  C.  C, 
Arts.  2991,  2992,  3184,  No.  4. 

As  the  plaintiff  was  in  '  u'ssiou  of  the  crop  of  1851,  as  agent  of  Walsh; 
and  as  the  labor  of  her  »luves,  and  the  use  of  her  horses,  mules  and  carts, 
must  be  considered  as  advances,  or  expenses  incurred  with  the  consent 
of  the  principal,  in  the  execution  of  the  man  late,  there  is  no  legal  ground 
on  which  the  right  of  privilege  can  be  rejecte  1.  The  judgment  awarding 
to  the  succession  of  WaLsh  the  crop  of  1851,  did  not  pass  upon  the  plain- 
tiffs the  right  of  privilege,  but  resei-ved  it  with  her  other  rights  to  be  de- 
termined in  a  subsequent  action. 

The  curator  contends,  in  the  third  place,  that  legal  interest  was  im- 
properly allowed  in  favor  of  the  i)laintiff,  from  the  1st  of  January,  1852; 
but  as  the  plaintiff  was  entitied  to  recover  interest  on  the  amount  of  her 
claim  from  the  date  of  the  death  of  Walsh,  there  is  no  error  in  the  judg- 
ment of  the  lower  court  in  this  particular. 

The  amount  allowed  to  the  plaintiff,  by  the  District  Judge,  is  justitietl 
bv  the  evidence. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
lower  court  be  af^rmed  with  costs. 


-S,-  ^>.\.-_-V>.>,'^'Nys,-\.-V.     .-     ■  «  «.  •••-- V.-\  •--.  V'. 


N.  G.  Rhodes  et  ale.  v.  J.  H.  Mykrs  et  als. — VV.  H.  Klynn,  Intervenor. 

>Vli»To  the  Interest  df  u  wUiiess  U  neulrftliieil,  he  m  competeni. 

The  issuance  »»r  a  commission  by  a  deputy  clerk  tu  lake  tesUmouy  when  :i  Is  onlerwl  by  tbc  court  is 

a  miniaterliil  act,  huU  when  cxeculDcl,  is  pro|iorly  rccived  by  the  coui*t. 
Wliere  ilefou.iutit  In  ftltachment  makes  a  prima  farie  nhowlng  thai  he  did  not  intend  leaviog  Uie  Slat* 

jHMiiianeiiily,  au'l  his  lulversary  does  not  rubut  this  prooT-^Hdd :  That  the  acts  and  dcclaraUoc»  o( 

the  foi  mer  were  proi»erly  admitted. 

A  PPEAL  from  the  District  Court  of  East  Feliciana,  Mc  Tea,  J. 
j\,     E.  J.  Bowman  and  Muse  d:  Hardee,  for  intervenor  and  appellants 
F.  Hardesty  and  W.  F,  KemaUy  for  appellees. 
VooBHJBS,  J,     The  defendawt's  slaves  were  attached  upon  the  allegation 
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APPEAL  from  the  Fifth  District  Coiu't  of  New  Orleans,  JEgglest&n,  J. 
J.  Magne,  for  plaintiff.     Boselhts  <&  Phillips,  for  defendant  and  ap- 
pellant. 

ToOBHiES,  J.     The  question  presented  for  adjudication  in  this  canse  is. 


that  he  was  about  leaving  the  State  permanently.  Issue  being  joined  on  Rhodh 
this  allegation,  the  motion  to  dissolve  the  attachment  was  tried,  and  judg-  Mtxi». 
ment  was  rendered  in  his  favor. 

The  object  of  this  suit  is  to  cancel,  on  the  ground  of  simulation,  the 
adjudication  of  these  slaves  to  Samuel  Lee,  and  the  sale  from  Lee  to  the 
defendant.  The  slaves  had  been  sold  by  the  Sheriff  on  an  execution 
against  Burrel  Myers,  the  defendant's  father.  The  question  in  the  main 
suit  is,  whether  the  property  attached  belongs  to  the  succession  of  Burrel 
Myers,  and,  as  a  consequence,  is  liable  for  the  plaintiffs  demand. 

There  are  several  bills  of  exception  in  the  record. 

1.  Is  William  Myers,  as  one  of  the  heirs  of  Burrel  Myers,  deceased, 
disqualified  on  the  ground  of  interest?  His  pecuniary  interest  is  to  have 
the  property  recognized  as  belonging  to  the  succession;  on  the  other 
hand,  being  sworn  on  his  voir  dire,  he  acknowledges  to  have  received,  in 
money,  his  share  of  the  slaves.  But  as  the  object  of  this  suit  is  the  pay- 
ment of  the  debt  of  his  father,  for  which  he  and  his  co-heirs  are  responsi- 
ble, his  interest  is  neutralized.  His  obligation  in  warranty  is  for  his  virile 
sbAre;  and  such  also  is  his  obligation  to  pay  the  debt  in  question.  He  is, 
therefore,  a  competent  witness.     C.  C.  2260. 

2.  For  the  same  reason,  John  Myers  is  not  an  incompetent  witness  on 
account  of  his  heirship. 

3.  The  clerk  having  granted  the  order  for  a  commission  to  take  testi- 
mony, the  issuance  of  the  commission  by  his  deputy  was  not  a  judicial, 
but  a  ministerial  act.  The  commission  executed  upon  such  issuance  was 
properly  received  by  the  court. 

4.  The  defendant  has  made  a  prima  facie  showing  that  he  did  not  in- 
tend leaving  the  State  permanently  at  the  time  of  the  institution  of  these 
proceedings;  nor  has  his  adversary  rebutted  this  proof.  It  is  true  that 
the  acts  and  declarations  of  the  former  were,  for  that  purpose,  admitted 
on  his  behalf;  but  this  is  the  only  way  in  which  the  mere  intentions  of  a 
party  can  be  gathered.     C.  P.  240. 

Judgment  aftened. 

Mebbick,  C.  J.,  recused  himself. 

Land,  J.,  took  no  part  in  this  decision. 


16   390 

L.  Chaudet  v.  M.  De  Jong  et  al.  1'  ^^ 


The  talary  of  a  city  iMseffiior  b  exempt  from  execution ,  ho  boinp;  tho  otHccr  of  a  political  conx>ration.  J^ 
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Cbaudet  whether  the  emoluments  of  the  office  of  City  Assessor  are  exempt  from 
hk  j<wg.       seizure  under  article  647  of  the  Code  of  Practice. 

The  text  speaks  of  salaries  of  office. 

The  term  office,  under  our  article,  has  reference  to  functions  conferred 
by  public  authority  and  for  a  public  purpose.  These  functions  must  be 
political. 

The  City  of  New  Orleans  is  a  corporation  essentially  political:  it  has  for 
its  object  the  administration  of  a  portion  of  the  State;  and  apart  of  the 
powers  of  government  is  delegated  to  it  for  that  purpose.  C.  C.  420.  The 
functions  which  it  has  conferred  on  its  assessors,  are  public  or  political, 
and  are  ancillary  to  the  exercise  of  the  power  to  levy  and  collect  t^xes. 

The  office  of  City  Assessor  consequently  falls  under  the  operation  of 
article  647  of  the  Code  of  Practice.  See  C.  C.  1987. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  of  the  IHstrict 
Court  for  the  seizure  and  garnishment  of  the  salary  of  the  City  AsseBsor 
in  the  hands  of  the  City  authorities,  be  avoided  and  reversed;  and  that 
upon  this  rule,  there  be  judgment  in  favor  of  the  appellant,  with  cofits  in 
both  courts. 


TTliW 
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ilL^l  State  of  Louisiana  v.  Widow  H.  Walters. 

The  prescription  or  cue  year  from  the  finding  of  the  Gmnd  Jury,  governs  all  criminal  casee,  exeepi  mur- 
der, robbery,  arson,  forgery,  and  counterfeiting. 

It  is  the  duty  of  the  State  to  contradict  the  plea  of  proscription  ;  not  of  the  party  Betting  it  ap. 

Time  is  an  essential  averment  in  an  indictment ;  but  it  vna  saflS^ient  for  coDvlction  to  show  that  the  fiKt 
charged  had  taken  place  at  any  other  time,  whether  b^ore or  after  the  day  laid,  so  that  it  be  btfmetbt 
time  when  the  indictment  or  appeal  was  preferred  :  provided  the  eharge  had  been  preferred  In  dw 
time. 

A  formal  conviction  or  loquittal  will  bar  a  Rubsequent  prosecution.  But  the  acquittal  or  cooyfotioa  mart 
be  a  legal  one— upon  trial  by  verdict  of  a  petit  Jury .  The  verdict  must  be  a  raUd  one,  ooi  aottlect  to 
be  set  aside.  If  the  court  award  a  new  trial  upon  quashing  the  verdict,  wheth«r  at  the  inatanoe  of 
the  prisoner,  or,  in  special  application,  on  the  application  of  the  prosecution,  it  is  evident,  in  the  ^y 
of  the  law,  the  accused  ha.s  not  been  In  Jeopard}'. 

APPEAL  from  the  District  Court  of  St.  John  the  Baptist,  BerauU^  J. 
E,  Filleulf  for  appellant.     T,  J.  Semm^,  Attorney  General,  for  the 

State. 

VooBHiEB,  J.  I.  The  defendant  being  prosecuted  for  the  offence  of 
selling  liquors  to  slaves,  pleaded  the  prescription  of  six  months. 

This  plea  is  unfounded;  for  the  defendant  is  prosecuted  for  a  criminal 
offence,  and  not  sued  for  the  recovery  of  a  fine  or  forfeiture.  The  pre- 
scription of  one  year  governs  this  prosecution.  Acts  1855,  p.  151,  {  10; 
8taU  V.  Hollin,  12  An.  677;  State  v.  WMte^  13  An.  573;  8taU  v.  Markham, 
15  An.  498. 

n.  The  District  Judge  charged  the  jury:  *'  That  the  onus  probcmdi  of 
the  facts  necessary  to  sustain  a  plea  of  prescription,  was  in  the  party  set- 
ting up  the  plea  of  prescription.*'    The  defendant's  counsel  contended 
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that  it  was  for  the  State  to  prove  that  the  olionce  had  heen  committed         ^*^ 
within  the  j^eriod  fixed  by  the  statute  of  limitation.  Waltkw. 

This  objection  was  w^ell  taken;  and,  having  been  ovemiled  by  the  infe- 
rior court,  entitles  the  prisoner  to  a  new  trial. 

The  law,  as  it  formerly  stood,  required  in  all  indictments  a  specific 
averment  as  to  the  time  of  the  commission  of  the  offence;  and,  although 
the  Stat-e  was  not  held  to  prove  that  the  crime  had  been  committed  on 
the  very  day  charged,  yet  it  was  indispensable  to  establish  that  it  had 
been  committed  within  the  statute  of  limitations.  Time  was  an  essential 
averment  in  an  indictment;  but  it  was  sufficient  for  a  conviction  to  show 
that  the  fact  charged  had  taken  place  '*  at  any  other  time,  whether  before 
or  after  the  day  laid,  so  that  it  be  before  the  time  when  the  indictment  or 
appeal  wiis  preferred."  MacNally  Ev.  p.  496.  But  notwithstanding  the 
latitudt*  j<iven  as  to  the  proof  of  the  time,  it  was  not  the  less  incumbent 
on  the  prosecution  to  give  evidence  that,  in  point  of  fact,  the  charge  had 
been  prefenvd  in  due  time.  State  v.  Foster,  7  An.  255;  State  v.  Marl'ham. 
15  An.  498;  Archibald's  Or.  P.  p.  95. 

The  pi-actice  has  been  greatly  modified,  avS  respects  the  allegation  of 
time  in  indictments.  The  provisions  of  the  Act  of  1855  (to  regulate  the 
mode  of  procedure  in  criminal  prosecutions,  p.  175,  <)  17)  are  sweeping; 
no  time  need  be  alleged  in  an  indictment  for  the  commission  of  an  of- 
fence; nor,  if  alleged,  need  be  correctly  stated, — the  clause  relative  to 
time,  considered  as  of  the  cssonct*  of  the  offence,  notwithstanding. 

But  this  statute  did  not  introduce  any  chang*^  as  to  the  requirement  of 
proof  in  this  respect. 

III.  It  is  necessai'y  to  dispose  of  the  prisoner's  plea  in  bar  of  a  former 
conviction.  She  had  been  tried  upon  the  same  indictmtuit;  and  the  jury 
had  rendered  a  verdict  of  guilt  against  her  in  the  Frencli  language.  On 
appeal  this  Court  decided  that,  under  article  100  of  the  Constitution,  the 
verdict  should  have  been  recorded  in  the  English  language,  under  pain 
f)f  absolute  nullitv.  15  An.  648.  The  cause  was  remanded'  for  a  new 
trial;  and,  in  the  court  below,  the  plea  of  autrefois  r<>«r/cMvas  filed  on 
behalf  of  the  prisoner. 

It  is  a  imnciple  of  the  common  law,  that  no  man  is  to  be  brought  into 
jeopardy  more  than  once  for  the  same  offence ;  hence  a  former  conviction 
(»r  acquittal  will  bar  a  subsequent  prosecution.  But  the  acquittal  or  con- 
viction must  be  a  legal  one,  upon  trial  by  verdict  of  a  petit  jury.  There 
must  be  a  legal  acquittal  or  conviction  by  verdict,  /.  e. ,  the  verdict  must 
be  a  valid  one,  not  subject  to  be  set  aside.  If  the  court  awards  a  new 
trial  upon  quashing  the  verdict,  whether  at  the  instance  of  the  prisoner, 
or,  in  special  cases,  on  the  application  of  the  prosecution,  it  is  e\-ident 
that,  in  the  eye  of  the  law,  the  accused  has  not  been  in  jeopardy.  The 
contran'  opinion  is  illogical;  and,  were  it  to  prevail,  would  entirely  do 
away  with  new  trials.  State  v.  Honisbyy  8  R.  583.  The  verdict  must  be 
such  a  one  as.  the  court  may  act  upon,  and  the  conviction  susceptible  of 
being  followed  by  sentence.     State  v.  Bitch ie,  3  An.  715. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  of  the  District 
51 
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Staw         Court  be  avoided  and  reversed;  that  the  verdict  of  the  jury  be  set  aside; 
Waltov.      and  that  this  cause  be  remanded  for  a  new  trial. 


A.  XiQUEs,  Syndic,   v.  F.  Rtvas  et  al. 

No  contriict  can  be  avoided  unless  made  in  f^aud  or  creditors.  If  made  in  good  faith  it  cannot  be  an- 
nulled, although  it  prove  inJuriou.s  bo  the  creditors. 

N'o  sale  of  properly,  or  other  contract  made  In  the  usua!  course  of  the  party's  bashiciss,  noranTpay 
mctit  of  A  just  debt  in  money  shall  be  avoided,  Mthoogh  the  party  was  in  Inaolveni  ciraiBStaooa), 
aQd  the  poraon  with  whom  bo  contracMjOr  to  frbom  he  made  the  payment, knew  oTsiQcta  ioMlveocy. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Egglesion,  J. 
Durant  &  Homer,  for  plaintiff.     Benjamin,  Bradford  ^  I^nneff,  for 
defendants  and  appellants.  ■  ^  -  . 

Mebmck,  C.  J.  This  suit  was  brought  by  the  syndic  to  set  aside  the 
sale  of  a  lot  of  cigars  sold  hj  the  insolvent  to  the  defendant  a  day  or  two 
previous  to  the  surrender,  on  the  ground  that  the  sale  gave  the  defendant 
an  unjust  and  fraudulent  preference  over  the  other  creditors. 

The  testimony  in  the  case  is  somewhat  meagre,  but  we  gather  from  it 
the  following  facts: 

The  defendant,  Rivas,  was  a  wholesale  dealer  in  cigars,  liie  infiolrent, 
A.  Hernandez,  was  both  a  wholesale  and  retail  dealer  in  the  same  artkdes. 
The  cession  took  pla<»e  about  the  15lh  of  April,  1858,  as  appears  from  the 
oral  testimony,  the  insolvent  proceedings  not  being  in  evidence. 

From  September  7th,  1857,  to  April  13th,  1858,  inclusive,  the  inaolvent, 
Hernandez,  bought  cigars  of  Rivas  in  various  quantities,  in  value  at  a 
time  from  $12  to  $484  50,  the  sales  of  the  last  mentioned  day.  The  sum 
total  of  sales  during  the  period  was  S4,702  2^.  Hernandez  was  aUowed  a 
few  days  credit,  although  the  sales  appear  to  have  been  for  eaish.  About 
the  14th  of  April,  1858,  Rivas,  the  defendant,  being  the  creditor  of  Her- 
nandez in  the  sum  of  1^574  87,  bought  of  hitn  tWo  kinds  of  oigars,  which 
Hernandez  himself  had  bought  and  imported  from  Havana,  amomiting  to 
$585,  and  over-paying  himself  $10  1^.  The  suit  is  brought  to  set  aside 
this  sale. 

»T.  M.  Hernandez,  the  plaintiffs  only  ^^itness,  and  the  olerk  and  brother 
of  the  insolvent,  gives  the  following  account  of  the  transaotioii,  viz: 
* '  Being  asked  to  look  at  the  bill  annexed  to  plaintiffB  petdtion,  says  the 
cigars  therein  mentioned  wei^  sold  by  him  to  Mr.  Rivas  on  the  date  of  the 
bill,*'  (April  14,  1858)  **  and  about  two  or  three  days  before  the  se»don. 
Rivas  did  not  pay  cash  for  the  cigrti^s.  The  transaction  was  fhis:  Witness. 
a  few  days  before,  had  purchased  a  lot  of  cigars  from  Rivas  for  <*ash. 
Three  or  four  days  after,  about  the  14th,  Mr.  Rivas  came  to  witness'  store. 
He  told  Kivas  he  had  orders  from  his  brother,  A.  Hernandez,  to  jNiy  his 
"  'Kill'.*  Rivas  said  it' was  all  right;  but  that  he  had  got  an  oKlei*  f<rt  ^rtain 
cigars  which  he  did  not  have  in  his  st-ore,  but  as  witness  IUA  them  in  the 
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store,  and  aaked  witness  the  price  of  said  ci^rs,  Kivas  then  said  the  piice        Xj^un     ^v^ 

suited  him,  and  he  much  preferred  them  instead  of  the  money  that  A.         Kivah. 

Hernandez  owed  him  then.     He  would  take  said  amount  in  said  brand  of 

said  cigars.     He  Wanted  them:     Tlie  transaction  \(^as  mad^^  attd^ihere  was  H 

about  810  over,  which  was  due  fi^!«n  Rivas;  and  this  is  how  Rivas  got  the 

cigars  in  lieu  of  money  due  by  A.  Hernandez."    In  another  place  he  says, 

the  cigars  were  sold  at  a  regular  price,  and  that  he  did  not  suppose  Rivas 

knew  the  situation  of  the  affairs  of  Hernandez.     *'  Witness  did  not  know 

at  that  time  that  Hernandez  could  not  pay  his  debts.     All  the  bills  were 

paid  as  they  were  preseuted,  at  that  time."    **  The  order  witness  got  from 

his  brotlier  was  to  i>tty  Rivjis  the  amount  of  liis  claim,  about  $400  and 

some  dollars,  and  he  had  at  one  time  sufficient  amount  in  the  store  to  (p^y^ 

him;  that  is  not  in  cash,  but  bills  he  had  to  collect  on  that  day;  -also  th^ 

cash  i-eceipis  from  the  other  stores. "  ...  '  •     .«<,j 

Trtiisf  festiiliohy,  Wliic^  cannot  b6  controverted  tn' fjlJuiltiH  doea-uot;!^- 
pear  to  us  tb  briiig  the  c:We  within  th^  nil^  estiiblLsh^ed:  in  their  ottiefl'Cjfj-. 
DebbHy.'tiachv,lM.  *R.  240:  I^itchf^v.  Hatuls,  10  M,  Rj  701;  <kimfiel(lvA/. 
Mdher,  4'5f.  S.  174;  finHi^odMiigton^  y.  ^rapper,  4  L.  R.  127.  «  .  .->  ,.( 

In  the  case  t^t  biir,  the  goods  sold  by  {^vat$  to  HemandfiK  were  soldi. 
uoininaHyfor  caslr.'  A  con^dettible  portion;  at  leasts  of  the  oigaos  flOld  i 
on  tlie  13ih  of  Ajyril  by  "Rivas  to  the  inst^lVent,  were  sarrendered  to  tJwii 
crfeditors.  The  insolvent,  tnthUbility  mo  to  do,  had  offered  to  pa^  IfiiTAA  I 
The  sale  from  the  fbi*mer  to  tlie  Mter  was  in  the  due  c'ourse  of  busioleto^ 
of  Hernandez,  aid'it'lnay  al^k)  be  infeiTe<%  of  Ri\iis.  Rivas  was  itngoad^. 
faith,  and  there  was  iio thing  remarkablig  in  his  desire  to  purchase  (to  siip^  . 
pfy  a  customer)  a  partic^iliir  brand  which  He^rnander  himself  bad-  selected  f 
at  Havana:  ■■•••:*■.•  ;  ■  ,      ;   .-t  .  . .  , 

The  case  does  not  therefore  clearly  sho^  that  the  creditcom  luvre  been 
injured  by  the  sale.   '  Had  tt  not  taken  place,  Rivas  w6uld  have  hiid  ima! 

f 

money,  or  at'  least  his  vendor^?  privilege  upon  the  -eigaars  sold  by  him  imd ' 
surrendered.  .  '  '^   i   i 

Hie' trausjictiion,  although'  differing  from  all  ju'eviotis  ones' 'between 
these  parties,  was  in  the  itsnal  courbe  of  business  of  the  two  bootses,'  fdr  • 
they  both  bought  and  soM  by  the  wholesale.  ,r.. 

Tlie  defendant 'appears,  ^ewfrtre,  kv  l>e  protected  by  article  1981,-  aild: 
the  latter  clause  of  article  1973  of  the  Civil  Code.  . .  .    .  .j 

li' Is  therefore  drdered,  aidjudged  and  decreed  by  the  Court,  that  the 
jndginent  of  the  lower  court  be  avoided'  and  reversed;  and  that  there  be 
judgment  in  this  "Court  in  favoi*6f  the  defendant,  with  costs  of  both  courtsL- 


irl  .'  . 
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Heirs  of  John  David  r.  City  of  New  Orlbans. — Adom'hk  liivAiuAis  et 

al.  V.  the  sanie. 

Tlie  iiiieutlou  to  dedicate  to  public  u-o  niu-i  hv  si;i'iilKiI  in  ii  nuniu'i  'loi  luil^Ii-  lo  tl'itilii  ..r  iui-«'«i-iriK 
tion,  by  .something  more  than  symbols  of  nn«  <ri;(iii  import  or  inf  'ful  acloriiir.fin-  with  nh-.f  ti  it  h.i- 
p]eAsed  a  draughtsman  to  decoratf  a  plan  of  projMM  ly.    Xnu"  fidlf  ^.tfUfni'^i  «i"/..N  - 

Words  hidicatjve  of  an  hitention  to  givf  should  lu-  i-mnd  ou  tlio  plan  in  cr'lcr  lotioi'i  •  it  wiili  :i«  '«  -tr 
ellect.    Tho  public  should  arcepi  iIk-  (le»ti<\tii<)!i  )iy  u-lim  the  i^roun-l  pu  tii''  i>'np  j-c-  m.'i-  iU- 1. 

A  markcl-lumse  is  not  nccc-j-jarily  piihli-.  pii'i-^'Hy :  it  may  bo  tin*  ni.i.  it  of  liifiiviiur;!  i<v.  u«   -i.. 

APPEAL  from  the  Third  District  Court  of  Xew  Ork-aiis,  Dfrhf/n-awLJ. 
P.  Soule  it  J.  *SW///frs.   for  plaiutifls.      J.   J.   Michel  cf*    ViirWe,  for 
defendants  and  uppellants. 

Buchanan,  J.  In  the  veiir  18U7  Livaiidiiis  and  Kobiii.  owners  of  t^^o 
adjoining  tracts  of  land  above  the  eity  of  New  Orleans,  fronting  on  tip* 
Mississippi  river,  laid  out  their  land  into  Sijuares  of  town  lots,  inten>eettii 
by  streets,  under  the  name  of  Faubonrp:  of  the  Annunciation,  and  offered 
the  lots  for  snle,  accordiu^i  tt)  a  plan  made  by  Lafon.  u  oivil  eiiij^ineer.  dt  - 
posited  in  tlic'  olli<.'e  <jf  a  notary  public,  Avitli  an  act  of  deposit  si^aied  by 
them.  The  laud  embraced  in  this  plan  now  constitutes  a  portion  of  tla 
First  Dist net  of  tlie  uity  of  New  Orleans.  The  j^lnintills  in  these  t^\o  nai- 
solidated  suits  art-  tlie  heirs  of  the  orif»:inal  ])reprietors  of  tljf  Faub«.>U7j^ 
.Annunciation,  T^iviiudais  }ind  Kobin,  and  briurr  their  ]>  titoiy  actitui^ 
against  the  city,  cluiniin^-  two  portions  of  ^:.>'  1  of  one  hundred  ami 
t\^enty  feet  st]unre  each,  situated,  tk<^  one  in  stjuaie  *.K-^  and  the  other  in 
stpiare  ^H,  of  Ljilt)n's  plan  of  the  I'jjrhboui^,  :it  thejiinetion  of  !Mc*lpouu-;K- 
street  tuid  Dryade.s  avenue,  (Ct)Urs  des  ])ryades. )  Those  portions  <•! 
ground  have  been  taken  tjosst'.ssiyn  of  by  the  city,  whidi  has  rreetcd  a 
market  house  upon  the  same,  from  which  it  ihu'iv<'s  :i  consideruble 
revenue. 

The  defendant  pli'jids  in  dt^lcuce  of  the  aetiou.  tJiat  tlie  ]»roperty  cluiia- 
ed  by  plaintilYs  is  u  pul^lie  [jljiee.  aial  ])art  of  a  j)ublic  higliway;  that  the 
same  was  so  designate ^d  in  the  original  plan  of  the  Faubourg;  juid  liy  the 
acts  of  those  under  wliojn  tlie  plaintiffs  clnim  title,  the  same  was  dedicateii 
to  public  use  forevcv. 

It  was  admitttnl  on  trial,  that  the  capacity  of  2>etitionei*s  and  their  titles 
ai-e  as  recited  in  the  petition.  It  was  jdso  admitted,  that  on  the  property 
in  dispute,  there  exists  ji  public  nuirket :  tliat  said  market  was  bnilt  liy 
Patrick  Ir^vin,  by  agreement  with  the  Second  Municipality;  that  the  agree- 
ment was,  that  Irwin  was  to  enjoy  the  revenue  of  said  mai'ket  fbr  eight 
years;  at  tlie  expiration  of  which  time,  he  should  deliver  the  market  to 
the  corporation,  upon  receivmg  on^  half  of  his  original  expenditure  for 
the  constnietion  of  the  market;  that  this  t^nu  ha«  expired;  that  the  city 
l»aid  Mr.  Invin  eight  tlnmsand  dolhii*s,  or  thereabout;  and  that  plaintiifs 
notified  the  Second  Mmiicipality,  at  the  time  the  market  was  erected,  of 
their  claim  to  be  proprietors  of  the  property  now  in  dispute. 

Under  these  pleadings  and  admissions,  it  is  seen  that  the  questiou  i^ 
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purely  and  Bimply  one  of  dedication  to  public  use,  as  a  liighway  or  street.    ^'"^  ^^  ^^^^^ 

The  evidence  of  such  dedication  is  supposed,  by  defendant's  counsel,  to    New  orizaw. 

be  found  in  certain  dots  or  points,  which,  on  Lafon's  plan,  extend  in  two 

paraHel  rows  along  tlie  east  side  of  Dryades  avenue,   until  they  reach, 

severally,  a  point  in  the  sipuires  98  and  14,  one  hundred  and  twenty  feet 

distiint  from  Melpi^inene  stre('t:  wliere  the  said  row  of  d(»ts  diverge  at 

right  angles  from  the  general  line  of  Dryaucs  H\eiiJU',    to  si  distam-e  of 

one  hundred  anil  twenty  feet:  and  tlu-ii,   turning  iigtiin  at  right  aiigl«'s, 

strike  Melpomene  street  at  the  distance  of  one  hundred  ami   twenty  U^-t 

from  Dryadfs  avi'ime.      No  words  writt'-n    iijion  tlif  plan  indicate  tin- 

meaning  of  tlit:^*'  ree'essc•^5  of  one  hundri  d  an. I  twcn^^y  fer*r  ^il.|Ua^^.^    in   tin- 

adja<*ent  e<^rnfrs  of  squares  i^ii  and  \H.      Thos*-  r»'C('^ses  lie  without  the 

general  line  of  the  street  upon  which  i-;  wiitttii  in  the  j)lan.    "('ours  dt's 

Orvades,'' 

Two  civil  i-ngineers  have  boi^n  oHcnMl.  l)v  (lc.'f«'n«lants,  as  witnesses  to 
explain  the  meaning  of  the  plan  of  Lafon,  in  refmnce  to  the  dedication 
alh'j^^tMl.  Those  witnesses  ditler  in  th^ir  inti'ipi-d  iti<»n  ot  the  plan.  One 
of  tlwm,  L.  H.  Pilio,  tin' citv  snrvrvor,  tr^tiUi'^.   that    "lu-  runsider^  xhv 

^  %  ft- 

piece  of  gi'ound  on  which  the  market  is  built  as  part  ol  IJrvades  htrettt, 
for  the  reason  that  on  Dryades  street  there  are  points  indicating  frrt'.s'.  an«l 
that  that  line  of  tre«»s  continued  all  nronnil  thi..  piece  of  Lrronml." 

•*  His  opinion  is,  that  tlu'  ])iece  «»f  ground  on  which  rla-  market  lies 
is  part  of  thi*  •  ('ours  d»s  Diyades'  and  of  Melponn^ie  street."' 

^J'ln.M)ther  engineer,  Mr.  Ibiisson,  '*  being  asktnl  if,  from  tlie  plan  be- 
fore him.  he  conld  consider  the  spa«'e  <»n  wliich  is  built  the  I)r\ades 
juarket  a<  being  included  in  tlie  'Cfmrs  dcs  Dryades,'  an^wennl,  there  is 
no  such  designation  on  the  plan."  "Tins  i)ieee  of  ground  is  not  indi- 
cati'd  on  the  plan  as  a  publi«'  place,  for  want  of  the  indicati<»n.s  which  the 
otlur^  have."  {The  witiuss  had  i)rc\ionsl\  stat<'d  that  thci-t'  ar(j  but  two 
public  s<]uarcs  marked  on  the  plan— the  '•  Place  de  rAnnf>iiciation'"  and 
the  "Place  <ln  IVFarche. "i 

"  Being  asketl  if.  by  examining  the  plan,  he  could  not  dcchire  that  that 
portion  of  gi'ound  on  which  the  market  is  built,  is  not  a  j)ortion  of  the 
(^onrs  ties  Ihi/arleb;  he  answered,  there  is  no  indication  that  it  is." 

In  tliis  conHict  of  the  opinions  of  prof essional  draftsmen  and  surveyors, 
would,  we  think,  be  unsafe  to  infer  an  intention  on  the  part  of  the  au- 
thorrj  of  the  plan  of  the  Faubourg  An mmciation  to  create  a  luiblic  jdace 
at  the  junction  of  Melpomene  and  Dryades  streets,  composed  of  fractions 
ot  the  adjacent  stiuares  Nos.  93  and  94,  from  the  sole  fact  that  a  line  of 
dots,  i)roba])ly  representing  trees,  is  (h^picted  on  the  i^lan,  as  retreating 
from  the  gcn«^ral  couiM  t>f  Dryades  street  at  this  particular  point.  The 
autlioritie.'s  upon  the  4iiestion  oi  dedication  of  individual  proi)erty  to 
public  use,  seem  to  reipiire  something  more  deilnito  and  i)r(H*ise  than  the 
l)roof  of  dedication. offered  by  the  defendant  in  this  case. 

In  another  ease  of  a  similar  chaiacter  to  this,  growing  out  of  the  same 
plan  of  Lafon,  Judge  Martin  held  that  evidence  was  inadmissible  to  show 
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Ubim  or  Davii>  f;he  meauiug  attached  by  Liyaudais  to  a  word  written  upon  this  plan, 
nkw'6sl(Un^!'  ' ' '( < *  Ooli^i^"")'  Whicli' ^vas -claimed  as'  <»videiiciiig^ ^'AedicatioB; (toipuUae  ^i^j.. 
'  ^  Btif  in'  the  pi'esen't  ^Mise''  no  wbrds  an} '  written  nlxni  tltat  i^ortiDn  of  the  plan 
which  represents  the  land  now  in  dispute.  That  land  is-certainly  o«ft  of 
the  general  Imes  of  any  street.  Itin  kiot  demgnttted  as  ^  pitbiHc  sqimre,  or 
place;  but  we  are  called  upon  to  declaim  It  td  be  such;  upon  the  strength 
of  an  ornamental  border  of  dots  or  points,  whidli  may,  or  may  not^  have 
been  intended  to  designate  trees;  for  this  is  entirely  conjectural,  ithere 
being  no  e\'iden('e  to  show  the  meaning  of  the  author  of  th€»  plan;  even 
supposing  fliat  such  evidence  could  hiive  been  admitted  under  ibe 'ruliag 
of  Judge  Martin,  in  the  case  in  16th  Louisiana,  above  q[noted.  In  the 
same  case,  page  613,  the  court  8iiys: 

**  There  is  no  c\'idence  of  the  alleged  dedication,  out  of  the  plan  in  iki& 
*'  case;  and  none  in  the  plan,  ottt  of  the  word  'Oolisiiim.'    In  this  same 
"  plan  is  marked  a  locus  puhlkus,  culled  *  La  pLufe  de  rAnnonciation  *  in  - 
**the  middle  of  which  is  a  s])ot,  designnte«l  ir-  "i  place  for  a  chtxreh. " 

The  doctrine  of  the  case  quoted  CAideiili/  is,  that  the  ihtention  to 
dedicate  to  pubhc  use  imi-t  be  sif]^iil!ed  in  a  manner  not  liable  to  doubt  or 
misconstniction,  by  son.  ..lug  more  than  symbols  of  uncertain  import, 
or  fanciful  adonimeuts  with  wlilch  it  has  pleased  a  draughftnmai!!  to  de- 
corate a  plan  of  property.     2^€mo2)re8vmitur  ^onare. 

Again,  in  the  great  case  of  Municipality  ^o.  T^'o  v.  The  Orleans  Cot- 
ton-press Company,  18th  Louisiana  Reports^  page  244,  the  orgam  of  the 
majority  of  the  court,  in  the  decision  rendered,  laid  down  a  clear  and 
precise  rule  for  testing  a  dedication  to  ptiblic  use,  to  be  'inferred  from  a 
plan.  The  Court  held  that  words  indieative  of  an  intention  to  give 
shotdd  be  found  on  the  plan,  in  order  to  clothe  it  with  suoh  'an  eStd; 
and,  moreover,  that  the'public  should  have  aecoepted  ihe  dedication  by 
using  the  ground  for  the  purposes  indicated.  The  court  '(iBinmied  that 
words  of  dedication  must  have  been  used  in  the  plan  which  was  the  sab- 
jeH;  of  the  decii^on  of  the  Supreme  Coui^t  of  the  United  States^  in  the* 
city  of  Cincinnati  v.  White's  lessee,  6th  Petei-s,  4{i2,  and  quoted  wiHi  ap* 
probolibn  the  following. decision  in; that  case: .  .  .  ,,     > 

f^  No  paiidoQlar  form^rc^eliuiiiy  is  nece$i$tury:iu  the  dedicatiou  of  iaad. 
to  public  usel  •  All  thaH);is  ;i:equia*ed  i»4he  assent  ot  the  oiy^er  of  tbf  land. 
a)^(l,ytbe  iaet  of,  ita  being  u^ed  io^.Jth^  purpp^es  intended  by  th^  ap- 

propriftUvfl.'.'..  ..      -.    ..     .,  ..       ■.;■..     V    . 

,  jpjavi^^g.-^^Sf^miu.ed  ah'^ady.the  fovni  of  the  inferential  ^;ant  or  dedica- 
tiofli;^!^  .^i^^QC^s^^.lej^us  next  enquire  wl^it  are  the  facts  dis^'losed  by  the 
record  ;in  rel^tjioj^  tp  tl)c  tWiQ  essentijdsj  und,er  the  high  authorities  just 
qy,ote<Jl  ;»lat,  the  assent  Q^ttie  owner  of  the  land;  2d,  the  accei)timce  and  use  by 
tlfp jpubjip  ^^cqrding.^  tho  pui^iosos  of  tli c  detl^ cation.  Upi )n  the  first  point 
itjis  ;i(J^;^t.ted  iOf  .rec9f  d,  that  simultuueously  with  the  tirstmove  on  the  part 
()^:^1^^  ci^y  authorities  t<?waf  ds  taking  jjossession  of  the  land  in  controversy, 
they  were  warned  by  the  plaintiffs  that  the  latter  claimed  the  land  as  their 
property.  And  against  this,  there  is  no  oner  to  show,  iis  wjis  done  in  Ihe 
caseof  i^arpyv/Municipanty  Ko.  Two,  tnh 'AlitiViftl,  S^7,"'^haf'l5h^'  plAn- 
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tiflfe,  or  the  authors  of  their  title,  had  sold  lots  boimd^^  by  ifeieJse^  pr«m-  h™»  w  David 
ises  as  a  public  place.  NbwOrliaiw. 

Upon  the  second  point  there  is  no  evidence  that  defendants  ever  used 
the  premises  in  contest  as  a  public  highway,  the  purpose  to  which  their 
answer  alleges  that  they  were  dedicated^  On  the  contrary,  the  first  use 
made  of  this  land  was,  to  lease  it  to  an  individual  for  the  purpose  of 
building  a  market-house,  of  which  the  emoluments  were  received  by  the 
lessee  during  the  term  of  the  lease,  and  subsequently  by  the  corporation 
as  a  branch  of  its  revenues.  A  dedication  to  public  use  as  a  highway  was 
surely  not  fulfilled  by  convertings  this  land  into  a  site  for  a  market 

In  two  cases,  David  and  Liva^dais  v.  Municipality  No.  Two  decided 
in  December,  1853,  and  not  reported,  and  in  Tht  Heirs  of  Guillotte  v. 
The  City  of  New  Orleans,  decided  in  November,  1856,  also  not  reported, 
it  was  expressly  held  that  a  market-house  is  not  necessarily  public  pro- 
perty, but  may  be  the  object  of  individual  ownership.  It  is  a  place  to 
which  the  public  have  free  admission  for  the  purpose  of  purchasing  pro- 
visions. But  the  right  of  selling  them  is  not  fi*ee  to  the  public  at  large. 
That  right  is  usually  reserved  to  a  limited  number,  for  a  rent  paid. 

So  far  from  beirlg  a  public  place,  a  market  may  be  one  of  the  most 
profitable  investments  for  capital,  if  we  may  judge  from  the  market  erect- 
ed on  this  very  land — a  market  which  cost  the  city,  as  the  evidence  shows, 
eight  thousand  dollars,  and  is  now  farmed  out  by  the  city  at  twelve 
thousand  five  hundred  dollars  a  vear. 

The  original  ownership  of  the  land  being  established  and.  admitted  to 
have  been  in  the  plaintiffs^  it  was  incumbent  on  defendant  to  shpw.  that 
such  ownership  had  been  divested.  This  he  has  failed  to  do.  ThQ. proof 
does  not  make  out  either  an  original  grant,  or  any  act  of  plaanti£G9,  or  of 
their  atithors  equivalent  to  a  grant,  of  the  locus  mi  quo^  for  a  public  high- 
way;  neither  is  the  assent  of  the  owner  of  the  land  proved,  nor.  the  accep- 
tance and  use  by  the  city  for  the  piuposes  of  the  dedication  pleaded  by 
them.  We  therefore  conclude,  that  the  evidence  is  insufficient  to  show 
the  dedication ;  and  were  this  otherwise,  the  city  forfeited  the  same  by 
misuser. 

Judgment  affirmed  with  costs. 

MEiatK'K,  C.  J. ,  dissenting.  In  the  rear  of  Faubourg  Annunciation, 
AS  laid  out  by  Robin  and  Ldvaudais,  and  forming  the  rear  boundary  of 
the  six  squares  numbered  from  91  to  96  /inclusive,,  was  a  lojig  avenue 
m»rke<l  on  the  plan  **Cour8  des  DryadeS)"  parallel  with  And  not  quite 
so  wide  as  the  av^iue  marked  on  the  same  plan  *^  Cours  des  Nayades.'' 
■  ■Tlw'se  two  avenges  are  the  present  Dryad  and  Naiad  streets. 

'    "The  *^Cour6  des  Dryades"  was  marked  on  the  plan  as  6iie single 
l>ublic  place;  that  is,  it  was  entirely  inclosed  by  black  lines  (except  where 
'  intersected  by  streets)  and  rows  of  d6t^  within  the  lineis,  dotit)tless  to  in- 
dicate trees.- '••■'■    '      ^'•'»-<v'"    >.'»^^  I.I/..     ,::....  ■»..•.;:.(.(.. 

At  the  point  where  it  crossed  Melpomene  street  it  jutted  oUt  at  right 
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Hkirb  of  ix^md  angles  so  as  to  have  an  additional  width  of  120  feet  the  lines  and  rows  of 
nkw  orikan*!.    trees  still  continuing  around  the  offset. 
It  had  substantially  this  shape : 


fours  flf's  Uni'ifh^. 


•^ 
y 


Four  other  stroc^ts  besides  Melpomene  «treot,  terminatfid  in  the  ''Cours 
d(^s  Dryadcs"  and  bounding  the  sides  of  the  six  squares  above  named. 

Livaudais  owned  all  one  side  of  the  centre  of  Meli^omeue  street,  and 
Robin  the  other  side;  jind  they  laid  out  this  avenue  as  well  u.s  the  whole 
fn,ubourg  in  concert.  From  an  inspection  of  the  plan  it  seems  to  mo 
quite  evident  that  the  "  Cours  des  Dryades  "  was  one  en tii-e  tiling  em- 
bracing everything  enclosed  within  the  lines  and  rows  of  dots.  The  fact 
that  no  part  of  it  has  been  indicated  in  any  other  manner  nor  se]ian\te<l 
from  the  rest  by  any  lines  or  marks  of  division  whatever,  and  the  whole 
])eing  in  the  rear  where  the  proiierty  was  the  Iciast  vjduable,  and  two 
squares  of  ground  which  were*  intended  for  sale  being  disfigured  in  onler 
to  give  les  Cours  des  Dryados  its  present  shape,  connected  with  the  fact 
that  the  sales  were  made  with  reference  to  this  plan,  is  conclusive  proof 
to  my  mind  that  Livaudais  and  Robin  intended  all  the  gi'ound  embracetl 
in  the  figure  surrounded  by  lines  and  trees  or  dots  to  become  a  h^cus  ptth- 
linis,  a  place  common  to  all  the  inhabitants. 

This  faubourg  was  laid  out  in  1807.  I  therefore  attach  no  imj>ortance 
to  the  claim  mad(»  by  the  heirs  of  thi^  original  oAvners  to  this  portion  of 
"  Oours  des  Dryades ''  fqncanis  (ff  furiif  ijcors  after  it  was  laid  out. 

The  proi:)erty  had  doubtless  all  been  sold  long  previous,  and  they  had 
no  further  interest  in  maintaining  the  integrity  of  the  plan.  But  "when 
the  property  was  owned  by  their  ancestors  the  case  wiis  different.  Their 
property  could  not  have  been  sold  to  advantage  without  judiciously  lay- 
ing it  out  into  streets,  squares,  public  places,  iVc.  And  by  laying  out. 
public  placets,  they  rendered  the  property  more  valuable  in  its  vicinity. 
It  being  then  the  interest  of  the  i^arties  to  dedicate  portions  tliereof  to 
public  uses,  and  it  being  impossible  for  them  to  sell  their  lots  for  build- 
ings and  the  pui-poses  of  a  city,  without  streets,  there  is  no  room  for  the 
application  of  the  maxim  **  Xenxo  facih presumitnr  donare/' 
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It  does  not  appear  to  me  to  be  just  to  allow  parties  who  have  derived  Hmrb  <w  David 
all  the  advantage  possible  by  sales  under  their  plans,  to  gainsay  the  same  Nkw  OnLicAXr!. 
when  it  is  quite  evident,  that  every  purchaser  in  the  neighborhood  of 
this  street  must  have  supposed  the  **Cour8  des  Dryades"  was  precisely 
what  it  purported  to  be  on  the  plan ;  and  those  purchasing  in  the  two 
irregular  squares  must  have  supposed  they  had  fronts  according  to  the 
same. 

If  the  portion  now  in  controversy  does  not  belong  to  the  public,  then 
no  part  of  Dryad  street  in  this  faubourg  which  has  been  used  more  than  # 

tifty  years  belongs  to  the  city,  but  it  is  stiD  the  property  of  the  plaintiflfs. 
The  argument  which  proves  their  right  to  one  hundred  and  twenty  feet 
proves  their  right  to  the  whole.  Neither  is  it  of  any  consequence  on 
what  part  of  the  entire  figure  its  name  was  written.  It  is  natural  that  it 
should  be  written  where  most  convenient. 

But  some  weight  is  placed  ujjon  the  testimony  of  Mr.  Buisson,  the  sur- 
veyor. This  testimony  is  opposed  by  that  of  Mr.  Pilie,  the  surveyor  of 
the  city,  who  says,  that  previous  "to  the  building  of  the  market  the 
* '  space  on  which  it  now  lies  irns  open  free  to  me.  There  was  no  line  of 
**  separation  on  the  plan  of  Lafon  between  Dryades  street  and  the  space 
**  occupied  by  the  market" — that  **  he  considered  the  i)iece  of  ground  on 
* '  which  the  market  is  built  as  part  of  Dryades  street,  and  gives  as  his 
*  *  reason  that  on  Dryades  street  there  are  points  indicating  this  and  the 
**  line  of  trees  continued  all  around  the  piece  of  gi'ound."  "His  opinion 
**  is  that  the  piece  of  ground  on  which  the  market  lies  is  part  of  the 
"  Cours  des  Dryades  and  of  Melpomene  street." 

But  if  the  testimony  of  Mr.  Buisson  were  not  opposed  by  that  of  Mr. 
Pilie,  it  could  not  overthrow  the  original  plan  which  we  have  before  us. 
Where  we  have  equal  means  of  judging  with  others,  and  it  is  a  question 
of  con.struction,  we  cannot  be  controlled  by  the  opinions  of  surveyors  in 
any  question  arising  under  our  laws.  16  L.  R.  512.  Opposed  to  this 
opinion  of  Mr.  Buisson,  as  just  observed,  is  the  plan  itself:  the  streets 
are  marked  as  terminating  in  this  avenue  and  one  Melpomene  at  a 
point  where  the  "Cours  des  Dryades"  has  its  greatest  width  and  that 
part  which  the  judgment  of  this  Court  has  given  to  the  plaintiffs. 

To  each  of  the  acts  of  deposit  made  by  Robin  and  Livaudais  of  their 
surveys  before  the  notary,  is  annexed  written  specifications  or  conditions 
called  a  "  prospectus  "  to  govern  the  respective  rights  of  vendors  and  the 
purchasers.  These  acts  refer  to  the  Levee  street  and  *  *  Coura  des  Dry- 
ades," as  I  think,  (and  I  use  the  term  on  the  plan  because  it  means  more 
than  street,)  as  boundaries  of  the  faubourg. 

Ai-t.  No.  5  in  Robin's  act  after  designating  the  prices  of  the  front  lots 
says:  "those  which  follow  to  the  *  Cours  des  Dryades '  having  the  same 
'*  superficial  quantity  (as  the  preceding,  viz,  7200  superficial  feet,)  should 
"  be  sold  at  the  rate  of  one  hundred  dollars  each."  Now,  here  is  an  ex- 
press recognition,  that  squares  Nos.  91,  92,  98,  94,  95  and  96,  as  laid  out, 
were  bounded  upon  this  Cours  or  avenue.  Then,  in  another  part  of  the 
same  act  he  concedes  for  several  years  to  the  purchasers  a  common  of 
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Hhrs  or  David  pasture  and  wood  upon  the  unoccupied  piece  of  ground  **  which  is  found 
nswOruuk^   comprised    from  le    Cours   des   Diyades  to  the  limits  Jean  Baptiste 
Macarty." 

Livaudais  in  his  *'  prospectus  "  annexed  to  his  act  offers  for  sale  all  the 
lots  from  the  '*  Road  which  shall  be  established  immediately  behind  the 
levee  on  the  bank  of  the  river  Mississippi  to  the  place  known  as  the 
*' Cours  des  Drjades,"  either  by  separate  building  lots  or  by  squares, 
the  whole  according  to  the  plan  drawn  by  Mr.  J.  Bte.  Lafon,  engineer, 
which  plan  will  be  deposited  with  Mr.  Pedesclaux  *'  (the  notary). 

He  also  concedes  the  space  from  the  rear  of  Dryades  street  to  the  Ma- 
carty  plantation  for  a  common,  as  Robin  had  done. 

Now,  what  value  can  be  attached  to  an  opinion  formed  by  a  surveyor 
from  an  inspection  of  a  map  as  opposed  to  the  actual  recognition  by  the 
parties  of  their  dedication  to  public  uses  ? 

But  it  is  supposed  that  the  designation  upon  the  plan  is  not  sufficient  to 
show  that  it  was  intended  as  a  dedication  to  the  pubUc,  and  certain  au- 
thorities have  been  cited  to  show  that  such  dedication  cannot  be  pre- 
sumed. The  answer  to  this  objection  is  this:  Dryad  Street  is  designated 
in  precisely  the  same  manner  as  Naiad  Street,  the  name  of  which  instead 
of  being  placed  in  the  centre  of  the  street,  is  written  entirely  on  one  side, 
and  they  are  both  recognized  in  the  plans  as  the  boundaries  of  squares, 
and  as  wide  and  ^important  streets  or  parks,  and  both  are  marked  with 
dots  no  doubt  to  indicate  rows  of  trees. 

The  authorities  cited  so  far  from  sustaining  the  pretentions  of  the 
plaintiff,  in  my  opinion,  show  clearly  that  a  designation  such  as  has  here 
been  made  in  the  plan  of  this  faubourg  is  a  dedication  to  the  public  use. 

The  case  of  Livaudais  v.  the  Secomi  Municipaliiy  has  been  cited. 

In  that  case  Judge  Martin  said  that  *^  there  is  no  evidence  of  the 
alleged  dedication  out  of  the  plan  and  none  in  the  plan  except  the  word 
'*  Coliseum."  In  the  present  case  it  has  been  shown  that  there  is  evi- 
dence both  in  and  out  of  the  plan  of  a  dedication  to  public  use.  In  the 
plan,  because  the  squares  on  Dryad  Street  would  not  be  squares,  and  the 
rear  lots  would  not  have  any  outlet,  without  the  ''Cours  des  Diyades. ** 
Out  of  the  plan,  because,  in  the  acts  of  deposit  the  squares  are  shown  to 
be  bounded  by  the  same,  and  were  so  offered  for  sale,  and  in  the  same 
manner  the  temporary  common  was  bounded.  According  then  to  the 
authority  of  the  Livaudais  case,  what  was  wanting  in  that  case  to  prove 
the  dedication  to  public  uses,  has  been  established  in  this. 

In  the  Orleans  Cotton  Press  case,  18  L.  R.  122,  2i4,  what  was  said  was 
in  relation  to  a  batture  in  front  of  the  Faubourg  Delord,  which  Madame 
Delord  retained  in  her  possession,  and  portions  of  which  she  was  con- 
stantly selling.  What  was  so  said  must  be  understood  in  relation  to  the 
subject  before  the  court.  Surely  that  court  did  not  mean  to  say  that  a 
plan  in  which  streets  were  laid  out  and  named  and  marked  as  such  and 
such  streets,  would  be  an  insufficient  dedication  to  the  public  use  because 
uo  explicit  words  of  dedication  had  been  used  by  the  grantor ! 
The  ease  of  McDotiouyh  v.  CkdUnray  et  nl.  seems  to  me  to  be  precisely  in 


NEW  OKLEANS,  JANUABY,  1862.  411 

point.     In  that  case  the  Ck>urt  said:    **  The  dedieaUon  tnade  by  the  plan,    HnK-iOFDAVw 
and  8ub€equently  recognized  in  saleSf  is  conclusive,  and  must  be  binding    Nbw  orlkaac 
upon  the  former  owner  of  the  ground,  the  title  to  a  part  of  which  is  de- 
rived from  him  by  plaintiff,  who,  in  our  opinion,  is  clearly  entitled  to  the' 
use  and  enjoyment  of  the  alley  or  passage  now  claimed  by  the  defendants 
as  their  property.  *'    8  Rob.  92. 

In  the  De  Armas  case,  5  L.  B.  519,  the  Judges  delivered  opinions  setn- 
atim,  and  all  that  is  said  by  Judge  Matthews  is,  that  '*  Squares  or  other 
spaces  of  land  appearing  to  be  left  vacant  in  the  plan  of  a  town  or  city, 
are  not  (in  my  opinion)  in  consequence  of  this  fact  alone,  to  be  considered 
as  public  places,  and  irrevocably  dedicated  to  the  use  of  the  whole  world. 
The  plan  ought  to  contain  something  on  its  face  to  show  their  destination 
and  appropriation  to  such  use,  in  order  to  imply  a  promise  on  the  part  of 
the  original  owner  of  the  soil  and  founder  of  the  city  that  they  should  al- 
ways remain  open  for  the  use  of  the  citizens  and  the  public  in  general.  '* 
5  L.  B.  219.  If  Ldvaudais  and  Bobin  did  not  intend  this  for  the  public 
use,  why  did  they  designate  it  as  the  Cours  des  Dryades  in  the  same  man- 
ner as  they  did  the  Cours  des  Nayades;  and  why  were  lines  and  continuous 
rows  of  trees  marked  around  the  entire  figure,  just  as  they  were  on  the 
borders  of  all  the  wide  streets  upon  the  plan? 

In  the  case  of  City  of  Lafayette  v.  Holland^  this  Court  said:  **  It  is  well 
settled  that  no  particular  form  or  ceremony  is  necessary  in  the  dedication 
to  public  use. " 

This  Court  then  cites  the  case  of  Bex  v.  Lloyd,  wherein  Lord  EUenbor- 
ough  held  that  if  the  owner  of  the  soil  throws  open  a  passage,  and  neither 
marks  by  any  visible  distinction,  that  he  means  to  preserve  aU  his  rights 
over  it,  nor  excludes  persons  from  passing  through  by  positive  inhibition, 
he  shall  be  presumed  to  have  dedicated  it  to  the  public.  1  Camp.  262. 
The  Coturt  then  remarks:  **  This  maybe  considered  as  going  very  far,  but 
the  facts  in  this  case  create  a  stronger  presumption  than  in  that,  and  ^e 
think,  make  it  certain.  The  Nuns  exhibit  a  plan  of  their  property,  upon 
which  a  street  called  Levee  street  is  exhibited  running  parallel  with  the 
levee,  and  according  to  defendant's  statements,  but  a  few  feet  from  it. 
No  specific  feet  are  marked  on  the  plan,  as  exhibiting  its  width.  On  eacJi 
side,  dose  to  the  front  of  the  lots  and  to  the  levee,  lines  are  drawn  which 
seem  to  represent  sidewalks,  and  the  same  lines  are  drawn  on  all  the  other 
streets  on  the  plan.  The  object  of  the  Nuns  in  subdividing  their  property 
was  to  convert  it  into  town  lots,  witb  a  view  to  its  becoming  an  addition 
to  the  city  of  New  Orleans,  to  which  it  was  finally  annexed  under  the  name 
of  one  of  the  unincorporated  faubourgs." 

The  Court  concluded  by  holding  all  the  space  between  the  street  and 
the  levee  as  public.  Here  full  effect  was  given  to  the  plan,  as  in  the 
McDonough  case. 

The  doctrine  of  the  Supreme  Court  of  the  United  States  is  similar,  and 
not  less  liberal  than  our  own.  In  the  case  of  The  City  of  Cindnnaii  v. 
White,  6  Peters,  435,  that  court,  distinguishing  this  class  of  cases  from  pri- 
vate grants,  where  there  must  be  a  grantor  and  grantee,  said:  '*  But  that 
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utij^  or  i)Avir»  jg  QQ^  (;]ig  light  in  which  this  court  has  considered  such  dedicatious  for 
Nhw  OKLKA.N-.    public  use.     The  law  applies  to  them  rules  adapted  to  the  nature  and  cir- 
cumstances of  the  case,  and  to  cany  into  execution  the  intention  and  ob- 
ject of  the  grantor;  atul  to  secure  tJie  public  the  benefil  held  out  and  e.qteded  h 
he  derived  from  and  enjoyed  hy  the  dedication.'''' 

In  another  case,  Barclay  v.  HoweWs  Lessee,  G  Petei*s,  499,  it  was  held,  in 
reference  to  the  plan  of  the  town  of  Pittsburg,  that  although  "Water  street 
was  not  marked  ui>on  the  plan  as  the  other  streets,  yet,  as  the  surveyor 
had  declared  that  it  did  extend  to  the  river,  and  as  property  was  bought 
and  sold  in  reference  to  it,  and  as  there  were  no  lines  marked  on  the  plan 
in  conflict  with  it,  and  the  public  had  used  it  for  thii*ty  years,  there  wns 
sufiicient  evidence  of  dedication  to  the  j)ublic.  See  also  New  Orleans  v. 
TJie  United  States,  10  Peters,  662. 

In  cases  like  the  present,  there  is  still  a  stronger  argument  which  may 
be  rendered  available,  and  which  is  shadowed  out  in  the  extract  from  the 
Cincinnati  case,  viz. ,  that  the  pai*ties  who  have  sold  by  reference  to  plans 
are  estopped  by  their  conduct,  which  has  induced  others  to  buy  upon  the 
faith  of  then*  representations,  from  controverting  the  same.  Wide  streets 
and  avenues  and  open  spaces,  as  ah*eady  obsei*\'ed,  enhance  gi-eatly  the 
urban  property  in  their  vicinity.  It  is  unjust,  then,  to  jjerinit  parties 
who  have  by  means  of  such  plans,  obtair^  .1  the  highest  price  for  their 
property,  and  who  have  for  a  full  value  deliv(  red  it  int  >  other  hands,  to 
attempt  to  defeat  the  rights  of  the  gi-antees  I  y  v.ithholtling  from  their  use 
that  which  was  known  to  be  an  important  inducemenf  to  purchase.  See 
Marsh  v.  Smith,  5  Rob.  523.  In  such  cases,  what  is  taken  for  streets, 
markets  and  public  i)laces,  is  more  than  paid  for  iii  the  enhanced  price  of 
that  remaining. 

Having  thus,  as  I  think,  shown  that  Drvad  street  was  de<licated  to  the 
public  use,  and  that  the  plaintiifs,  who  sold  and  offer(Hl  their  pix)i>erty  for 
sale  with  reference  to  it,  are  estojjped  by  their  aets  from  ^rithdrawing  any 
part  from  the  public,  I  will  now  consider,  in  n  few  words,  whether  there 
is  any  ground  for  dismembering  the  *'  Corn's  des  Diyades  "  a.s  laid  out  in 
the  plan,  or  any  reason  to  add  to  s(puires  93  and  94  what  wjus  purposely 
excluded  by  the  original  gi-antors. 

The  term  "lecours"  is  not  strictly  an  appropriate  designation  for  a 
street.  It  is  quite  tus  appropriate  for  a  place  haviiu'^"  the  shape  marked 
upon  the  plan  as  the  *'  Cours  des  Dryades  "  sis  i\  is  'Jor  a  street.  Coursis 
defined  to  be  a  *'  promenade;  a  ring;  a  pL'  i'  where  persons  of  quality  re- 
sort to  take  an  airing  in  their  coaches,  sucli  as  Hyde  Park."  By  the  Dic- 
tionaiy  of  the  Academy,  **An  agreeable  place,  destined  or  chosen  ordin- 
arily near  gi*eat  cities  to  take  airings  in  carriages." 

It  is,  then,  (juite  ai)parent  that  when  tliis  designation  was  given  this 
place,  it  was  intended  it  should  be  surrounded  by  trees,  as  shown  by  the 
plan  and  implied  by  the  names  "Cours"  and  "Dryades;"  and  as  the 
park  was  narrower  than  the  "Cours  des  Nayades,"  it  was  imporbiut  that 
it  should  be  enlarged  at  some  points  for  the  convenience  of  the  public. 
Again,  the  plaintiffs  recognize  in  their  petition,  both  Dryad  and  Mel> 
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pomene  streets.  Theu  it  is  thus  conceded,  that  Kobin  and  Livtuidtvis  iiwks  ok  i>avu» 
dedicated  to  the  public  use  all  that  portion  marked  Cours  des  Dryades,  Nkw  oiclka.ns. 
except  the  offset  near  the  Melpomene  street.  We  have  seen  what  im- 
portance is  attached  to  the  lines  upon  the  plans  in  the  Pittsburg  case  and 
the  McDonough  case.  Now,  Molpomone  street  by  the  plan  is  made  to  ter- 
minate at  the  **  Cours  des  Dryades,"  and  if  the  one  hundred  and  twenty 
feet  claimed,  were  intended  to  be  private  proi)erty,  then  it  ought  to  have 
been  crossed  by  Melpomene  street.  But  if  dedicated  to  the  imbHc  use, 
then  it  was  sufHcient  to  terminate  the  street  where  it  did  terminate. 

Again,  the  offset  in  the  Cours  des  Dryades  left  squares  93  and  94, which 
were  also  entirely  closed  by  black  lines,  iiTegular  in  shape,  yet  they  were 
so  offered  for  sale,  and  sales  were,  shortly  after  the  plan  was  executed, 
made  under  the  same. 

Here,  then,  we  have  the  plan,  which  clearly  tvcloifes  the  loeiis  in  quo  as 
a  part  of  Cours  des  Dryades:  we  have  tlie  recognition  of  this  public  place, 
a  promenade  or  park,  in  the  acts  of  deposit  or  dedication;  the  squares  are 
made  to  conform  to  it;  strei'ts  tenninate  at  its  limits,  connecting  with  it; 
pi*operty  is  sold  by  it;  it  has  tUways,  as  well  as  the  stre(;t  itself,  been  open 
for  the  public  use,  and  it  was,  forty- two  //ears  after  its  dedication  to  the 
pubhc  use,  before  any  advei*se  pretentions  were  made  by  the  original 
grantors  or  their  descendants,  and  now.  when  this  property,  and  property 
in  its  >'i<iuity,  has  become  valuable  by  establishing  a  market,  and  more 
than  half  a  century  has  elapsed  since  tlie  original  dedication  was  made, 
this  present  action  has  been  instituted. 

Again,  it  is  said  that  the  city  (if  the  dedication  be  conceded)  has  for- 
feited its  right  to  this  portion  of  the  ('ours  des  Di'yades  by  misuser. 

The  reply  to  this  conclusion  is,  that  this  issue  is  not  raised  by  the  plead- 
ings or  the  proof.  The  plaintiffs  claim  in  their  i>etition  the  j^ropei-ty  as 
owners  who  have  never  parted  with  it.  The  defendant,  in  his  answer, 
alleges  that  the  locus  in  quo  is  i)art  of  a  highway,  and  a  public  place,  and 
was  so  designated  in  the  original  plan,  and  was  dedicated  to  the  public 
use  forever.  With  this  issue  before  us,  I  am  at  a  loss  to  undei"stand  how 
the  question  can  be  raised  as  to  a  fori'eiture  by  misuser.  That  would  re- 
quire an  admission  on  the  part  of  the  plaintiffs  that  their  authors  had 
parted  with  the  ownership,  and  dedicated  the  ** Cours  dt^s  Dryades"  to 
public  use,  which  they  now  deny.  Moreover,  iis  the  plaintiffs  have  doubt- 
less long  since  divested  themselves  of  the  ownership  of  these  lots  upon 
Dryad  street,  they  have  but  little  interest  in  the  question  as  to  the  mode 
in  which  tliis  public  place  is  used. 

It  is  the  duty  of  the  city  to  prevent  obstmctions  to  the  x^ubUc  streets, 
but  I  am  not  aware  of  any  law  which  declares  the  forfeiture  of  a  loots 
pnblicus  because  a  market  has  been  erected  upon  it.  The  very  fact  that 
it  Ls  a  locus  puhlicus,  gives  any  one  interested,  as  well  as  the  city,  the  right 
to  cause  obstructions  to  be  removed.  Hee  Shepherd  v.  Municipality  No.  3, 
()  Rob.  349. 
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i.  Hum  »  David 
Nbw  Qklkam 


Saue  Case« — On   a   Re-hearikg. 

Buchanan,  J.  For  the  reasons  given  in  the  opinion  of  the  Court  here- 
tofore read,  it  is  ordered,  adjudged  and  decreed,  that  the  judgment  herein 
pronounced  on  the  26th  March,  1860,  remain  undisturbed. 

Merbick,  C.  J.     I  adhere  to  my  former  opinion. 


Celestine  p.  Fleytas,  wife  of  Dr.  James  Dupas  v.  Pierre  Poutz  and 

E.  T.  Parker,  r  l.eriff. 

Tu  euUtle  Ibc  pUtiutUTin  execution  to  levy  u|<on  tho  interest  uf  his  debtor  in  the  stocic  seized,  it  ks  nooij^ 
8ary  to  i^wyr  wliat  interest,  if  any,  tho  Intur  may  have  acquired  in  his  wife's  store — ^ber  teparate 
property.  As  there  was  ri<-  c-  mmonlly  between  them,  this  administration  did  not  yest  in  bim  abso- 
lutely the  fruits  and  revenues. 

APPEAL  fi'om  the  Fourth  District  Court  of  New  Orleans,  Price,  J, 
C.  Morel  and  O.  LeGardeur  for  phuntifTs.     Janin  &  Griffon,  for  de- 
fendants and  appellees. 

Y00BHIE8,  J.  The  plaintiff  claims  to  be  the  owner  of  the  property 
levied  upon  as  belonging  to  her  husband,  consisting  in  stock  of  an  apoth- 
ecary store. 

The  question  at  issue  is  whether  this  be  the  separate  property  of  the 
husband  or  of  the  wife;  for  the  community  existing  between  these  par- 
ties has  been  dissolved  by  judgment  of  separation.  In  the  course  of 
these  proceedings  the  apothecary  stock  was  adjudged  to  the  wife,  who  had 
purchased  it  with  proceeds  of  her  dotal  property. 

Under  this  statement  of  the  facts,  about  which  there  is  no  contestation, 
the  case  is  clearly  with  the  plaintiff  against  tho  seizing  creditor;  but  the 
matter  is  attended  with  difficulty,  in  as  much  as  subsequently  the  hus- 
band undertook  to  sell  to  a  third  person,  with  whom  he  formed  a  part- 
nership, an  undivided  half  of  the  store;  and,  in  the  course  of  about  two 
years,  the  stock  was  increased  by  purchases  made  by  the  firm.  It  does 
not  appear,  however,  that  the  increase  of  stock  was  paid  for  out  of  sepa- 
rate funds  of  the  partners,  or  out  of  moneys  proceeding  from  the  sales  of 
the  store.  Be  this  as  it  may,  tlie  wife  did  not  sanction  the  acts  of  her  hus- 
band, as  appears  by  the  proceedinpfs  in  her  suit  to  annul  the  tranafer  in 
question. 

To  entitle  the  plaintiff  in  execution  to  levy  upon  the  interest  of  his 
debtor  in  the  stock  seized,  it  is  necessary  to  show^  what  interest,  if  any, 
the  latter  may  have  acquired  in  his  wife's  store — her  separate  proper^. 
As  there  was  no  community  between  them,  this  administration  did  not 
vest  in  him  absolutely  the  fruits  and  revenues.    C.  C.  2368. 
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J.  GuMA  &  Co.  V,  Hops  Insurance  Company  of  New  Orleans. 

• 

Where  the  plainUflb  make  out  a  prima  fade  case,  it  is  incumbeDt  upon  the  defendant  to  show  that  they 
have  made  a  fraudulent  exaggeration  of  their  loss,  otherwise  the  verdict  of  the  Jury  will  not  be  dis- 
turbed. 

m 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Pricey  J. 
T,  J.  &  A,  O.  SemmeSf  for  plaintiffs.     Bonford,  Johnson  d:  Denis, 
for  defendants  and  appellees. 

Buchanan,  J.  The  defendants  are  appellants  from  a  judgment  render- 
ed against  them  upon  a  policy  of  insurance  against  fire,  signed  by  them  in 
favor  of  plaintiffs.  The  merchandise  insured,  a  stock  of  Havana  segars, 
was  totally  consumed  within  the  time  limited  in  the  policy,  by  a  fire 
originating  in  the  adjoining  tenement.  Upon  this  merchandise,  plaiiitiffs 
had  effected  insurance,  in  three  different  offices,  to  the  amount  of  twenty 
thousand  dollars,  six  thousand  of  which  in  the  office  of  defendants. 

Defendants  admit  the  execution  of  the  policy;  but  plead  in  defence  of 
this  action,  that  plaintiffs  had  not  on  the  insured  premises,  at  the  time  of 
the  fire,  the  amount  of  goods  declared  by  them  in  their  petition  and  in 
the  sworn  statement  of  loss  delivered  by  them  to  the  insurers  as  prelimi- 
nary proof;  that  plaintiffs  are  fraudulently  seeking  to  recover  for  a  loss 
which  they  have  not  incurred,  and,  therefore,  under  the  terms  of  the 
policy,  have  forfeited  all  claim  to  indemnity. 

This  issue  of  fact  was  submitted  to  a  jury,  who  found  in  favor  of  plain- 
tiffs for  the  total  amount  claimed. 

After  an  ineffectual  attempt  to  obtain  a  new  trial,   the  defendants 

appealed. 

The  plaintiffs  offered  a  mass  of  evidence  in  support  of  their  claim, 
consisting,  Ist,  of  the  testimony  of  many  dealers  in  segars  in  this  city; 
2d,  of  that  of  an  auctioneer  through  .whom  they  had  made  large  sales  of 
segars;  Sd,  of  that  of  their  derk  and  others,  to  particular  transactions; 
4th,  their  invoice  and  sales  books  from  the  consignment  of  their  business 
to  the  date  of  the  fire,  carefuUy  and  laboriously  digested  by  a  skillful  ac- 
countant, who  has  been  examined  as  a  witness. 

The  evidence  of  plaintiffs  certainly  made  out  at  least  ^  prima  fcLcie  case 
in  their  favor;  and  we  think,  with  the  jury,  that  the  defendants  have  fail- 
ed in  fixing  upon  plaintiffs  a  fraudulent  exaggeration  of  their  loss.  The 
evidence  offered  for  that  purpose  is  of  a  very  vague  character. 


It  is  but  natural  to  presume,  in  the  absence  of  proof  as  to  the  pay-        flittas 
ments,  that  the  increase  in  the  stock  was  purchased  with  the  proceeds        Poutk. 
of  the  sales,  as  the  husband's  absolute  insolvency  precludes  the  idea  that 
he  might  have  made  the  purchases  out  of  other  resources.     C.  0.  2263. 

Judgment  affirmed. 
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r.cMA&Go.  Much  pains  seems  to'  have  been  taken  to  show  that  the  quantity  of 
HopK  lis.  Co.  Havana  segars  imported  by  the  plaintiflfs,  through  the  Custom  House,  fell 
short  of  the  quantity  of  stock  of  that  sort  of  goods  sho^Ti  by  the  invoice 
book  of  plaintiffs  to  have  been  on  hand  in  the  course  of  their  business  in 
this  city.  But  the  fact,  if  admitted,  that  plaintiffs  had  not  imported 
through  the  Custom  House  as  many  Havana  segars  as  they  claim  to  have 
had  on  hand,  would  not  be  conclusive  proof  of  the  existence  or  non-ex- 
istence of  such  a  stock  in  their  hands  at  the  time  of  the  fire.  Thev  mav 
have  purchased  the  segars  in  this  city,  from  an  imi^ort^r,  who  may  or 
may  not  have  paid  duties  on  the  importation.  It  is  proved  that  one  very 
large  and  valuable  invoice  was  thus  i)urcha8ed  a  few  weeks  before  the  fire. 

Again,  it  is  proved  that  plaintiffs  caused  segars  to  be  manufactured  in 
this  city,  of  Havana  tobacco.  These  segars  never  went  through  the 
Custom  house,  in  the  form  of  segars  at  least.  Yet  we  are  not  prepared  to 
assert  that  they  were  improx)erly  designated  as  Havana  segars.  At  all 
events,  they  would  fall  T^-ithin  the  description  of  articles  insured  in  ])lain- 
tiffs'  policy,  which  is,  *'  Stock  in  trade,  consisting  principally  of  .segars, 
tobacco,  and  Havana  produce,  contained  in  the  second  floor  of  the  brick 
slated  building,"  &c. 

Upon  the  whole,  we  see  no  sufficient  cause  to  disturb  the  verdict  of  the 
•  jury,  upon  questions  purely  of  fact,  presented  to  them  in  this  case. 

Judgment  affirmed  with  costs. 


The  State  v.  The  Judge  of  the  Fourth  Distrect  Court  of  New  Orleans. 

A  provisional  syudic  was  condomned  to  imy  to  the  syndic  a  certain  amount  over  $300  in  his  hai>d«  he 
longing  to  an  insolvent  estate,  or  be  irapri'*oneil  until  paid. — Hdd:  that  he  could  take  a  sa-iien'sivi*  &]•■ 
iwal  accordinp^  to  articles  565  and  675  of  the  Code  of  Practice.    The  mere  fact  that  prtK^t^-Hiinp-^  an- 
conduct€<l  in  a  summary  manner  has  no  influence  on  the  right  of  appeal. 

ON  the  relation  of  J.  C.  Ddvidsofif  jjraying  for  a  ^mt  of  mandamus. 
George  L.  Bright,  for  relator. 

Mebbick,  C.  J.  A  nile  nisi  issued  in  this  case  against  the  Judge  of  the 
Fourth  District  Court,  to  show  cause  why  a  writ  of  mandamus  should  not 
issue  requiring  him  to  grant  an  appeal.  The  case  now  stands  on  the  an- 
swer of  the  Judge. 

The  judgment  or  order  from  which  the  relator  seeks  an  appeal,  was  ren- 
dered upon  a  rule  filed  on  the  4th  day  of  December,  1861,  calling  upon  the 
relator  to  show  cause  why,  as  provisional  syndic  of  the  creditors  of  Samuel 
Sidle,  he  should  not  pay  over  to  the  definitive  syndic  the  sum  of  31, 147 
95,  received  from  the  Sheriflf,  or  be  punished  for  disobeying  the  order  so 
to  do".  The  judgment  was  rendered  on  the  17th  of  December,  and  ordered 
the  relator  to  pay  to  James  Hawey,  the  syndic,  **  immediately,  the  swm 
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of  3951  31  received  by  him  (the  relator)  as  proTisional  syndic,  and  in  de-        •*-*" 
fault  of  such  payment  or  delivery,  that  he,  said  Davidson,  be  imprisoned  JwM»4uiDto.  ot. 
by  the  Sheriff  nntil  such  payment  or  delivery  is  effected." 

The  following,  from  the  answer  of  the  Judge,  will  explain  the  proceed- 
ings prior  to  said  rule  and  decree  thereon.  The  answer  shows :  "  That  on 
the  13th  of  February,  1861,  J.  C.  Davidson  was  appointed  provisional 
syndic  of  Samuel  Sidle*s  insolvency.  Upon  the  meeting  of  the  creditors 
of  Sidle  a  contest  arose  as  to  who  had  been  elected  syndic,  and  on  the 
matter  being  referred  to  this  "  (the  District)  **  Court,  it  was  decided  that 
James  Hawey,  and  not  J.  C.  Davidson,  had  been  elected  syndic.  From 
this  decision  Davidson  appealed  to  the  Supreme  Court.  On  the  19th  of 
June,  1861,  Hawey,  in  pursuance  of  the  decision  declaring  him  syndic, 
took  a  rule  on  Davidson  as  provisional  syndic,  alleging  that  Davidson  re- 
fused to  deliver  up  to  him  the  property  and  effects  of  the  insolvent  This 
rule  was  made  absolute  on  the  26th  of  June,  1861,  and  Davidson  was  or- 
dered to  deliver  to  Hawey,  syndic,  all  the  goods  and  effects  and  property, 
of  whatever  nature  and  kind,  belonging  to  the  insolvent;  and  further  or- 
dered to  render  an  account  within  three  days,  in  accordance  with  the  10th 
section  of  the  Act  relative  to  voluntary  surrenders  (Acts  1855,  p.  483). 
A  copy  of  the  judgment  was  served  on  Davidson  personally  on  the  27th 
of  June.    This  judgment  has  never  been  appealed  from." 

On  the  4th  of  December,  1861,  Hawey  took  the  rule  already  noticed, 
upon  which  the  judgment  was  rendered  from  which  Davidson  is  endeav- 
oring to  appeal.  It  appears  that  the  relator,  within  the  delay  allowed  by 
law  for  suspensive  appeals,  applied  to  the  Judge  of  the  Fourth  District 
Court  to  affix  his  signature  to  the  judgment  and  to  grant  him  a  suspensive 
appeal  therefrom,  and  that  he  tendered  an  appeal  bond  with  security  in 
the  sum  of  $2,000.  It  further  appears  that  a  copy  of  the  judgment  has 
been  placed  in  the  hands  of  the  Sheriff  for  execution. 

The  District  Judge  considered  the  rule  taken  on  the  4th  of  December 
as  a  proceeding  tmder  Art.  130  C.  P.,  to  enforce  the  execution  of  the  de- 
cree of  June  19th  of  the  same  year.  He  was  further  of  the  opinion,  that 
the  provisional  syndic  was  an  officer  of  the  court,  and  amenable  to  the 
same  for  any  breach  of  trust,  and  that  under  the  case  of  Qridky  v.  CJonnert 
2  An.  89,  such  officer  cannot  delay  the  proceedings  of  the  creditors  by 
suits  conducted  with  the  usual  delays,  nor  by  a  suspensive  appeal. 

It  is  manifest  that  the  decree  of  the  17th  of  December,  1861,  is  a  differ- 
ent decree  from  that  of  June  26th,  ordering  the  provisional  syndic,  in 
general  terms,  to  deliver  the  assets  to  the  syndic.  It  was  found  that  the 
latter  order  or  decree  was  insufficient.  Hence,  a  new  proceeding  was. 
commenced,  in  furtherance  of  the*  general  order,  it  is  true,  but  different, 
because  a  definite  sum  of  money  was  demanded  of  the  defendant,  who 
was  ordered  to  pay  the  same,  and  in  default  thereof,  be  imprisoned  until 
he  did. 

Here,  then,  is  a  judgment  against  the  defendant  Is  it  subject  to  an 
apx>eal?  To  ascertain  this,  we  look  to  the  rule  taken  by  the  syndic  to  see 
what  is  demanded.    It  is  91>147  95  in  money.    The  62d  article  of  the 

63 
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^^n  ConBtitution  therefore  gives  the  defendant  a  right  to  appeal,  for  the  mat- 
juDai4thDii.a.  ter  in  dispute  exceeds  $300.  Was  the  defendant  entitled  to  a  saspensive 
appeal?  His  application  was  in  time,  and  we  are  not  aware  of  any  law 
which  authorizes  the  provisional  execution  of  a  judgment  for  money 
where  the  appeal  is  taken  within  the  ten  days  allowed  by  law  for  the  same. 
The  defendant  seems  to  stand  on  the  same  ground  as  any  other  defend- 
ant, and  entitled  to  his  suspensive  appeal    0.  P.  565  and  575. 

The  mere  fact  that  proceedings  are  conducted  in  a  summary  manner 
has  no  influence  on  the  right  of  appeal. 

The  bond  required  by  law  and  the  power  conferred  on  the  appellate 
court  to  grant  damages  in  cases  of  frivolous  appeals  are  supposed  by  the 
law-maker  to  be  an  adequate  indemnity  to  the  appellee  for  the  delay  and 
damage  he  may  sustain  in  consequence  of  the  appeal. 

It  is  therefore  ordered,  that  the  rule  taken  in  this  case  be  made  abso- 
lute, and  that  a  mandamns  issue  as  prayed  for,  commanding  the  Hon. 
the  Judge  of  the  Fourth  District  Court  of  New  Orleans  to  Sign  the  judg- 
ment rendered  on  the  17th  day  of  December,  1861,  on  the  rule  taken  by 
James  Hawey,  definitive  syndic,  in  the  case  of  Bamuel  Sidle  v.  His  Credi- 
tors, No.  14,464  of  said  Fourth  District  Court,  against  J.  C.  Davidson, 
and  to  grant  the  defendant  in  said  rule  a  suspensive  appeal  from  said 
judgment,  returnable  to  this  Court,  upon  the  defendant's  giving  his  bond, 
conditioned  as  the  law  requires,  with  good  and  solvent  security  in  the 
sum  of  $2,000,  or  other  sufficient  sum  for  a  suspensive  appeal 


J.  H.  Fbbligh  v.  W.  L.  Millbr,  et  al. 

16    ^1 

62  ^Sw\  Every  partner  may,  without  the  oonMot  of  his  partnert,  enter  into  partaersbip  with  a  third  person  for 

the  share  which  be  has  in  the  partnership,  but  he  cannot,  without  the  consent  of  bis  partners, 
make  a  partner  in  the  original  partnership,  shonid  he  eren  have  the  administration  of  it 
Every  partner  owes  to  the  partnership  all  that  he  has  promised  to  bring  into  the  aaoMu    Who 
promises  to  bring  into  the  partnership  a  certaio  thing,  la  bound,  in  esse  of  eviction  ctf  it,  in  the  Bam« 
manner  as  a  seller  towards  the  pnrchaser  who  bujrs  from  him. 
Plaintiff  can  recover  upon  sUpolaUon  jm«r  oidntt  under  C.  P.  ftS;  C  C  1884,  1898.    •*  Umbo  artidea, 
however,  do  not  estop  the  person  malcing  the  stipulation  from  setting  up  equities;  and  the  right  to  do 
so  must  be  determined  by  a  recurrence  to  such  general  principles  of  law  and  justice  as  regolale  tbe 
8ubt)^t  of  contracts.'* 
Error  as  to  the  thing  which  isihe  subject  of  the  contract  does  not  invalidate  it,  unless  it  bears  on  tbe 
substance  or  some  substantial  quality  of  the  thing. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Frioe^  X 
Hunton  <&  MUler,  for  plaintiff  and  appellant.    B.  ^  H.  Marr  and 
Hays  i&  Adants,  for  defendants. 

Mbbbick,  J.  On  or  about  the  10th  of  May,  1869,  the  plaintiff,  J.  H. 
Freligh,  J.  E.  Booker  and  M.  Langhome,  chartered  the  steamboat  Mes- 
senger as  a  packet  to  run  between  Memphis,  Tennnessee,  and  this  city, 
for  the  term  of  six  months.  The  hire  of  the  boat  was  $4500,  lost  or  not 
lost.  Langhome  had  one-half  interest,  and  Booker  and  Freligh  one-fourth 
each. 
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Abont  the  second  day  of  July,  1859,  the  defendant,  W.  L.  Miller,  pur-        Fbbjbh 
chased  Langhome's  interest  in  the  charter.    He  paid  $2250  and  agreed        MauB. 
"to  take  Langhome's  place  as  one  of  the  orginal  charterers,  and  to 
"  occupy  the  same  position  with  respect  to  the  other  charterers^  that  Lang- 
'  *  home  had  done. "    Miller  was  considered  a  silent  partner  with  Langhome 
from  the  first. 

Shortly  after  Miller. purchased  Langhome's  interest,  he  sold  the  one- 
half  thereof  to  the  defendant,  W.  J.  Ashford:  that  is,  Ashford  acquired 
one-fourth  interest  directly  from  Miller.  Miller  considered  himself 
resx>onsible  to  Langhome,  and  Ashford  to  him.  But  the  latter  came  into 
the  charter  by  the  agreement  **  on  the  same  conditions  as  Miller  had  done 
"and  occupied  the  same  position  with  reference  to  the  other  charterers, 
"  so  far  as  one-fourth  interest  was  concerned." 

Some  losses  had  been  incurred  at  this  time.  Ashford  was  informed 
before  the  purchase,  to  Miller's  knowledge,  that  the  charter  was  insured 
to  the  amount  of  one-half  of  the  original  sum,  viz:  $2250.  He  was  also 
informed  that  the  boat  would  receive  $700  per  trip  for  seven  trips,  for  carry- 
ing the  mail.  These  representations  were  not  true,  and  Miller  himself  was 
in  error  in  regard  to  the  same  having  probably  been  misinformed  as  well 
as  Ashford  by  Booker,  who  also  acted  as  clerk  on  the  boat. 

On  the  28th  day  of  Aug^t,  1859,  the  boat  was  lost.  No  money  for  the 
transportation  of  the  mails  nor  insurance  was  received  by  the  firm. 

The  plaintiff,  Freligh,  in  addition  to  his  portion  of  the  price  of  the 
charter,  has  paid  $5604  22.  This  suit  is  to  compel  a  contribution  from 
MULer  and  Ashford  towards  the  same.  The  defendants  waived  objections 
as  to  the  form  of  proceeding.  Judgment  was  rendered  for  plaintiff 
against  Miller.  Ashford  had  judgment  against  the  plaintiff,  who  appeals. 
The  only  question  before  us  is  in  reference  to  Ashford*s  liability. 

It  is  clear  that  the  contract  between  Miller  and  Ashford  could  not  make 
the  latter  a  partner  of  the  original  partnership  without  some  concurrence 
on  the  part  of  the  other  partners.  O.  0.  2842.  Neither  could  the  other 
partners  hold  him  (Ashford)  responsible  to  themselves  as  a  partner  without 
some  stipulation  to  that  effect  from  Ashford  to  Miller.  In  the  plaintiff's 
petition  he  says  that  he  has  been  informed  that  Ashford  has  assumed  the 
position  of  an  original  party  to  the  charter,  and  that  he  is  liable  for  hifif 
proportion  of  all  losses.  It  does  not,  therefore,  appear,  even  by  plain- 
tiff's allegations,  that  Ashford  has  been  treated  as  a  partner  by  the  other 
members,  and  plaintiff  must  recover,  if  at  all,  upon  the  stipulation  pour 
autrtii,  for  he  holds  no  subrogation  to  Miller's  right.  Such  a  stipulation 
is  perhaps  implied  in  Ashford's  agreement  to  occupy  the  same  position  to 
the  original  lessees  of  the  boat  as  Miller  had  done.  C.  P.  35;  C.  C.  1884, 
1896.  Conceding  this  point  to  be  with  the  plaintiff,  another  question 
arises,  and  that  is  can  the  plaintiff  recover  against  the  proof  of  the  mis- 
representations made  to  Ashford  respecting  the  insurance  and  the  carry- 
ing of  the  mail  ? 

It  is  not  shown  that  the  plaintiff  had  any  knowledge  of  these  misrepre- 
sentations: still  he  now  sues  in  afOirmance  of  Miller's  contract,  and  he 
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cannot  have  any  greater  rights  under  it  than  MUler  would  have  had. 
9  An.  196. 

It  is  shown  that  when  Ashford  entered  into  the  agreement  he  was  in- 
formed by  Booker,  and,  probably  by  Miller,  that  the  charter  was  protected 
by  insurance  to  the  amount  of  $2250,  if  not  92500.  He  was  also  led  to 
believe  that  the  parties  were  entitled  to  carry  the  mail  for  seven  trips  at 
3700,  making  94900  more.  Some  of  the  partners  at  that  time  knew  that 
the  post-ofGice  department  had  refused  to  pay  for  carrying  the  mail,  and 
they  had  been  so  notified.  A  contract  made  under  such  circumstances 
could  not  be  binding  as  between  the  parties,  because  the  error  bore  upon 
a  substantial  quality  of  the  thing.  The  larger  of  the  two  sums  was  more 
than  the  cost  of  the  charter  of  the  boat  And  the  two  sums  together 
would  have  met  the  losses  and  left  a  surplus  of  91445  78  for  distribution. 
These  two  objects  are  so  considerable  with  reference  to  the  whole  charter, 
that  we  can  safely  conclude  that  Ashford,  after  nearly  two  months  of  the 
time  had  expired,  would  not  have  entered  into  the  contract  and  given  the 
sum  he  did,  viz,  the  one-fourth  of  the  original  price,  had  he  known  the  true 
state  of  facts.  O.  C.  1818,  1836.  Had  the  contract  been  executed  and 
Ashford  received  as  a  partner,  we  cannot  perceive  how  the  other  partners, 
ex  equo  et  bono,  could  derive  any  advantage  from  it,  induced  as  it  was  by 
the  erroneous  statements  of  Booker,  one  of  their  number,  without  making 
an  indemnity  for  the  injury  occasioned  thereby.  See  C.  G.  2827,  2828. 
With  such  indemnity  made,  there  would  be  nothing  to  demand. 

It  is  therefore  ordered,  adjudged  and  decreed  by  the  court,  that  the 
judgment  of  the  lower  court  be  affirmed  with  costs. 


Succession  of  Mrs.  J.  G.  Weber. 

A  tutor  cannot  proceed  to  bcU  succession  property,  by  an  order  of  the  court,  witbont  the  advice  of  a 

fkmily  meeting. 
Creditors  have  a  two-fold  rem<)dy  :  to  proceed  against  the  tutor  in  the  usual  way,  or  to  provoke  the 

appointment  of  an  administrator,  a  sale  by  whom  does  not  require  a  family  meeting. 
The  heirs  having  a  mere  residuary  interest  in  the  estate  Uius  administered,  the  payment  of  Uie  debts 

must  be  effected  oven  without  reference  to  the  appraisement  of  the  property  to  be  adjadicated. 
On  a  re-hearing. — ^A  purchaser  will  not  be  made  to  comply  with  the  terms  of  sale  with  a  cloud  resting 

upon  his  title.    It  is  a  different  thing  where  the  purchaser  complies  voluntarily  with  the  terms  of 

sale  and  goes  into  possession. 
The  mandate  of  th»  executor  Is  primarily  to  see  that  the  intentions  of  the  testator  as  expressed  in  the 

will  are  carried  out.    The  administrator  is  appointed  to  pay  debts  and  deliver  the  estate  to  the  heirs. 

Thecuratorofa  vacant  estate  must  sell,  pay  debts,  and  pay  residue  into  the  State  Treasury.    The 

mission  of  the  tutor  is  to  administer  the  estate  of  the  minor,  and  he  may  administer  any  8iiocessi<ai 

falling  to  him. 
A  meeting  of  the  family  must  declare  that  the  sale  or  mortgage  of  a  minor-s  estate  ta  of  absolute  neces- 
sity, or  to  his  evident  advantage. 
Bjf  the  Court :— Where  there  is  such  irregularity  in  the  decree  ordering  the  sale  o(  minors'  property,  a^ 

to  render  it  liable  to  reversal  on  a  luspensive  appeal,  which  still  appears  to  be  open  to  the  under- 

tutor,  we  will  not  compel  the  purchaser  to  comply  wi^h  the  terms  of  sale. 

m 

APPEAXi  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
T.  W.  Oollens,  for  plaintiff.    J.  Ad  Mazier,  for  defendant  and  ap- 
pellant. 

VooBHiEs,  J.    A  lot  of  ground,  with  improvements,  was  adjudicated 
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to  the  defendant,  against  whom  the  present  rule  was  taken  to  have  the     sucTmiorf 
property  sold  a  lafolle  eiichkre,  for  non-compliance  with  the  terms  of  ad-       wmbk, 
judication. 

The  property  was  offered  for  sale  at  the  instance  of  the  tutor  of  the 
minor  heirs,  by  an  order  of  the  Probate  Court,  without  the  advice  of  a 
family  meeting.  The  object  of  the  sale  was  the  payment  of  the  debts  of 
the  succession. 

Several  objections  are  raised  against  the  validity  of  these  proceedings, 
by  the  adjudicatee,  who  refused  to  comply  with  the  sale  and  never  took 
possession  of  the  property  sold.  The  first,  which  goes  to  the  validity  of 
the  sale,  we  think  conclusive; — that  is,  the  failure  to  call  for  the  advice  of 
a  family  meeting. 

The  creditors  of  Mrs.  Weber's  succession  had  a  two-fold  remedy:  to 
proceed  against  the  tutor  in  the  usual  way,  or  to  provoke  the  appoint- 
ment of  an  administrator.  Had  the  latter  course  been  pursued,  a  sale 
ordered  at  the  instance  of  the  administrator  would  not  depend,  for  its 
validity,  upon  the  advice  of  a  family  meeting:  the  heirs  having  a  mere 
residuary  interest  in  the  estate  thus  administered,  the  payment  of  the 
debts  must  be  effected  even  without  reference  to  the  appraisement  of  the 
property  to  be  adjudicated.  This  is  the  usual  way  of  settling  estates 
which  are  encumbered  with  debts. 

But  if  the  creditors  choose  to  let  the  tutor  of  the  minors  go  on  with  ^ 

the  administration  of  the  succession,  which  has  devolved  upon  them  with 
the  benefit  of  inventory  by  efiect  of  law,  it  is  necessary  then  to  distin- 
guish at  whose  instance  the  sale  is  provoked,  even  for  the  payment  of 
debts.  If  by  the  tutor,  then  the  provisions  of  articles  334,  335,  336,  and 
337  of  the  Civil  Code  govern  the  case;  and  the  advice  of  the  family  meet- 
ing cannot  be  dispensed  with.  But  if  by  the  creditors,  then  recourse 
must  be  had  to  articles  990,  991  and  992  of  the  Code  of  Practice,  and 
then  the  services  of  a  family  meeting  are  not  wanted.  Vide  C.  C.  1155, 
1156;  Michel  v.  Delaporte,  14  An.  91;  Cartel'  v.  McManus,  15  An.  641; 
Bryan  v.  AtcJiison,  2  An.  463;  Succemon  of  Ira  Smith,  9  An.  107;  Domat, 
vol.  2,  liv.  IV,  i  24,  25. 

As  the  adjudication  of  the  property  of  Mrs.  Weber's  succession  was  not  . 
consummated  by  the  payment  of  the  price,  followed  by  possession  on  the 
part  of  the  vendee,  it  is  of  no  practical  utility  to  determine  whether  the 
latter  would  be  protected  by  the  consummation  of  the  sale.  There  is  a 
radical  defect  in  the  title  which  is  tendered  to  him;  and  the  aid  of  the 
Court,  in  a  case  of  this  kind,  cannot  be  given  to  force  upon  an  unwilhng 
party  the  illegal  transfer  of  minors'  property. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  of  the  District 
Court  be  avoided  and  reversed;  and  that  there  be  judgment  in  favor  of 
the  defendant  and  appellant,  with  costs  in  both  courts. 
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Same  Case — On  a  Rule. 

Mebrick,  C.  J.  In  this  case  a  petition  for  a  re-hearing  has  been  filed. 
It  is  supposed  by  counsel,  that  the  opinion  read  by  us  overrules  the  case 
of  Bryan  v.  Atchison,  2  An.  463,  and  subsequent  cases  wherein  (the  cred- 
itors not  opposing)  the  right  of  the  tutor  to  administer  a  succession  idling 
to  his  ward  is  recognized. 

An  attentive  examination  of  the  opinion  in  this  case,  and  an  examina- 
tion of  the  authorities  therein  cited  will  show,  that  the  authority  of  that 
case  is  in  no  manner  impaired  by  the  decree  which  we  have  pronounced. 

In  Bryan  v.  Atchison,  a  creditor  obtained  a  decree  against  the  tutor  for 
the  sale  of  the  effects  composing  a  succession  which  had  been  accepted 
for  the  minor  by  the  advice  of  a  family  meeting.  The  sale  was  followed 
by  a  monition. 

The  only  question,  therefore,  was,  could  the  tutor  stand  in  judgment 
for  the  succession?    It  was  held  that  he  could. 

The  question  here  is  not,  can  the  tutor  stand  in  judgment,  but,  can  he 
compel  a  purchaser  to  accept  a  sale  where  he,  the  tutor,  has  neglected 
the  forms  of  law  in  provoking  the  sale,  and  where  such  irregularities  may 
throw  a  doubt  upon  the  title  ? 

It  has  been  held  by  repeated  decisions  of  this  court,  that  we  will  not 
compel  a  purchaser  to  comply  with  the  terms  of  sale  with  a  cloud  resting 
upon  his  title.  9  An.  232;  9  An.  560;  11  An.  109.  It  is  a  different  thing 
where  the  purchaser  complies  voluntarily  with  the  terms  of  sale  and  goes 
into  possession. 

That  such  a  cloud  rests  upon  the  title  tendered  the  purchaser  in  this 
case  we  think  wiU  be  made  manifest  by  a  few  observations. 

The  Civil  Code  and  Code  of  Practice  contain  different  rules  for  the 
g^dance  of  the  different  sorts  of  representatives  of  successions. 

The  heir  pure  and  simple,  the  executor,  the  administrator,  the  curator 
of  vacant  estates,  the  curator  of  absent  heirs,  and  the  tutor,  while  they 
have  many  duties  in  common,  have  others  peculiar  to  themselves.  It  is 
the  appointment  of  the  Judge  (except  in  the  case  of  the  heir)  which  fixes 
the  character  of  the  representative,  and  then  the  law  prescribes  the 
routine  which  he  must  follow,  and  provides  the  machinery  through  which 
he  must  work  out  the  results  contemplated  by  his  appointment. 

The  mandate  of  the  executor  is  primarily  to  see  that  the  intentions  of 
the  testator  as  expressed  in  the  will  are  carried  out.  The  administrator 
is  appointed  to  pay  debts  and  deliver  the  estate  to  the  heirs.  The  cum- 
tor  of  a  vacant  estate  must  sell,  pay  debts,  and  pay  residue  into  the  State 
treasury. 

The  mission  of  the  tutor  as  fixed  by  his  appointment  and  the  letters 
granted  him,  is  to  administer  the  estate  of  the  minor,  C.  C.  327.  He  is 
the  agent  of  the  minor,  and  he  does  for  the  minor  what  the  latter  might 
do  for  himself  if  he  were  of  the  age  of  majority.    The  law  accepts  for  the 
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minor  any  snccesfiion  which  falls  to  him  with  the  benefit  of  inyentory.  ^  suocwiox 
If  therefore  there  should  be  found  in  the  patrimony  of  the  minor,  a  due-  Whwr. 
cession,  the  tutor  may  administer  it;  not  because  it  is  so  written  in  the 
letters  of  tutorship,  for  such  express  authority  cannot  there  be  found; 
but  because,  the  succession  is  an  effect,  a  thing  belonging  to  the  minor, 
and  therefore  subject  to  the  administration  of  the  tutor  for  the  ultimate 
advantage  of  the  minor. 

Now,  the  Civil  Code  Art.  334,  makes  the  convocation  of  a  family  meet- 
ing necessary  to  the  alienation  of  a  minor's  lands  or  slaves.  The  under- 
tutor  must  be  present  at  such  family  meeting,  and  he  may  assent  to  the 
action  of  the  family  meeting,  or  he  may  oppose  it.  If  he  opposes  it  and 
the  court  of  the  first  instance  decides  against  him,  he  may  appeal  If 
he  has  this  right  when  the  tutor  does  his  duty  and  observes  the  forms  of 
law,  who  can  say  that  he  has  no  right  to  appeal  because  the  tutor  has 
proceeded  irregularly? 

Now,  suppose  the  under-tutor  has,  or  should  hereafter  appeal  from  the 
decree  ordering  the  sale  in  the  case  before  us,  and  for  want  of  notice  to 
him  the  appeal  should  be  declared  suspensive;  would  it  not  have  the 
effect  of  vacating  the  purchaser's  title.  With  this  doubt  resting  upon 
the  title,  we  say  the  purchaser  is  not  bound  to  comply  with  the  terms  of 
s&le. 

The  formality  of  the  family  meeting  required  by  Art.  834  C.  C.  is  not 
an  idle  one.  If  the  natural  tutor  or  tutrix,  who  give  no  bond,  could  on 
a  simple  petition  change  the  estate  of  the  minors  from  immovables  or 
slaves  into  money,  the  estates  of  the  latter  would  be  greatly  jeopardized. 
Commonly  the  more  solvent  estates  are  left  to  be  administered  by  the 
tutor.  The  temptations  of  trade,  the  embarrassed  finances  of  the  tutor, 
the  demands  of  a  second  family,  as  well  as  other  motives,  might  prompt 
to  injudicious  sales  of  the  minor's  property  if  the  wholesome  provisions 
of  Art.  334  could  be- disregarded  with  entire  impunity. 

In  conclusion,  in  order  to  prevent  all  misapprehension,  we  say  that  we 
here  decide,  that  where  there  is  such  irregularity  in  the  decree  ordering 
the  sale  of  minors'  property  as  to  render  it  liable  to  reversal  on  a  sus- 
pensive appeal,  which  still  appears  to  be  open  to  the  under-tutor,  we  will 
not  compel  the  purchaser  to  comply  with  the  terms  of  sale.  This  prin- 
ciple does  not  appear  to  us  to  be  in  conflict  with  either  the  case  of  Lai- 
lanne's  Heirs  v.  Moreau,  13  L.  R.  432,  or  Qibaon  v.  Faaiert  2  An.  509. 

It  is  therefore  ordered,  that  the  petition  for  a  re-hearing  in  this  case 
be  refused. 
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The  State  v.  John  Ferris. 

10    424  Every  person  ahall  be  allowed  to  make  his  full  defence  by  ooanscl  learned  In  the  law  :  and  tlie  court 

jQ   ^^  before  whom  he  shall  be  tried,  or  some  judge  thereof,  shall  immediately  uiwn  hia  request  assign  to 

him  such  counsel  as  he  may  desire.    The  counsel  of  any  person  accused  of  crime  shall  have  free 

access  to  him  at  all  reasonable  hours. 
The  right  to  be  heard  by  counsel  learne<i  in  the  law  is  a  precious  one  :  it  is  guarantied  to  all  iiarties  even 

in  civil  causes.     Where  counsel  fails  to  appear  at  the  trial ,  without  the  connivance  of  the  accused ,  the 

latter  is  entitled  to  a  postponement  of  the  case  for  the  purpose  of  obtaining  other  assistance. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Hunt,  J. 
A.  Sambola,  for  defendant  and  appellant.     T.  J.  Semmes,  Attorney 
General,  for  the  State. 

VooBHiES,  J.     The  defendant  assigns  as  error  the  rulin^j  of  the  Disti-iet 
•    Judge,  refusing  to  postpone  the  trial  of  the  case  iu  order  to  enable  his 
counsel  to  prepare  for  the  defence. 

The  court  below  had  appointed  a  member  of  the  bar  to  represent  the 
accused,  who  was  incarcerated  under  a  chargt^  •  f  murder;  but,  on  the 
day  fixed  for  the  trial,  the  counsel  did  not  appciir.  The  judge  thereupon 
appointed  in  his  stead  C.  Guillet,  Esq. ,  who  happened  to  be  in  the  court 
room  and  accepted  the  trust.  Upon  being  ordered  to  proceed  to  triid, 
Mr.  Guillet  objected  and  prayed  for  a  postponement  or  continuance;  in 
order  that  he  might  be  enabled  to  make  due  preparation.  This  applica- 
tion was  overruled;  and  we  find  at  the  foot  of  the  biU  of  exceptions  the 
following  statement  by  the  District  Judge,  to  wit: 

**  Upon  the  motion  for  a  continuance  the  Attorney  General  offered  to 
accede  to  it,  if  upon  consultation  with  the  accused,  the  counsel  appointed 
by  the  court,  Mr.  Guillet,  would  find  himself  able  to  suggest  or  show 
that  by  any  negligence  on  the  part  of  his  former  counsel,  the  accused 
now  found  himself  deprived  of  any  witness  or  means  of  defence,  or  if  it 
could  be  suggested  or  shown  that  the  continuance  would  probably  ena- 
ble the  accused  to  obtain  and  produce  any  witness  or  evidence  not  now 
in  court;  but  the  counsel  for  the  prisoner,  after  consultation  with  his 
client,  declared  he  could  not  make  any  such  suggestion  or  showing.'' 

Had  the  prisoner  the  right  to  a  continuance,   on  the  ground  that  his 
former  counsel  was  absent,  and  that  the  counsel  subsequently  appointed 
by  the  court  stood  in  need  of  time  for  preparation,  it  is  obvious  that  the 
•  conditions  imposed  upon  him  were  unauthorized 

A  similar  question  was  presented  in  the  case  of  the  iSUite  v.  Somero, 
5  An.  24;  but  the  point  was  not  determined,  because  the  record  contained 
no  motion  or  affidavit  for  a  continuance  on  that  ground,  nor  exception  to 
the  ruling  of  the  District  Judge.  In  the  present  instance  there  are  a 
motion  for  a  continuance,  the  affidavit,  the  bill  of  exception,  and  the 
motion  for  a  new  trial,  all  of  which  are  predicated  upon  the  alleged  erro- 
neous ruling  of  the  inferior  court  refusing  the  postponement  of  the 
trial. 

Article  103  of  the  Constitution  secures  to  the  accused  the  right  of  being 


NE^  ORLEANS,  FEBRUARY,  1862.  425 


V. 


Same  Case — On  Application  for  a  Re-hearing. 

It  is  contended  on  behalf  of  the  State,  that  the  appointment  of  other 
counsel  for  the  prisoner  by  the  judge  was  made  as  a  favor,  and  conse- 
quently, that  the  application  for  a  continuance  of  the  cause  in  order  to 
give  time  to  the  counsel  thus  appointed  to  prepare  the  defence  was 
without  foundation. 

We  hold  that  it  is  a  right  of  the  accused  to  be  heard  by  counsel;  that, 
if  he  wishes  to  avail  himself  of  that  right,  it  is  the  duty  of  the  court  to 
appoint  a  member  of  the  bar  to  act  as  his  counsel;  and  finally,  that  if 
the  counsel  so  appointed  fails  to  appear  at  the  trial  without  the  conni- 
vance of  the  accused;  the  latter  is  entitled  to  a  postponement  of  the  trial 
for  the  purpose  of  obtaining  other  assistance.  (Const. ,  art.  103,  Act 
1855,  p.  152,  J 17.) 

In  our  opinion  we  stated  that  the  counsel  appointed  was  entitled  to 
i-easonable  time  to  prepare;  but  that  it  was  for  the  District  Judge  to  de- 
termine what  was  reasonable  time.     He  must,  in  the  exercise  of  a  sound 
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heard  by  counsel;  and  section  17  of  the  Act  relative  to  criminal  proceed-  sta" 
ings  (Sess.  Acts,  1855.  p.  152)  provides  that  ''Every  person  shall' be  al- 
lowed to  make  his  full  defence  by  counsel  learned  in  the  law;  and  the 
court  before  whom  he  shall  be  tried,  or  some  judge  thereof,  shall  imme- 
diately upon  his  request  assign  to  him  such  counsel  as  he  shall  desire. 
The  counsel  of  any  person  accused  of  crime  shaU  have  free  access  to  him 
at  all  reasonable  hours. " 

The  right  to  be  heard  by  counsel  learned  in  the  law  is  a  precious  one; 
it  is  guarantied  to  all  parties  even  in  civil  causes.  It  acquires  additional 
importance  when  the  life  of  the  accused  is  at  stake. 

If  in  civil  matters  absentees  are  represented  by  counsel,  to  whom  a 
reasonable  time  is  given  to  correspond  with  their  clients,  it  would  be  an 
anomaly,  that  in  the  prosecution  of  crimes  and  offences,  a  privilege  of 
like  character  were  not  extended  to  the  accused.  The  law  in  securing  to 
them  the  assistance  of  counsel  did  not  intend  to  extend  a  barren  right; 
for  of  what  avail  would  be  the  privilege  of  counsel  to  have  free  access  to 
the  prisoner  at  all  reasonable  hours,  if  on  the  spur  of  the  moment,  with- 
out an  opportunity  of  studying  the  case,  the  foimer  should  be  compelled 
to  enter  into  the  investigation  of  the  cause  ? 

The  counsel  appointed  by  the  court  is  entitled  to  a  reasonable  time  for 
preparation;  and  this  necessitates  a  postponement  of  the  trial.  But 
what  constitutes  a  reasonable  time  must  depend  upon  circumstances;  and 
should  be  regulated  by  the  District  Judge  in  the  exercise  of  a  sound 
discretion.     In  the  case  at  bar  no  time  whatever  was  granted  to  the  party. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  of  the  District 
Court  and  the  verdict  of  the  jury  be  avoided  and  set  aside,  and  that  this 
cause  be  remanded  for  a  new  trial. 
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8rATi        discretion,  either  grant  a  continuance  or  merely  postpone  the  trial  dnr- 

Da 

ing  a  short  delay,  according  to  circumstances. 
Be-hearing  refused. 
Land,  J.  absent. 
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0.  Talamon  &  Co.,  for  the  use  of,  &c.,  v.  Home  and  Citizens'  Mutual 

Insurance  Companies. 

When  the  policy  oompelB  the  assured  to  labor  for  the  proteciiOD  of  the  goodx,  and  they  are  fnjaroti  or 
stolen  in  the  attempt  to  avoid  the  Arc,  the  insurer  is  responsible. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howell,  J. 
O.  dc  0.  E.  Schmidt,  for  plaintiffs  and  appellants.     Banford,  Sin- 
gUion  dc  Clack,  and  A.  A.  Pitot,  for  defendants. 

Buchanan,  J.  PU^inti£f  insured  against  fire,  in  two  offices,  five  thou- 
sand dollars  in  each,  a  stock  in  trade  of  a  country  store.  Before  the  ex- 
piration of  the  risk,  a  fire  broke  out  in  the  immediate  vicinity  of  the 
premises  occupied  by  the  assured.  This  was  the  same  fire  spoken  of  in 
our  decision  of  the  case  of  Caballero  and  Ba^Mldo,  reported  in  15th  An- 
nual, p.  217. 

Plaintifi*  has  made  a  statement  of  the  loss  suffered  by  him,  under  the 
four  following  heads: 

1.  A  portion  of  the  stock  of  goods,  amounting  to  ^,000,  was  dam- 
aged by  blood,  mud  and  water,  to  the  amount  of  BO  per  cent. — 

say 32,400 

2.  Another  portion,  of  the  value  of  $1,200,  was  damaged. by  the 
bursting  of  the  roof,  and  tlie  falling  of  bricks,  timber,  &c.,  to  the 
extent  of  30  per  cent.,  say 360 

3.  The  remainder  of  the  stock,  valued  at  $10,800,  damaged  in  con- 
sequence of  the  necessity  of  removal  during  a  dark  night,  to  the 
extent  of  16  per  cent. — say 1,620 

4.  Expenses  of  removal 150 

Total $4,530 

The  defence  set  up  against  this  claim  is,  that  the  loss  was  not  occafdoncHl 
by  a  risk  assured  against 

From  the  evidence,  it  seems  that  no  part  of  the  stock  in  trade  of  plain- 
tiff was  actually  consumed  by  fire;  but  that  the  damage  was  sustained, 
partly  in  efforts  to  remove  the  goods  from  the  premises  of  plaintiff  to  a 
place  more  remote  from  the  seat  of  conflagration,  with  the  intention  of 
saving  them  from  threatened  destruction  by  fire;  and  partly,  by  the  fall 
of  buildings  occasioned  by  an  explosion  of  gunpowder. 

The  District  Judge  was  of  opinion  that  inasmuch  as  by  the  conditions 
of  the  policy,  the  assured  was  obliged  to  use  his  best  endeavors  for  saving 
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and  preserving  the  property,  in  the  cases  of  ftre,  and  of  loss  or  damage       TMAndft 
by  lire,  and  of  exposure  to  loss  or  damage  by  iire,  that  he  was  eatilbd  ta  ai»mkQ.Un^. 
recover  for  the  third  and  fourth  items  of  the  above  statement. 

The  plaintiff  appeals,  and  urges  tliat  the  first  item  of  his  statement  of 
loss,  is,  equally  with  the  third  and  fourth,  referable  to  the  head  of  dam- 
age occasioned  by  a  compliance  witli  his  obligation  to  use  his  best  en- 
deavors to  preserve  the  propetry  from  the  fire. 

On  the  other  hand,  tlie  counsel  of  defendants,  who  by  an  answer  to  tlie 
uppeal  filed,  ask  for  an  amendment  of  their  judgment  in  their  favor,  con- 
tend that  the  plaintiff  has  no  claim  to  indemnity  for  damage  and  expenses 
incurred  in  removing  the  goods,  because,  in  so  doing,  he  was  simply  com- 
plying with  a  condition  imposed  in  the  interest  of  the  underwriter,  and 
diminishing  his  liability. 

Upon  this  point  ot  controvei'sy,  we  quoted  with  approbation,  in  the 
case  of  CabaUei*o  (15  An.  217)  an  authority  from  Bouvier,  to  the  effect  that 
**  when  the  policy  compels  the  assured  to  labor  for  the  protection  of  the 
goods,  and  they  are  injured  or  stolen  in  the  attempt  to  avoid  the  fire,  the 
insui'er  is  responsible."  We  have  seen  no  good  reason  for  changing  our 
opinion  upon  this  point.  It  remains  to  be  seen,  whether  the  fii'st  item  of 
plaintiff's  statement  comes  within  this  class  of  damage. 

It  is  not  expressed  in  the  statement  that  the  damage  by  mud,  blood  and 
water,  was  incurred  in  tlie  attempt  to  remove  the  goods  from  plaintiff's 
store;  but  the  evidence  makes  it  vei-ycleai*  that,  in  point  of  fact,  it  was  so 
incurred.  Upon  the  principles  of  the  decision  in  the  court  below,  and  of 
the  doctrine  heretofore  recognized  by  us,  the  plaintiff  is  therefore  entitled 
to  have  the  first  item  of  damage  assessed  in  his  favor.  The  policy  makes 
plaintiff  his  own  insurer  to  the  extent  of  one-fourth  of  the  loss.  The 
other  three-fourths  of  the  first,  third  and  fourth  items  of  loss,  must  be 
borne  by  defendants  in  equal  proportions. 

The  second  item  is  inadmissible  under  the  decision  in  the  case,  above 
quoted,  of  Caballet^o  and  Basuahlo.  Upon  this  point  the  Court  was  di- 
vided in  that  case,  two  Judges  dissenting,  as  shown  by  the  report  of  the 
ease.  But  the  counsel  of  plaintiff  relieves  us  of  any  difficulty  in  relation 
to  it,  by  waiving  in  ai'gument,  before  this  Coni-t,  this  portion  of  his  claim. 

•It  is  therefore  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  amended;  and  judgment  is  hereby  rendered  in  favor  of  O.  Tala- 
mon  &  Co.  for  the  use  and  benefit  of  A.  SaUe,  against  each  of  the  defend- 
ants, the  Home  Mutual  Insurance  Company  of  New  Orleans,  and  the  Cit- 
izens' Insurance  Company  of  New  Orleans,  severally,  for  the  sum  of  fif- 
teen hundred  and  sixty-three  dollars  and  seventy-five  cents,  with  legal  in- 
terest from  judicial  demand;  and  against  the  said  defendants,  in  aolido, 
for  the  costs  in  both  courts. 
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Jones  &  Dauoharty  v.   Aaron  Goza. 

''0       54  Wbure  a  magistrate  assigns  counsel,  under  the  statute,  and  another  assists  the  one  so  assigiiod,  tljt 

plaintiff  cannot  recover  against  the  defendant  where  no  contract  mas  made  with  him  personally. 

APPEAL  from  the  District  Court  of  the  Parish  of  Carroll,  Farrar,  J. 
Plain tifiEs  in  pro.  p.    BeFrance  &  Pilcher,  for  defendant. 

Land,  J.  The  plaintiff,  attorneys-at-law,  sue  to  recoyer  a  fee  of  six 
hundred  dollars  for  assisting  in  the  defence  of  a  slave  charged  with  the 
crime  of  murder. 

The  evidence  shows  that  in  the  absence  of  the  owner  of  the  slave,  the 
Justice  of  the  Peace  before  whom  the  accusation  had  been  made,  ap- 
pointed A.  J.  Lawrence  Esq.  to  act  as  counsel  for  the  accused;  that 
G.  "W.  Daugharty  on  behalf  of  the  law  firm  of  Jones  &  Daugharty,  with 
the  assent  of  the  Justice  of  the  Peace,  assisted  Lawrence  in  tlie  defence; 
and  that  the  trial  resulted  in  the  acquittal  of  the  slave.  It  further  shows 
that  the  magistrate  considered  Daugharty  as  assisting  counsel  by  appoint- 
ment, and  jointly  interested  with  Lawrence  in  the  fee  to  be  paid  by  the 
defendant;  and  that  a  fee  of  fifty  dollars  has  been  allowed  and  paid  to 
Lawrence  for  his  services  in  the  case. 

It  is  not  pretended  that  there  was  any  express  contract  for  the  pay- 
ment of  fees;  and  the  only  ground  on  which  the  plaintiflfe  can  claim 
compensation  for  their  services,  is  that  they  appeared,  and  assisted  in 
the  case,  with  the  consent  of  the  magistrate  before  whom  the  slave  was 
tried.  But  the  magistrate,  having  appointed  A.  J.  Lawrence  Esq.,  was 
without  any  further  legal  authority  to  assign  other  counsel  for  the  ac- 
cused;  and  thereby  to  bind  the  defendant  for  the  payment  of  additional 
fees.  The  first  assignment  of  coiinsel  exhausted  the  magistrate's  author- 
ity under  the  17th  section  of  the  Act  of  1865.     See  Acts  of  1855,  p.  152. 

As  there  was  no  contract  between  plaintiffs  and  defendant;  and  as  the 
^  magistrate  was  without  authority  under  the  statute  to  make  an  additional 
assignment  of  counsel,  the  first  still  acting;  and  as  there  has  been  no 
ratification  or  approval  by  the  defendant,  of  the  act  of  the  magistrate  in 
retaining  the  plaintiffs  in  the  defence  of  the  prosecution;  tliere  is  no  le- 
gal ground  on  which  the  present  action  for  the  recovery  of  compensation 
can  be  maintained. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
lower  court  be  reversed;  and  it  is  now  ordered,  adjudged  and  decreed, 
that  the  plaintiffs'  demand  be  rejected,  with  costs  in  both  courts. 
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C.  B.  RiCHABDSON  V.  D.  L.  Morgan,  Collector,  et  al. 

An  assessment  Ibr  levee  purposes  in  not  a  tax  witliin  the  moaning  of  the  Article  128  of  the  Const itiitiuu 
of  1852. 

A  PPEAL  from  the  District  Coiii-t  of  the  Parish  of  Can-oil,  Fim-ar;  J. 
jfV".C  A.  De  France  and  W.  O.    Wyley^  fov  plaintiff  and  appellant. 
H,  Shi>rt,  for  Board  of  Levee  Commis8ionei*8. 

Merrick,  C.  J.  This  ease  cannot  be  well  distinguished  from  the  case 
of  Samnel  Templeton  against  the  same  defendants  just  decided. 

In  addition  to  the  points  made  by  counsel  in  that  case  the  plaintiff  says : 
"  But  the  Act  of  12th  March,  1859,  authorizes  the  assessment  of  a  specific 
* '  tax  of  ten  cents  an  acre  on  all  lands  in  the  levee  district,  and  besides, 
**  an  indefinite  ad  valorem  tax  on  all  the  property  in  the  lovee  district,  in- 
'' eluding  lands." 

"  The  Board  of  Levee  Commissioners  claim  from  plaintiff  in  this  suit  a 
'*  specific  tax  of  ten  cents  per  acre  and  an  ad  valorem  tax  of  six  hundred 
* '  per  cent,  on  the  State  and  mill  tax.  They  besides  claim  a  special  loan 
**tax  under  the  act  of  19th  March,  1859,  of  five  per  cent,  per  acre  and 
"seventy-five  per  cent,  (m  the  State  and  mill  tax." 

'*  Thus  the  land  of  plaintiff  is  taxed  twice;  first  specifically,  then  by 
"an  ad  valf/rem  tax  equal  with  other  species  of  property.     This  is, 

*  *  counsel  proceeds,  in  j^lain  violation  of  Article  123  of  the  Constitution 
"of  1852,  which  provides  that  "no  one  species  of  property  shall  be 

•  *  taxed  higher  than  another  species  of  property  of  equal  value  on  which 
"  taxes  shall  be  levied." 

This  presents  in  another  form  the  same  question  considered  by  this 
court  in  the  cases  of  Yeatman  v.  CraiukU,  11  Ann.  220,  and  The  Drain- 
ing Co,,  same  vol.  p.  372,  and  Walnce  v.  Shelion,  14  Ann.  '198.  A 
majority  of  the  coui-t  sees  no  reason  to  depart  from  those  decisions  which 
have  occupied  so  much  of  our  attention. 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  court 
below  be  reversed;  and  it  is  now  ordered,  adjudged  and  decreed,  that  the 
defendant,  Daniel  L.  Morgan,  Collector  of  the  levee  tax,  be  peii)etually 
enjoined  -from  selling  the  said  lands  seized  under  said  order  of  seizure 
and  sale,  at  the  office  of  the  Board  of  Levee  Commissioners,  at  said  town  of 
Providence,  in  said  Parish  of  Carroll.  And  it  is  further  ordered,  ad- 
judged and  decreed  that  said  Board  of  Levee  Commissioners,  the 
defendant  herein,  do  have  and  recover  judgment  upon  the  reconventional 
demand  against  the  plaintiff,  C.  B.  Bichardson,  for  the  sum  of  S422  36, 
for  the  general  levee  tax  for  the  year  1859,  and  for  the  further 
sum  of  $74  12,  special  loan  tax,  with  interest  on  each  of  said 
sums  at  the  rate  of  eight  per  cent,  per  annum,  from  the  22d  day 
of  October,  1859,  until  paid.  And  it  is'  further  ordered,  adjudged 
and  decreed,  that  said  debts  and  interests  operate  as  a  first  lien  and 
privilege  upon  all  the  lands  of  said  plaintiff  within  said  levee  dis- 
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Rio.^ARiioir  trict,  in  the  parish  of  Carroll,  from  said  22d  of  October,  1859.  .\jid  it 
MoBOASf.  itj  further  ordered  and  decreed,  that  it  be  referred  to  the  said  Daniel  I». 
Morgan,  Collector  of  the  levee  tax,  or  his  successor  in  office,  to  sell  said 
hinds  or  so  much  thereof  as  may  be  needed  to  pay  said  debts,  interest 
and  the  costs  hereafter  mentioned^  without  the  benefit  of  appraisement, 
and  according  to  the  third  section  of  the  Act  of  March  12,  A.  D.  1839. 
entitled,  *'An  Act  to  amend  an  act  entitled,  an  Act  to  amend  an  Act 
forming  a  Levee  District,  composed  of  tlie  parishes  of  Carroll,  Madison 
and  Catahouhi,  for  the  better  protection  of  the  same  from  inundation; 
approved  the  18th  of  March,  1858,"  and  also  in  other  respects  according 
to  law.  And  it  is  further  ordered  and  decreed  that  the  defendant,  the 
Board  of  Levee  Commissioners,  pay  the  costs  of  the  incidental  demand 
of  injunction  and  the  costs  of  this  appeal,  and  that  the  other  costs  of  the 
lower  court  be  borne  by  the  plaintiff,  and  paid  out  of  the  proecetl.  of  the 
lands  to  be  sold. 

The  judgment  of  the  lower  court  is  rev.^v  <  •  1,  and  judgment  will  be 
entered  in  the  same  terms  as  in  Templeton*»  case  for  ^22  86,  the  geneTal 
levee*  tax,  and  $74  12,  the  special  loan  tax,  mth  eight  per  cent,  interest 
on  each  sum  from  the  22d  day  of  October,  1859.  The  costs  of  the  appeal 
and  injunction  to  be  borne  by  the  Board  of  Levee  Commissioners,  and 
the  other  costs  of  the  lower  court  to  be  paid  by  plaintiff. 

Land,  J.,  absent. 
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J.    N.    LeBlaNC   v.    PlTTMAN  &   BaRROW. 

It  is  the  mm  demawlefl  HUd  not  the  amount  of  the  judgment  rendered  which  gives  this  cxNirt  juris 

diction . 
A  plaintitr  may  remit  a  |x>rtion  of  liis  drmanil  befnro  jodgmont,  even  with  tho  dejtiKn  of  deprivinf  the 

Supreme  Court  of  its  appellate  JnridiUction. 
In  all  matters  not  ap|)ealable,  the  inrerior  cour(H  are  presumed  to  have  decitled  according  to  lav,miMl 

i>uch  JudgmentJi  cannot  be  di'^tinguished,  as  to  tholr  vaUdity,  fVom  tboBC  of  thin  coart. 
On  a  re-hearing-— Whore  litis  court  has  jurisdiction  for  one  puriiosc  it  has  for  all  HicU  embrai-^d  m 

the  reconl. 
Every  proprietor  >\iu>iJO  levco  .shall  liave  been  broken  by  his  own  neglect  to  comply  with  the  provt^)i«> 

ofthc2&th  Hcction  ofthe  Actof  1869,  p.  91,  shall  1m'  liable  towards  the  planters  who  sbaU  soflH- by 

it,  for  all  damages  and  lo38c.-<. 
VooRHXiB  and  Duffbl,  Judges,  diaenting. 
Tho  general  rule  i.s  that  a  party  may,  at  every  stage  of  the  pro(H)eding!< ,  [ircviouis  to  the  reoditioo  of  tbe 

judgment,  discontinue  the  suit.    In  jury  trials  thi.s  motion  may  be  nisulo  mitil  tlie  moment  when  thr 

jury  if!  about  to  withdraw. 
Where  the  amount  .sucil  fur  wius  over  $300,  but  before  judgment  was  reuderetl  iu  the  lower  ooon ,  th^^ 

])laintilV  entered  w  nmiUUMrj  which  ri>4luc<Ml  it  \w&  thanlhat  amount— //W«/;  tlmt  an  app<«l  in  ifoch  a, 

(■  i>c  >lit)ni(l  he  di>uii<>'<'il,  it  not  l>eing  np])ealable  in  amount. 

A  PPEAL  from  tho  Fifth  District  Court  of  Assumption,  Ramans  J. 
j\.    Adaniy  Beatty  and  Louw  Bush,  for  plaintiff.     Ilsley  d;  Belchrs^ 
iind  C.  Boaelius,  for  defendants  and  upx)ellant8. 

Merrick,  C.  J.     There  is  a  motion  to  dismiss  the  appeal  in  this  case. 

Before  the  verdict  was  taken  in  the  lower  court,  the  plaintiif  moTej  to 
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amend  his  petition  by  remitting  seven  hundred  and  ten  doUars  of  his       Li^^c. 
demand  of  one  thousand  doUai*8.     But  ho  was  prevented  from  making       Piwak- 
the  amendment  by  the  objection  of  the  defendants,  which  was  Hustained 
by  the  court,  and  the  plaintitl*  excepted.     The  jury  found  a  verdict  for 
8800.    Thereupon  the  plaintilT  entered  a  remittitur  for  all  except  ^299, 
for  which  judgment  was  rendered. 

The  appellee  contends  that  the  matter  in  dispute  is  under  three  hun- 
dred dollars,  and  therefore  the  appeal  must  be  dismissed. 

It  is  well  settled  that  it  is  the  sum  demancled,  and  not  the  amount  of 
the  judgment  rendered,  which  gives  this  court  jurisdiction.  2  An.  167; 
12  Rob.  178;  1  L.  R.  246. 

If  we  look  to  the  pleadinys^  the  proi)cr  criterion,  in  order  to  ascertion 
what  is  the  iimoimt  in  controversy,  we  find  that  the  plaintiff's  demand  is 
for  31000.  On  this  demand,  the  jury  rendered  a  verdict  of  $800,  and 
after  the  I'emittitur,  a  judgment  for  .1^290  was  rendered  against  the 
defendants.  Hence  they  appeal  from  a  subsisting  demand  of  one  thou- 
sand- dollars  as  it  appears  by  the  pleadings. 

But  it  is  said  that  the  court  manifestly  erred  in  refusing  the  amend- 
ment, and  therefore  the  plaintiff  ought  not  to  bo  prejudiced  by  the  erro- 
neous ruling  of  the  District  Court. 

The  reply  to  this  is,  that  the  cpiestion  is  one  of  jurisdiction ;  and  in 
order  to  ascertain  whether  or  not  we  have  jurisdiction,  we  must  take  the 
record  as  we  find  it,  and  not  as  it  would  have  been  if  the  District  Court 
had  accorded  to  the  plaintiff  all  his  rights.  For  we  cannot  pronounce 
judgment  upon  any  part  of  the  record  without  assuming  jurisdiction; 
and  to  say  that  the  District  Court  ought  to  have  allowed  the  amendment, 
is  to  say  that  we  have  examined  the  bill  of  exception,  and  are  of  the 
opinion  that  the  District  Judge  erred. 

The  motion  to  dismiss  must  therefore  be  overruled. 

The  next  question  is,  what  disposition  shaU  this  court  make  of  the  case? 

We  have  come  to  the  conclusion  to  remand  the  case  with  directions  to 
the  District  Judge  to  allow  the  amendment.  It  may  imply  a  doubt  on  the 
part  of  the  plaintiff  of  the  validity  of  his  claim,  but  we  know  of  no  law 
which  prevents  him  from  remitting  a  portion  of  his  demand  before  judg- 
ment, even  with  the  design  of  depriving  the  Supreme  Court  of  its 
appeUate  jurisdiction.  In  all  matters  not  appealable,  the  inferior  courts 
are  presumed  to  have  decided  according  to  law,  and  such  judgments 
cannot  be  distinguished,  as  to  their  validity,  from  those  of  this  court. 
I  It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the 
judgment  of  the  lower  court  be  avoided  and  reversed,  and  that  this  case 
be  remanded  to  the  lower  court  for  a  new  trial,  with  instructions  to 
permit  the  plaintiff  to  file  said  amended  petition;  and  it  is  further  ordered 
that  the  plaintiff  pay  the  costs  of  the  appeal. 
Land,  J.,  absent. 
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IjBlanc 

V. 

Ptttuxs. 


Same  Case — On  a  Re-hearing. 

The  plaintiff  has  applied  for  and  obtained  in  this  case  a  re-hearing,  and 
he  insists  upon  two  grounds  for  setting  aside  our  former  decree. 

FmsT.  That  the  appeal  should  be  dismissed,  and 

Second.  That  if  the  ctvse  be  remanded,  it  should  be  remanded  at 
defendant's  costs. 

On  the  first  ground  it  is  urged  that  there  was  no  serious  demand  for 
more  than  two  hundred  and  ninety  dollars.  It  does  not  appear  to  us  that 
the  plaintiff  who  filed  a  petition  demanding  J^IOOO,  and  who  obtained  a 
verdict  for  $800,  can  successfully  maintain  that  the  demand  is  not  serious 
quoad  the  defendant  for  a  sum  over  ^00. 

By  reference  to  the  petition,  the  answer  and  minutes  of  the  court, 
which  compose  the  record,  so  far  as  the  test  of  the  matter  in  dispute  at 
the  time  of  trial  is  concerned,  it  is  shown,  that  when  the  verdict  of  the 
jury  was  given  and  the  judgment  of  the  court  was  rendered,  the  demand 
was  for  31000.  As  the  record  then  stood,  the  plaintiff  might  have 
demanded,  and  risking  a  new  trial,  taken  judgment  for  eight  hundred 
dollars,  notwithstanding  his  previous  offer  to  amend  by  reducing  his 
demand.  If  the  judge  erred,  it  was  an  error  which  might  have  beeji 
prejudicial  to  the  defendant,  as  well  as  the  plaintiff.  This  demand  in 
the  petition  cannot  be  considered  a  purely  fictitious  claim  wrought  for 
the  piu'pose  of  gii'ing  the  Supreme  Court  jurisdiction.  Whatever  the 
plaintiff  may  now  say,  his  demand  wius  a  real  one  when  brought  and  when 
passed  upon  by  the  jury.  And  it  has  not  yet  been  redu4^  on  the  record 
to  a  sum  below  th^ee  hundred  dollars,  and  cannot  be  reduced  to  have  a 
retro-active  effect  imtil  the  decision  of  the  District  Court  on  the  inter- 
locutory question  is  considered  and  overruled,  which  is  an  examination 
of  the  case  here  on  the  merits.  We  are  not  therefore  satisfied  that  there 
was  error  in  our  former  decree  sustaining  the  jurisdiction  of  the  court 

On  the  second  ground,  we  considered  that  the  case  ought  not  to  be 
remanded  at  the  cost  of  the  plaintiff,  for  non  constat  but  the  judgment  of 
the  lower  court  might  be  right,  and  the  plaintiff  might  be  entitled  to 
a  final  judgment  on  the  merits.  And  we  concluded  further,  that  having 
jurisdiction  for  one  purpose,  we  had  jurisdiction  for  all,  and  that  the 
case,  in  justice  to  both  parties,  ought  to  be  examined  on  the  merits. 

We  have,  therefore,  given  the  case  the  examination  which  the  ques- 
tions on  the  merits  demand. 

The  plaintiff  resides,  as  he  alleges,  on  the  left  bank  of  the  Bayou  La- 
fourche, about  28  miles  from  Thibodeaux,  and  there  cultivates  a  small 
tract  of  land.  The  defendants,  who  cultivate  a  plantation  some  distance 
above,  also  own  two  tracts  of  wild  land  on  the  same  side  of  the  bayou, 
about  thirty-five  miles  below  Thibodeaux,  that  is,  about  seven  miles 
below  the  plaintiff's  land,  and  fronting  on  the  bayou. 

In  1856,  there  were  two  periods  of  high  water,  in  which  crevasBes 
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occurred  on  the  nncultiyated  property  of  defendants,  during  the  last  of       i^blanc 
which  some  damage  was  done  to  the  plaintiff's  crops  from  the  water       Prmuif. 
which  flowed   through  the  crevasses  on  the  lands  of  defendants  and 
others  in  that  vicinity. 

The  petition  charges  want  of  care,  and  wilful  and  culpable  negligence 
on  the  part  of  defendants.  The  record  is  very  Voluminous,  but  the  view 
we  have  taken  of  the  case  makes  it  unnecessary  to  consider  more  than 
a  single  point  presented  by  the  testimony. 

The  case  rests  upon  the  25th  section  of  the  Act  of  1829,  p.  91,  which 
is  in  these  words,  viz,  **  Every  proprietor  w^hose  levee  shall  have  been 
broken  by  his  own  neglect  to  comply  with  the  provisions  of  this  Act, 
shall  be  liable  towards  the  plantei's  who  shall  suffer  by  it,  for  all  damages 
and  losses,  agreeably  to  articles  2294  and  2295  of  the  Civil  Code,  under 
the  head  of  offences  and  quasi-oflfences." 

The  proof  shows  that  the  defendants,  in  the  fall  of  1855,  put  their 
levees  in  good  repair,  so  that  the  same  were  accepted  by  the  inspector 
who  gave  his  certificate  to  that  effect. 

Again,  when  during  the  first  rise  in  1856,  a  single  crevasse  occurred 
upon  one  of  the  tracts  of  land,  the  defendants  sent  hands  to  close  the 
same,  and  Ihey  were  kept  at  the  work  until  they  were  sent  home  by  the 
levee  inspector.  During  the  second  rise  the  defendants  kept  the  proper 
number  of  hands  upon  the  place  to  watch  tlie  levees,  and  when  they  broke 
a  second  time  they  sent  their  force  from  their  plantation,  some  distance 
above,  to  closo  the  same.  We  **an  see  no  want  of  care  on  the  pai*t  of 
the  defendants.  Tliey  obeyed  the  instructions  of  the  levee  inspector,  and 
they  are  not  bound  for  any  error  or  misdirection  of  this  officer,  made  in 
good  faith  in  the  lawful  discharge  of  his  duties. 

Again,  crevasses  on  six  other  plantations  in  the  immediate  vicinity  of 
defendant's  lands;  and  it  is  shown  that  from  natural  and  artificial  causes 
the  bayou  Lafourche  below  Loekiwrt  has  not  capacity,  with  any  ordinaiy 
levees  which  can  be  made,  to  carry  off  at  this  point  the  water  which  enters 
from  above.  The  subject  has  given  the  public  authorities  solicitude,  and 
from  accurate  measuremenis  of  the  volume  and  velocity  of  the  amount 
above  and  below,  it  is  demonstrable  that  tlie  bayou  has  not  one  half  and 
scarcely  one  third  of  the  capacity  at  this  point  it  has  at  Donaldsonville,  and 
it  is  made  sufliciently  certain  that  levee  at  this  point  below  Lockport  can 
never  withstand  the  volume  of  water  wliich  will  be  thrown  uijon  them  by 
any  considerable  rise  of  the  Mississippi,  tintil  either  the  Lafom-che  is 
partially  closed  at  Donaldsonville,  or  a  new  system  of  levees  of  enor- 
mous magnitude  is  devised. 

The  more  rapid  current  is  sufficient  to  keep  the  channel  open  above 
and  to  hold  the  earthy  particles  of  the  water  of  the  Mississippi  in  suspen- 
sion. At  this  point  the  current  is  not  so  sw^ift,  and  hence  there  is  a  con- 
.stant  tendency  to  make  deposits  of  sand  from  islands  and  fiU  the  channel 
of  the  bayou.   .As  a  consequence  of  ilie  change  of  the  current  from  an 
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lkBlaxc        inclined  to  a  more  level  plane,  in  every  high  water  the  levees  give  way 
PiTTMAs-.        and  this  part  of  the  bayou  ia  rolic^ved  by  a  great  number  of  shallow  outlets 
formed  by  the  crevasses. 

On  the  whole,  we  sec  nothing  in  the  record  which  can  maintain  the 
judgment  of  the  District  Court  in  this  case. 

It  is  therefore    ordered,    adjudged  and  decreed,   that  the  JTidgment 
heretofore  pronounced  by  us  be  set  aside,  and  it  is  now  ordered,  adjudged 
and  decreed  by   the  court,    that  the   judgment  of  the  lower  court  he 
•  avoided  and  reversed,  and  that  there  be  judgment  in  favor  of  the  defend- 
ant, with  the  costs  of  both  courts. 

VooRHiES,  J.,  dissenting.  After  closing  his  evidence,  and  before  the 
defendants  had  commenced  adducing  their  proofs,  the  plaintiff  moved,  in 
the  court  below,  to  discontinue  his  demand,  so  as  to  reduce  the  amount 
claimed  to  the  sum  of  .^290. 

On  the  defendants*  objection,  the  District  Judge  ovemiled  the  motion. 
The  i^laintiff  thereupon  took  a  bill  of  exception,  to  which  he  appended 
his  amended  petition. 

The  general  rule  is,  that  a  party  may,  at  every  stage  of  the  proceedings 
previous  to  the  rendition  of  judgment,  discontinue  the  suit.  In  juiy 
trials,  this  motion  may  be  made  until  the  moment  when  the  jury  is  about 
to  withdraw'.  After  the  withdrawal  of  the  jury,  the  plaintiff  is  no  more 
at  liberty  to  dismiss  his  demand;  and  the  verdict,  whatever  it  be,  is  bind- 
ing upon  all  the  parties.     C.  P.  491,  532. 

There  was  error,  consequently,  in  the  refusal  to  allow  the  plaintiff  to  file 
his  amended  petition.  This  error  has  been  recognized  in  our  f<3rmer 
opinion;  and,  indeed,  it  is  yet  conceded. 

But  one  course  of  two  can  be  pursued :  to  give  effect,  in  this  Court,  to 
the  plaintiff's  motion;  or  remand  the  cause  to  enable  him  to  exercise  his 
legal  right  in  that  respect. 

If  effect  be  given  to  the  plaintiffs  demand,  without  remsmding  the 
cause,  by  treating  the  amended  petition  as  filed  at  the  time  it  was  offered, 
then  the  pleadings  show  a  case  w^hich  does  not  involve  an  amount  exceed- 
ing three  hundred  dollars.     Hence,  a  dismissal  of  the  api^eal. 

If  the  case  be  remanded  to  save  the  amended  petition  formally  tiled  in 
the  court  below,  once  this  is  done,  the  pleadings  will  again  show  on  their 
face  that  the  case  is  not  appeidablc. 

Under  both  hypotheses,  whatever  the  evidence,  the  Court  could  not, 
without  ignoring  the  bill  of  exceptions,  render  judgment  in  favor  of  tlie 
plaintiff  for  more  than  ^290,  even  were  there  conclusive  proof  for  a  larger 
amount. 

I  conclude,  that  we  have  no  jurisdiction  in  the  premises,  and  that  this 
appeal  ought  to  be  dismissed.     14  An.  114;  2  An.  136. 

Duffel,  J. ,  concurs  in  the  above  opinion. 
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Ira  Carpenter  u  Charles  W.  and  A.  Allen. 

The  vendor^  the  prodaction  of  whose  authorization  was  promised,  without  being  in  default,  dues  an  act 
equivalent  to  such  production  of  the  original  act  of  authorization,  when  he  produces  a  ratification  of 
the  sale  in  due  form. 

A  party's  right  does  not  depend  ujion  the  r^istry  of  the  act  of  raliflcation.  , 

I  16   485' 
Whenever  one  of  two  innocent  persons  must  sufler,  the  law  throws  the  lo^^;  upon  him  by  whose  negli-    in^    mw 

gence  or  fault  the  damage  is  occasioned. 

A  mortgage  is  a  real  right,  a^  in  r«,  which,  in  general,  so  far  as  third  persons  are  concerned,  can  only  j^O     ^|^ 

be  created  by  an  observance  of  the  forms  of  law.    Like  the  sales  of  real  e^statc,  it  is  necessary  that  it 

should  be  properly  recorded.    Third  persons,  without  actual  notice,  are  not  bound  to  look  beyond  the 

regi-stry;  and  they  may  in  good  faith  lawfully  acquire  from  the  holder  of  such  right, all  his  interest 

which  appears  on  tlie  books  of  the  oflnce. 

VPPExA.L  from  the  District  Coiu't  of  Point  Coupee,  McVeay  J. 
T.  J.  d;  Wm.  n.  Coolej/,  for  plaintiff.     A.  Proves ty,  for  defendants 
and  appellants. 

Merrick,  C.  J.  A.  ¥,  McMurtry,  on  the  7th  of  December,  1853,  as 
agent  for  three  others,  and  guardian  for  two  minors,  sold  an  undivided 
one-third  of  four  slaves  to  O.  L.  Ross,  on  a  credit  of  twelve  months.  The 
price  was  ^1,100,  and  a  note,  jmraphed  by  the  notary,  was  given  payable 
to  the  order  of  A.  F.  McMurtry,  with  a  Ri)ecial  mortgage  on  two  of  the 
.slaves. 

The  act  of  sale  contained  this  clause:  **  The  vendor,  A.  F.  McMurtiy, 
appears  in  this  sale  as  mandatoiy  of  Jane  C.  Moss,  Sarah  A.  Lay  cock,  and 
of  Emma  McMurtry,  and  as  giiarilian  of  the  minors  John  McMurtry  and 
Mary  Helen  McMmiry,  and  by  these  presents  binds  himself  to  furnish 
the  vendee  with  his  wTitten  authorization  to  make  this  act  within  sixty 
davs  from  its  date. " 

The  note  was  transferred  before  maturity  to  the  plaintiff.  Ross  subse- 
quently sold  the  property  to  the  defendants,  Charles  W.  and  A.  Allen, 
who  are  sued  in  the  hyi>othecary  action  as  third  possessors.  ' 

Neither  Ross  nor  his  vendors  have  b^en  disturbed  by  any  outstanding 
title,  but  McMurtry,  instead  of  producing  the  written  "authorization" 
to  make  the  act  within  sixty  days,  procured  (as  alleged  in  the  petition) 
the  written  ratifications  of  Jane  C.  Moss,  Emma  McMurtry,  and  Sarah  A. 
Laycock  and  her  husband  Dryden  Laycock,  bearing  date  in  April,  1854. 
The  petition  and  supplemental  petition  allege  the  death  of  the  minors 
John  and  Mary  Helen  McMurtry,  and  that  the  parties  ratifying  are  their 
heirs. 

The  defendants  excepted  to  the  petition  on  the  ground  that  it  did  not 
show  that  A.  F.  McMiu'try  ever  complied  with  the  stipulated  condition  to 
furnish  his  written  authorization  to  act  as  mandatory. 

The  exception  was  overruled,  and  judgment  rendered  against  the  de- 
fendants on  the  merits.     They  appeal. 

In  regard  to  the  covenant  on  the  part  of  McMurtry  to  produce  the  au- 
thorization of  his  principals  in  sixty  days,  it  will  be  observed  that  it  is 
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CAKPKxnR  unaccompanied  with  either  a  penalty  or  condition,  and  it  is  not  pretended 
ALLKir.  that  McMurtry  or  his  principals  were  put  in  default.  Ross  sold  the  prop- 
erty, and  was  no  longer  in  a  condition  himself  to  tender  the  same  to  the 
vendors,  and  demand  a  rescission  of  his  contract;  moreover,  he  executed 
his  note  in  a  negotiable  form,  and  by  delivery  put  the  same  in  circulation. 
The  vendors,  the  production  of  whose  authorization  was  promised,  with- 
out being  in  default,  do  an  act  equivalent  to  such  production  of  the  orig- 
inal act  of  authorization,  when  they  produce  a  ratification  of  the  sale  in 
due  form.  Omnis  ratihahitio  retrotrahitur  et  mandato  priori  acquipara tur, 
C.  C.  2979,  2252;  2  An.  28;  Lex  12,  ?  4,  Dig.  Lib.  46,  T.  3.  The  excep- 
tion was,  therefore,  properly  overruled. 

Some  proof  has  been  introduced  to  show,  and  it  is  insisted  on  here,  that 
Ross  was  the  owner  of  the  slaves  when  he  purchased  the  one-third  inter- 
est of  the  heirs  by  prescription.  It  is  also  contended  that  the  note  is  due 
to  the  heirs  of  Mrs.  McMurtry,  and  that  the  plaintiff  must  have  known 
that  it  did  not  belong  to  McMurtry. 

The  heirs,  we  reply,  have  not  complained  of  McMurtry's  acts.  On  the 
contrary,  they  have  ratified  them.  We  perceive  nothing  in  the  record 
impeaching  the  plaintiff's  good  faith  in  obtaining  the  note. 

The  act  of  mortgage  was  recorded.  Plaintiff's  right  does  not  depend 
upon  the  registry  of  the  acts  of  ratification. 

Without  deciding  the  question  as  to  the  title  of  Ross,  we  shall  eousider 
whether  the  plaintiff  can  be  affected  by  the  supx>osed  equities  between 
Ross  and  liis  vendors. 

It  may  be  assumed  that  O.  L.  Ross,  whether  he  could  have  pleaded  pre- 
scription against  his  co-heirs  or  not,  had  the  right  to  grant  the  mortgage 
which  he  did  grant,  and  that  neither  he  nor  his  vendees  have  been  dis- 
turbed, or  even  threatened  by  any  superior  outstanding  title. 

Had  the  transferee  of  the  note  examined  the  mortgage,  as  doubtless  he 
did,  he  would  not  have  discovered  anything  which  would  give  rise  to  a 
suspicion  that  the  mortgage  had  not  been  given  in  good  faith. 

The  case,  therefore,  is  unlike  the  case  of  Schmidt  v.  Frey,  8  Rob.  435, 
where  the  agent  who  executed  the  act  of  sale  had  no  authority  to  stipulate 
a  mortgage  for  his  own  benefit,  and  where  the  holder  of  the  note  would 
have  been  aware  of  the  fact  if  he  had  examined  the  act. 

It  is  also  unlike  the  case  of  Bowman  v.  McElroy  (&  Bradford,  where  a 
simulated  sale,  and  the  notes  given  as  the  pretended  price,  were  not  per- 
mitted to  prejudice  prior  mortgage  creditors.     14  An.  587. 

In  the  above  cases,  the  right  of  the  mortgagor  to  create  the  incumbrance 
to  the  prejudice  of  other  and  anterior  rights  was  denied,  and,  at  most, 
those  cases  only  affirm  the  doctrine  that  a  mortgage  executed  by  one  hav- 
ing no  right  to  make  the  same,  does  not  acquire  any  additional  force  from 
the  fact  that  it  is  transferred  to  an  innocent  third  person.  It  rests  upon 
the  well  settled  principle,  that  one  cannot  create  any  valid  right  upon  tiie 
thing  of  another. 

Buf  the  case  at  bar  presents  this  question,  viz.,  whether  a  person,  who 
finds  a  mortgage  duly  recorded,  which  has  been  executed  by  one  haviDg 
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lawful  authority  to  make  the  same,  may  acquire,  for  a  full  price  and  in      car«»tkb 
good  faith,  such  mortgage,  notwithstanding  secret  equities  may  exist  be-        aluut. 
tween  the  original  parties  to  the  instrument.     We  think  the  question 
ought  to  be  answered  in  the  affirmative,  for  two  reasons,  viz: 

1.  Whenever  one  of  two  innocent  persons  must  suffer,  the  law  throws 
the  loss  uix>n  him  by  whose  negligence  or  fault  the  damage  is  occasioned; 
and  it  is  manifest  that  if  Boss  had  not  executed  the  mortgage,  the  plain- 
tiff would  not  have  jmrted  with  his  money  on  the  faith  of  that  security. 

2.  A  mortgage  is  a  real  right,  a  ju8  in  re^  which,  in  general,  so  far  as 
third  pei-sous  are  concerned,  *can  only  be  created  by  an  obsei-vance  of  the 
forms  of  Liw.  Like  the  sides  of  real  estate,  it  is  necessary  that  it  should 
be  proi>erly  recorded.  The  registiy  of  mortgages  then  becomes,  so  far  as 
third  i)ersons  tu-e  concerned,  the'  evidence  of  tlie  mortgage;  and  as  such 
registry  is  for  their  protection,  third  persons,  without  actual  notice,  are 
not  bound  to  look  beyond  the  registiy;  and  they  may  in  good  faith  law- 
fully acquire  from  the  holder  of  such  right  all  his  interest  which  appears 
upon  the  books  of  the  office.  This  may  be  illustrated  by  reference  to  the 
doctrine  of  sales.  A.  makes  a  fraudulent  or  simulated  sale  of  his  property 
to  B.,  and  the  sale  is  recorded,  and  a  counter  letter,  unrecorded,  is  also 
reserved.  C. ,  observing  upon  the  registry  an  apparently  valid  title  in  B. , 
purchaser  the  property  in  good  faith,  and  for  a  fair  price.  Neither  A.  nor 
B.  nor  their  creditors,  can  disturb  C.  in  his  possession.  Why?  Because 
C. ,  in  examining  the  records,  used  aU  the  diligence  required  by  the  law; 
and  having  acquired  a  legal  title  (that  is,  a  title  acquired  according  to  the 
prescribed  forms  of  law)  cannot  be  deprived  of  his  property  by  any  secret 
equity  existing  between  A.  and  B. ,  inasmuch  as  his  equity  is  at  least  equal 
to  that  of  B. ,  and  he  is  fortified  also  by  the  legal  title. 

Now,  a  mortgage,  which  is  a  right  upon  real  estate  and  slaves,  created 
by  observing  the  forms  of  law,  stands  in  the  same  situation  as  the  title  to 
the  same  property,  except  that  the  forms  prescribed  for  its  transfer  are 
different.  But,  as  already  said,  in  order  to  ascertain  its  validity,  the  reg- 
istry of  mortgages  is  to  be  examined.  A  party,  then,  who  wishes  to  ac- 
quire a  mortgage,  examines  the  registry,  and  he  finds  that  the  mortgage 
is  in  form  regular  and  legal,  and  made  by  one  having  power  to  create  the 
incumbrance.  Why  should  he  not  be  permitted  to  purchase  it  in  good 
faith,  as  he  might  have  done  the  right  of  property  in  the  example  just 
given?  If  he  may,  then  he  can  lawfully  acquire  it  in  any  of  the  forms  of 
law;  by  notarial  act,  by  private  act,  by  indorsement^  or  simple  delivery  of 
the  note  which  carries  with  it  the  accessory  obhgation.     C.  C.  2436,  2615. 

When  he  has  thus  acquired  a  moi'tgage  executed  by  the  owner  in  the 
forms  prescribed  by  law,  by  a  transfer  also  made  in  one  of  the  modes  x)re- 
scribed  by  law,  he  becomes  invested  Tvith  a  legal  right,  and  precisely  the 
same  question  is  presented  as  in  the  other  case,  viz.,  Shall  a  secret  equity, 
existing  between  other  parties,  defeat  this  legal  title?  Aside  from  the 
force  our  law  gives  to  the  legal  right,  we  may  borrow  a  reply  from  another 
system  of  laws,  viz.,  the  equities  between  the  parties  being  equal,  the 
legal  title  must  prevail. 
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CARPiLvrEE  It  is  therefore  ordered,  adjudged  and  decreed  by  the  Court,  that  the 

aluw.        judgment  of  the  lower  court  be  affirmed,  with  costs. 


-  ^      -  ^ 


Samuel  Templeton  v,  D.  L.  Morgan,  Collector. 

Sworn  public  officers  not  charged  with  fraud  must  bo  supposed,  uotil  the  contrary  be  shown  bv  oogcnt 
proof,  that  they  have  properly  exercised  the  discretion  vested  in  them  by  law. 

Where  a  levee  is  erected  for  the  benefit  of  and  by  the  plalntlfT  himself,  and  of  no  peculiar  benefit  to  the 

general  plan  by  which  the  whole  district  vras  to  be  protected — lidd:  That  there  is  nog  round  for  a 

recovery  against  the  Board  of  Levee  Oommissioners  in  the  shape  of  romix'usation.    Casua'tiea  aminf 

from  the  partial  failure  of  the  levees  at  any  point,  cannot  have  the  efltetof  releasing;  tli'^  land  owner 

-from  the  payment  of  the  levee  tax. 

A  collector  of  luvee  tax  is  a  public  ofllcer  whom  the  District  Judge  is  bound  to  Icnow  the  identity  of^  and 
his  signature.    He  acts  as  such  without  any  pecuniary  interest  to  dt^:qun^^y  him  from  the  tnisL 

In  the  absence  of  any  special  provision  of  law  as  to  the  mni  ner  in  which  the  levee-tax  OoUector 
should  make  the  sales  of  the  property  of  delinquent  tax  iKiyers,  recourse  must  be  bad  to  other  laws 
in  pari  materia. 

APPEAL  from  the  District  Court  of  the  Parish  of  Carroll,  Farrar,  J. 
TF.  O,  Wyley  iSb  C.  A,  JDe France,  for  pkintiff.  Hugh  Short,  for 
defendant. 

Mekrick,  C.  J.  This  suit  was  commenced  in  the  Parish  of  Carroll  by 
injunction.  It  was  brought  to  restrain  the  collector  of  the  levee  tax  from 
selling  the  land  of  the  plaintiff  to  pay  the  sum  of  $1550  77,  and  eight  per 
cent,  interest  thereon  from  the  22d  day  of  October,  1859,  assessed  by  tlie 
Board  of  Levee  Commissionei's  for  the  district  of  levees  composed  of  the 
parishes  of  Madison  and  Carroll. 

The  defendant  was  i>roceeding  as  tax  collector  under  an  order  of  seizure 
and  sale,  signed  l)y  the  judge  of  the  tenth  judicial  district,  dated  Jaunary 
28th,  1860,  when  arrested  by  the  injunction.  On  the  trial  of  the  injunc- 
tion the  same  was  dissolved  and  the  plaintiff  appeals. 

The  plaintiff  contends  in  this  Court  for  the  following  grounds  of  re- 
versal of  the  judgment  of  the  lower  court,  viz : 

1st.  That  the  plaintiff  is  entitled  to  compensate  the  asses.sment  by  the 
debt  of  1^*2000,  which  the  Levee  Commissioners  owe  him  for  work  done  by 
him  in  1858  upon  the  Bayou  Ma<jon  levees;  necessity  of  said  work  being 
occasioned  by  the  neglect  of  the  Board  of  Levee  C'OinniiKsioners. 

2d.  That  said  Board  of  Levee  Commissioners,  if  not  bound  to  indemnify 
the  plaintiff  for  money  expended  to  supply  tlieir  neglect  and  save  the 
levees  from  being  washed  away,  and  thereby  causing  immense  injury  to 
himself  and  all  the  Bayou  Ma^on  country,  should  not  be  permitted  to 
collect  taxes  from  the  owners  of  lands  thus  exjiosed  to  innundation  on 
said  bayou. 

3d.  That  the  order  of  seizure  and  sale  issued  imi)roperly,  there  being 
no  authentic  evidence  of  the  assessment,  of  the  demand,  of  the  return 
and  of  the  identity  of  the  applicant  as  the  collector. 
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4tli.  That  said  order  of  seizure  and  sale  is  a  nullity  on  its  face,  because      templetox 
directed  to  David  L.  Morgan  who  is  nothing  hut  the  agent  of  one  of  the       Morgam. 
parties  interested. 

5th.  That  the  order  of  seizure  and  sale  was  a  judicial  decree  and  should 
have  been  filed  in  the  clerk's  office,  where  all  the  judicial  records  are 
kept;  and  it  could  not  be  enforced  unless  attested  with  the  signature  of 
the  clerk  and  the  seal  of  the  court. 

As  the  defendant  prays  for  judgment  in  reconvention  in  the  event  the 
injunction  is  sustained,  it  will  be  proper  to  consider  the  questions  thus 
presented  in  their  order. 

I.  On  the  first  gi'ound,  it  is  admitted  that  the  Board  of  Levee  Commis- 
sioners built  the  levees  in  1853  upon  Bayou  Ma<jon  to  protect  the  neigh- 
borhood of  the  plaintiff  from  overflows  of  said  bayou  by  the  waters  from 
Arkansiis,  and  that  since  that  time  the  Boai'd  has  not  appointed  inspectors 
of  levees  or  done  any  repairing  to  the  levees  in  said  section.  It  is  fur- 
ther admitted  that  during  the  year  1858  the  plaintiff  did  work  upon  the 
levees  on  Bayou  Ma^on  and  a  cross  levee,  to  the  amount  in  cost  of  J?2000; 
but  this  work  was  not  done  by  a  call  of  inspectors  or  under  a  contract 
made  by  the  Board. 

The  law  has  vested  the  Board  of  Levee  (Commissioners  i\ith  the  power  to 
lay  off  a  system  of  levees  for  the  district  submitted  to  their  jurisdiction. 

These  officers  are  sworn  as  ijublic  officers  for  the  discharge  of  their  du- 
ties. Tliey  are  not  charged  by  plaintiff  with  fraud,  and  it  must  be  suppos- 
ed, until  the  contrary  be  shown  by  cogent  proof,  that  they  have  properly 
exercised  the  discretion  vested  in  them  l>y  law.  As  they  did  not  ai^point 
a  levee  inspector  for  Bayou  Ma^on,  and  did  not  authorize  the  plaintiff  to 
do  the  work  for  which  he  seeks  to  charge  them,  it  must  be  presumed  that 
the  levee  on  Bayou  Ma<jon  was  excluded  from  the  system  of  levees  adopt- 
ed by  them;  and  that  the  work  done  by  the  plaintiff  was  for  his  own 
temporary  benefit,  and  of  no  peculiar  advantage  to  the  general  plan  by  which 
the  whole  district  was  to  be  protected.  Hence  there  is  no  ground  for  a  re- 
covery against  the  Board  of  Levee  Commissioners;  and  as  a  consquence, 
for  the  plea  of  compensation  set  up  in  the  petition  for  the  injunction. 
See  the  case  of  West  Baton  Rouge  v.  Bozmaii,  11  An.  95.  See  Act  of  the 
Legislature  of  1852,  p.  236,  sec.  16,  17,  18,  19  and  20.  Also  same  Act, 
p.  335,  sec.  8.     Act  of  1853,  p.  45,  sec.  12. 

H.  Casualties  arising  from  the  partial  failure  of  the  levees  at  any  i^oint 
in  the  district,  cannot  have  the  effect  of  releasing  the  land  owner  from 
the  payment  of  the  levee  tax.  There  is  then  the  greater  necessity  for  its 
payment  in  order  that  the  levees  may  be  made  more  secure  for  the 
future. 

m.  Wlien  the  District  Judge  granted  the  order  of  seizure  and  sale  he 
appears  to  have  had  before  him  a  copy  of  the  ordinance  of  the  Board  of 
Levee  Commissioners  determining  the  rate  of  assessment,  an  extract  from 
the  levee  tax  as  extended  by  the  recorder,  and  the  return  of  the  tax  col- 
lector .showing  a  demand  made  upon  the  plaintiff  and  that  the  tax  had  not 
been  paid.    This  is  all  that  the  law  requires;  and  upon  this  showing,  the 
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Tomjnosi  judge  had  before  him  the  "authentic  "  evidence  prescribed  by  the  Act  of 
MoROAw.  1859.  See  p.  30,  section  3;  also,  see  the  case  of  Board  of  Levee  Commis- 
sioners V.  Henry  Marks,  decided  last  year. 

The  District  Judge  was  bound  to  know  the  identity  of  the  person,  and 
signature  of  the  levee  tax  collector,  he  being  an  officer  appointed  by  law. 
See  same  case. 

IV.  David  L.  Morgan  was  the  lawfully  appointed  collector  of  the  levee 
tax.  He  was  therefore  acting  as  a  public  officer  without  any  pecuniary 
interest  to  disqualify  him  from  the  trust  assumed  by  him.  It  is  true  that 
he  is  the  agent  of  the  Board  of  Levee  Commissioners;  but  they  form  a 
political  corporation  established  for  public  purposes,  and  it  could  wiUi 
equal  propriety  be  objected  against  the  Sheriff  or  other  public  tax  collec- 
tor when  collecting  the  State  tax,  that  he  was  the  agent  of  the  State,  an 
interested  party.  It  cannot  require  a  serious  argument  to  prove  that 
such  agency  does  not  disqualify  the  collector. 

y.  The  fifth  ground  seems  to  be  well  taken.  The  petition  and  order 
of  seizure  and  sale  ought  to  have  been  filed  in  the  clerk's  office  of  the 
parish. 

The  District  Judge  is  provided  by  law  with  a  clerk  to  register  and  pre- 
serve the  decrees  of  his  court.  As  a  general  rule  this  officer  is  the  proper 
custodian  of  all  documents  and  papers  referring  to  any  judicial  proceed- 
ing pending  or  brought  before  the  District  Judge.  If  any  interlocutory 
or  summary  order  be  obtained  from  the  District  Judge,  it  is  upon  the 
supposition  that  it  will  be  immediately  filed  with  the  clerk  in  order  that 
it  may  have  its  effect.  This  being  the  general  rule,  it  is  to  be  seen  if  the 
order  of  seizure  and  sale,  in  relation  to  the  levee  tax,  can  be  considered 
as  an  exception  to  the  same.  We  are  cited  by  defendant's  counsel  to  the 
case  of  the  Union  Tow  Boat  Co.  v.  Bordelon,  7  An.  192,  to  show  that  the 
process  for  the  collection  of  taxes  should  be  summary  and  that  this  prin- 
ciple applies  with  great  force  to  the  collection  of  taxes  intended  for  the 
protection  of  the  inhabitants  from  annual  overflows  by  high  water. 

Doubtless  the  Legislature  might  have  made  this  proceeding  an  excep- 
tion to  the  general  rule,  that  judicial  proceedings  in  the  District 
Court  must  be  filed  with  the  clerk,  had  it  seen  fit  so  to  declare.  But  we 
have  not  been  pointed  to  any  express  provision  on  the  subject.  On  the 
contrary,  we  find  that  the  Act  of  1859  provides  in  general  terms:  that  the 
District  Judge  shall  (in  the  given  case)  **  grant  an  order  of  seizure  and 
"  sale  against  tlie  property  specified  in  the  assessment  roll."  What  is  an 
order  of  seizure  and  sale,  is  not  left  to  conjecture,  but  is  defined  by  the 
Code  of  Practice. 

Again,  the  Act  of  1858,  p.  129,  sec.  3,  on  the  same  subject  matter,  and 
to  which  the  Act  of  1859  is  an  amendment,  is  still  more  explicit — it  says: 
the  tax  imposed  shall  be  a  first  lien  and  privilege  upon  the  land  subject 
to  the  same,  and  that  it  shall  be  the  duty  of  the  collector  of  the  levee  tax 
to  sue  out  an  order  of  seizure  and  sale,  as  in  case  ofmortgagey  in  all  cases 
where  the  levee  tojc  luis  not  been  paid."  The  proceedings  in  an  order  of 
seizure  and  sale  in  case  of  a  mortgage  are  to  be  filed  with  the  clerk. 
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C.  P.  176,  734,  736;  Board  of  Levee  Oommisaioners  v.  Henry  Marks,      twpiho* 
Opinion  Book  33,  p.  14.    Daniel  L.  Morgan,  the  collector  of  the  levee  tax,       momax. 
was  not  therefore  the  proper  custodian  of  the  petition  for  the  order  of 
aeizore  and  sale  and  of  the  documents  annexed,  together  with  the  judge's 
decree  thereon,  and  the  proceeding  was  irregular. 

YL  The  point  is  also  made  in  plaintiff's  brief,  that  the  proceeding  of 
the  tax  collector  was  also  illegal  in  this,  that  he  had  advertised  plaintiff's 
land  for  sale,  to  take  place  at  the  office  of  the  Board  of  Levee  Commis- 
sioners at  the  town  of  Providence,  and  not  at  the  court  house;  and  that 
said  sale  was  advertised  for  a  day  not  usual  in  forced  alienations. 

On  the  other  side  it  is  shown  that  the  court  house  is  on  the  west  side 
of  the  bayou  Ma^on  hills,  and  out  of  the  levee  district  subject  to  the  juris- 
diction  of  the  Board  of  Levee  Commissioners. 

In  the  absence  of  any  special  provision  of  law  as  to  the  manner  in  which 
the  levee  tax  collector  should  make  the  sales  of  the  property  of  delinquent 
tax  payers,  we  must  have  recourse  to  other  laws  in  pari  materia^  The 
Act  of  1855,  section  55,  makes  it  the  duty  of  the  collector  of  the  State 
taxes,  to  seize  the  goods,  personal  property,  rights  and  credits  of  delin- 
quent tax  payers,  and  expose  the  same  at  public  auction  after  due  notice 
given,  "flw  t»  case  of  Sheriff's  sales."    PhiUips'  Dig.  471. 

The  Sheriff's  sales  are  to  be  made  at  the  court  house  of  the  parish,  or 
some  other  place  in  the  vicinity  of  the  court  house,  saving  the  defendant's 
right  to  have  his  plantation  and  slaves,  or  either,  offered  for  sale  at  his 
domicil,  upon  his  giving  notice  to  the  proper  officers  within  three  days 
after  notice  of  seizure.     Phillips'  Dig.  528. 

It  therefore  seems  that  the  sale  ought  to  have  been  advertised  to  take 
place  at  the  court  house.  As  the  tax  collector  is  charged  by  law  with  the 
execution  of  the  decree  for  the  sale  of  the  land,  there  can  be  no  doubt 
that  he  has  the  right  to  go  to  the  place  appointed  for  such  sale  in  his 
parish,  although  beyond  the  district  of  levees  within  which  the  lands  are 
subject  to  the  levee  tax,  in  order  to  make  such  sale;  and  we  think  the  sale 
should  be  advertised  for  the  first  Saturday  of  the  month,  as  in  case  of 
Sheriff's  sales. 

This  brings  us  to  the  consideration  of  the  reconventional  demand. 
Were  the  Aot  of  10th  of  March,  1859,  authorizing  the  Board  of  Levee  Com- 
misedoners  to  borrow  money  upon  their  bonds,  unconstitutional,  as  con- 
tended by  plaintiff,  it  would  not  benefit  his  case,  because  there  would  still 
exist  the  same  debts  in  other  forms  to  be  provided  against  by  taxation. 
But  this  act  does  not  appear  to  us  to  confer  banking  privileges  ubon  the 
Board  of  Levee  Commissioners,  and  we  see  nothing  in  it  in  conflict  with 
articles  118,  119  and  123  of  the  Constitution,  cited  by  appellant. 

The  evidence  shows  that  the  Board  of  Levee  Commissioners  is  entitled 
to  judgment  for  the  sum  claimed  in  reconvention.  Indeed  the  plaintiff's 
plea  in  compensation  virtually  admits  the  same. 

It  is  therefore  ordered,  adjudged  and  decreed  by  the  court,  that  the 
judgment  of  the  lower  court  be  avoided  and  reversed;  and  it  is  now  here 
ordered,  adjudged  and  decreed,  that  the  defendant,  Daniel  L.  Morgan, 
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collector  of  the  levee  tax,  be  perpetually  enjoined  from  selling  the  said 
lands,  seized  under  said  order  of  seizure  and  sale,  at  the  office  of  the 
Board  of  Levee  Comniissiouers  at  said  town  of  Providence  in  said  parish 
of  Carroll;  and  it  is  further  ordered,  adjudged  and  decreed  by  the  C'ourt, 
that  said  Board  of  Levee  Commissioners,  the  defendant  herein,  do  have 
and  recover  judgment  upon  its  reconventional  demand  tigainst  the  plain- 
tiflf,  Samut^  Templeton,  for  the  sum  of  thirteen  hundred  and  tliirtr-three 
44-100  dollars  for  the  general  levee  tax  for  the  year  1859,  and  for  the  fur- 
ther sum  of  two  hundred  and  thii-teen  33-100  dollars  special  loan  tax,  with 
interest  on  each  of  said  sums  at  the  rate  of  eight  per  cent,  per  annum, 
from  the  22d  day  of  October,  1859,  until  paid;  and  it  is  further  ordered, 
adjudged  and  decreed  by  the  Court,  that  said  debts  and  interest  operate 
as  a  first  lien  and  privilege  upon  idl  the  Liuds  of  said  plaintiff  within  said 
levee  district  in  the  Parish  of  Carroll  from  stiid  22d  day  of  October,  1859; 
is  further  ordered,  mljudged  and  decree  d  by  the  Court*  that  it  be 
to  the  Siiid  Daniel  L.  Morgan,  collector  of  the  levee  tax,   <.>r  his 
^succc^^^*fci  office,  to  sell  said  lands,  or  so  much  thereof  as  may  be  needed 
to  jjjjj^  said  A|bts,  int<»rest  and  costs  hereafter  mentioned,  witliout  the 
:bftn'etit  olS^pwaisemeut,  and  according  to  the  third  section  of  the  Act  of 

'^^  Marclvlatli^^.  D.  1859  entitled  **  An  Act  to  amend  an  Act  entitled,  an 
A4i  to  amjmd  an  Act  forming  a  district  composed  of  the  parishes  of  Car- 
\roil,  Mj^son,  Catahoula,  for  the  better  protraction  of  the  same  from  in- 

•v^^j;)jpi(fatiou,  approved  the  eighteenth  of  March,  eighteen  hundred  and  fifty- 
eight,"  and  also  in  other  respects  according  to  law;  and  it  is  further  order- 
ed, adjudged  and  decreed  by  the  Court,  that  the  defendant,  tlie  Board  of 
Levee  Commissioners,  pay  the  costs  of  the  incidental  demand  of  injunction, 
and  the  costs  of  this  appeal;  and  that  the  other  cosis  of  the  lower  court  be 
borne  by  the  plaintiff,  and  paid  out  of  the  proceeds  of  the  lands  to  be 
sold. 
Land,  J.,  absent. 


w  ^^«'  ^  w^ 


0-%.  #  -^^  -v^-^^  ^^s  ^-s,^  »^ 


Joseph  Xavier  Oantrelle  v.  Poman  Catholic  Congregation  of 

St.  James. 

The  authority  or  the  thiiifi^  adjadgod  takes  place  only  with  respect  to  what  was  the  object  i^  the  joAg- 
ment.  The  thioR  demanded  niui^t  be  the  game  ;  the  demand  must  be  founded  on  tbc  same  caiKe  ijf 
action  ;  the  demand  mubt  be  between  the  same  parties  and  formed  by  them  against  each  other  in 
the  same  (inality. 

There  may  be  difTerent  kind.s  of  rights  to  estates  :  1st,  a  full  and  entire  property  ;  2d.  a  r',ght  to  th*- 
mere  use  and  enjoyment ;  3d,  a  right  to  certain  services  due  upon  the  estate. 

A  PPEAL  from  the  Dist.  Court  of  the  Parish  of  St.  Janies,  Mc  Vea,  J. 
j\.  E.  Lef/enrire,  for  plaintiff  and  appellants  J.  H.  llsUy,  for  defend- 
ant. 

Buchanan,  J.  Plaintiff  claimed  in  a  former  suit  against  the  same  de- 
fendant **to  be  declared  and  recognized  as  the  lawful  owner  of  two  pews" 
in  the  church  of  St.  James.  The  title  set  up'  by  him  in  said  suit,  was  a 
resolution  of  the  Church  Wardens,  dated  the  2d  September,  1819.    By 
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judgmeut  of  the  District  Court,  affirmed  on  appeal  to  this  Court,  the  said      Casttrkllk 
suit  was  dismissed.  R.c.roN(}»<tt5ATN 

Subsequently  to  said  judgment  of  dismissal,  plaintiff  brought  the  pres- 
ent action;  in  which  he  claims  **  to  be  declared  and  recognized  as  entitled 
during  his  natural  life  to  the  use  of  said  two  pews,  and  that  said  Presi- 
dent and  Wardens  be  condemned  to  restore  petitioner  to  the  free  and 
undisturbed  use  of  said  two  pews. " 

The  title  pleaded  in  the  petition  is  a  rcKolution  of  the  Church  Wardens, 
of  the  11th  April  IMH. 

Defendants  plead  the  excei3tion  of  res  judicata  founded  upon  the  judg- 
ment in  the  former  action. 

We  think  that  the  exception  is  not  well  taken.  The  thing  demanded 
in  the  two  actions  is  not  the  same.  C.  C.  2265.  The  ownership  of  the 
pews  is  claimed  in  the  on^  case :  the  use  only  of  those  pews  is  claimed  in 
the  other  case.  These  are  two  distinct  rights  or  estates,  as  classified  and 
defined  in  our  Code,  Ai-ts.  479,  480,  and  621.  And  if,  as  required  by  the 
counsel  of  defendants,  we  look  into  the  record  to  ascertain  what  was  the  -  -  ♦ 
real  object  of  the  demand,  without  regard  to  the  name  which  th«  plain-^  •"  ,  ' 
tiff  has  chosen  to  give  it,  we  find  that  the  x)laintiff  htis  not  refeiredtp  tlio 
same  source  of  title  in  the  two  cases;  but  to  two  distinct  acts,  differing;^ili 
terms,  and  separated  by  a  long  inteiTal  of  time.  *    ..         ^ 

It  is  therefore  adjudged  and  decreed,  tliat  the  judgment  of  the  District 
Court  be  reversed,  and  the  exception  of  res  judicata  is  hereby  overrule^. 
It  is  further  decreed  that  the  cause  be  remanded  to  the  District' Cotirt;^  Jbo- 
be  proceeded  in  according  to  law;  and  that  defendant  and  appellee  pay 
costs  of  this  appeal. 


v' 


^-V  ■^'V,  ^  -N.    X  -V    \,  N-"W'%-  -V  *•>,  ^  N.  ^  -^    w  N-  '^"^_'X,-> 


John  Perkins  v.  Samuel  Bard  and  George  G.  Wilson. 

In  order  to  bind  the  surety  on  an  apiieal  bond,  it  is  ncceusaey  to  require  the  creditor  to  point  out  prop- 
erty on  tbe  negloct  or  ref asal  of  the  debtor  to  do  so.    The  demand  on  both  parlies  is  essential . 

The  loesfi  of  the  obligation  sued  upon  must  be  proven  before  soi'ondary  evidence  can  be  received  ofiu 
imiiort. 

VPPEAL  from  the  District  Court  of  the  Parish  of  Carroll.  Farrar,  J. 
W.  fr.  Wylet/  and  C.  C.  Briscoe^  for  jilaintiff.     J.  W.  Montgomeinj 
and  Louis  Selby,  for  defendants  and  appellants. 

BrcHAifAN,  J.     This  is  a  rule  against  a  surety  on  an  appeal  bond,  to 
render  him  liable  for  the  amount  of  the  judgment  against  hi% principal. 

The  following  is  the  return  of  the  Sheiiff  upon  the  fi.  f         ^^nst  the 
principal  in  the  bond : 

**  Received  this  fi.  fa.  on  the  25th  June  1860,  and  oj 
same  month  and  year,  I  demanded  the  amount  of  debt, 
as  herein  specified  from  the  defendant  Samuel  Bard  h' 
idence  in  the  parish  of  Ouachita,  Louisiana,  when  hf 
same;  and  I  hereby  certify  that  Samuel  Bard  ha? 
personal,  nor  rights  or  credits  to  my  knowledge 
which  I  could  cause  to  be  made  the  debt  and  int' 
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PsRuiTB  specified,  or  any  part  thereof,  as  by  the  within  writ  commanded; — ^that  I 
BardahdWusok.  applied  to  the  said  Samuel  Bard,  who  pointed  out  no  property; — ^where- 
fore  I  return  this  writ. " 

This  return  is  not  sufficient  to  fix  the  habihty  of  the  surety  on  the  ap- 
peal bond.  Article  727  of  the  Code  of  Practice  I'equires  that  the  Sheriiff 
demand  of  the  judgment  creditor, — to  point  out  property,  on  the  neglect 
or  refusal  of  the  debtor  to  do  so.  The  demand  of  both  parties  has  been 
held  essential  to  fix  the  surety  on  the  appeal  bond,  by  tliis  court,  in  the 
cases  of  Lyndi  v.  Bnri',  10th  Rob.  136,  and  Gayoao  v.  Hiekey,  4  La.  301. 
See  also  Gray  v.  Andrews^  8th  An.,  p.  141. 

The  original  appeal  bond  has  probably  been  lost,  although  no  proof  of 
that  fact  is  in  the  record.  On  the  trial  of  the  rule,  a  copy  of  the  bond, 
taken  from  the  transcript  in  this  court,  was  given  in  evidence.  To  this 
evidence  the  surety  objected,  on  the  ground  that  it  was  but  the  copy  of 
a  copy,  and  that  the  original  should  have  been  produced.  This  objec- 
tion being  overruled,  the  surety  reserved  his  bill  of  exceptions. 

This  bill  of  exceptions  was  well  taken.  The  loss  of  the  bond  should 
have  been  proved  before  giving  secondary  evidence  of  the  obligation 
sued  upon. 

It  is  therefore  adjudged  and  decreed,  that  the  judgment  of  the  Court 
below  be  reversed;  and  that  there  be  judgment  upon  the  rule  in  favor  of 
the  appellant  Wilson,  as  in  case  of  nonsuit;  plaintiff  and  appellee  to  pay 
costs. 

Land,  J.,  absent. 


The  State  v.  Hbrmogene  Perry. 

Tho  threats  of  athirdpenonmxai  not  be  allowed  to  militate  against  a  prisoner,  and  wbcu  they  do  nut 
constitute  part  of  the  ret  gata  are  tnadmissfble  in  evidence  to  criminate  tiic  prisoner,  and  more  espe- 
cially In  cases  of  marder,  to  prove  on  bis  part  premeditated  malice. 

A  conspirator  is  not  a  third  person,  and  vict  vena. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Hunt,  J. 
D.  Angustin  and  Oraille,  for  defendant  and  apx>ellant.  T.  J.  Semmes^ 
Attorney  General,  for  the  State. 

YooBHiES,  J.  The  prisoner  was  sentenced  to  death  upon  the  unquah- 
fied  verdict  of  murder,  returned  by  the  jury.  He  asks  a  reversal  of  this 
judgment  upon  grounds  set  forth  in  his  bill  of  exceptions  taken  during 
the  progress  of  the  trial  to  rulings  of  the  District  Judge. 

The  burden  of  the  complaint  is,  that  threats  of  a  third  person  were 
allowed,  on  the  trial  below,  to  militate  against  the  accused.  It  is  obvious, 
and  upon  this  point  the  authorities  are  clear,  that  such  threats,  when  they 
do  not  constitute  part  of  the  res  gestae,  arc  inadmissible  in  evidence  to 
criminate  the  prisoner,  and  more  especially,  in  a  case  of  murder,  to  prove 
on  his  part  premeditated  malice.  Such  a  conclusion  would  naturally  fol- 
low, had  the  threats  proceeded  from  the  prisoner  himself;  but  assuredly 
no  such  inference  could  be  drawn  from  similar  conduct  on  the  part  of 
another  person  not  indicted  as  Aparticeps  criminiSf  nor  mentioned  as 


NEW  ORLEANS,  FEBRUARY,  1862.  445 


William  E.  Kennedy  r.  Joseph  S.  Bossiere, — and  Joseph  Bossiere 

and  Wife  v.  Kennedy  and  the  Sheriff. 

A  witness  must  not  be  interested,  either  direcUy  or  Indirectly,  in  the  cause. 

The  presumption  of  law  established  by  Art.  2372  C.  C.  is,  that  every  debt  contracted  during  the  exist- 

enoe  of  the  marriage  is  a  debt  of  the  community. 
When  a  debt  is  created  during  the  existence  of  the  community  or  marriage  by  the  Joint  action  of  the 

husband  and  wife,  purporting  to  be  on  her  account,  it  must  bo  presumed  to  be  either  a  debt  of  her 

separate  estate,  or  a  debt  of  the  husband  and  the  community. 
If  the  contract  is  not  that  of  the  wife,  it  is  that  of  the  husband.    The  burden  of  proof  is  on  the  pliiintifl' 

to  show  that  it  is  that  of  the  wife. 
A  plea  of  coverture  is  personal  to  the  wife,  and  does  not  relieve  the  surety,  who,  in  this  respect,  may 

l>e  bound  beyond  his  principal. 
The  surety  is  discharged,  when,  by  the  act  of  the  creditor,  the  subrogation  to  his  rights,  mortgages,  and 

privileges,  can  no  longer  be  operated  in  Ikvor  of  the  surety. 
On  a  rehearingi—Vnime  husband  and  wife  wore  sepattUo  in  property— //dd :  That  a  contract  made  by 

the  former  cannot  l>e  charged  to  him  as  due  by  the  community;  nor  can  bo  be  bound  individually, 

unless  he  has  made  it  his  own  debt,  or  unless  it  was,  in  point  of  fiict,  his  own  contract 
The  burden  of  proof  fklls  upon  the  husband,  when  he  pleads  want  or  failure  of  consideration  against  his 

own  contracts  ;  but  this  rule,  has  no  application  when  the  contract  of  bis  wife,  separate  In  property, 

is  oroosed  to  him. 

VPPEAL  from  the  District  Court  of  St.  Tammany,  WilsoUy  J. 
Kennedy  <&  Miles  and  A.  N,   Ogdeiiy  for  plaintiff  and  appellant. 
Simonds  &  Feim^,  for  defendant. 
MsBBicK,  C.  J.     On  the  29th  of  April,  1853,  Frances  Ann  Thompson, 


such  anywhere  in  the  record.    State  v.  Hogan^  3  An.  714;  Greenleaf  Evi-      thkstatk 
dence,  vol.  I,  { 111.  pekry. 

It  matters  not  whether  the  declarations  of  other  persons  are  elicited  by 
the  prisoner's  cross-interrogatories.  These  declarations,  once  in  evidence, 
are  entitled  to  no  more  effect  than  such  as  is  recognized  by  law;  and  can- 
not be  allowed  to  show  malice  on  the  part  of  the  prisoner.  They  may 
militate  against  the  latter  only  in  case  both  he  and  such  other  persons 
were  participators  in  the  guilty  enterprise,  and  when  such  declarations 
were  in  furtherance  of  the  illegal  combination.  The  rule  applies  to  con- 
spirators; and  it  is  pointleas  as  regards  the  acts  and  declarations  of  third 
persons.  A  conspirator  is  not  a  third  person,  and  vice  rerm:  hence  the 
difference  in  applying  the  rule. 

MacNally  says:  **  The  existence  of  a  conspiracy  being  proved,  the  act 
of  any  one  man  engaged  in  such  conspiracy,  though  not  on  his  trial,  is 
evidence  to  dominate  those  with  whom  he  co-operated.  But  the  declara- 
tions of  a  person  unconnected  with  the  defendant  on  trial,  except  as  he 
may  at  particular  occasions  be  in  his  company,  cannot  in  any  case  be 

■ 

received  in  evidence."    Chap.  22,  Rule  2d,  on  Evid. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  of  the  District 
Court  on  the  verdict  of  the  jury  be  set  aside  and  annulled;  and  that  this 
cause  be  remanded  for  a  new  trial  according  to  law. 

Mebbick,  C,  J.,  took  no  part  in  this  decision. 
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KK.%AKiiY        ^jj(3  ^if43  Qf  Joseph  S.  Bossiere,  separate  in  j^roperty  from  her  husband,  by 
BuftriEKK.       judgment,  made  a  promissorj'^  note  in  her  individual  name,  payable  to  the 

order  of  William  Christy,  five  years  after  date,  for  J^7,862  45,  with  eight 

per  cent,  interest  thereon  from  date. 

The  husband  authorized  her  to  sign  the  note.  On  the  same  day  the 
wife,  authorized  by  her  husband,  executed  a  mortgage  on  certain  property 
owned  by  her,  in  favor  of  the  payee  of  the  note,  to  secure  the  payment 
thereof.  In  the  act  of  moi-tgage,  the  consideration  of  the  note  is  acknowl- 
edged by  a  recital,  that  whereas  the  said  William  Christy,  of  tlie  citj'  of 
New  Orleans,  had  advanced  to  her,  the  said  appearer,  sums  of  money  to 
enable  her  to  erect  a  saw-mill  in  the  said  Parish  of  St.  Tammany,  to  repair 
another  mill  and  for  other  puri)oses,  amounting  in  all  to  that  date,  with 
interest  at  the  rate  of  eight  per  cent,  per  annum,  to  the  sum  of  seven 
thousand  eight  himdred  and  sixty-two  45-100,  for  which  sum  sLi;  had  given 
him,  said  Christy,  her  i)romissory  note,  drawn,  &e. 

In  the  same  act,  Joseph  S.  Bossiere,  the  husband,  intervened,  and 
as  a  further  security  for  the  payment  of  ilii^  note  and  interest,  mortgaged 
certain  lands  acquired  ii|  his  name  from  the  Government  of  the  United 
States. 

The  note  was  put  in  circulation  by  William  Christy,  and  acquired  by 
the  present  holder  before  maturity,  for  value.  He  liolds  it  now  for  the 
benefit  and  use  of  Mrs.  J.  M.  Kennedy  and  the  succession  of  H.  B.  Cenas, 
deceased. 

Christy  released  a  portion  of  the  property  mortgaged  by  the  wife. 

The  note  not  having  been  paid  at  maturity,  the  holder  took  a  notarial 
subrogation  from  Christy,  and  obtained  an  order  of  seizure  and  sale  of 
the  property  of  the  husband,  Joseph  S.  Bossiere;  not  of  that  belonging 
to  thfe  wife. 

Bossiere  and  wife  sued  out  an  injunction,  and  subsequently  the  whole 
proceedings  w^ere  changed  into  the  t'ia  ordinarw^  the  original  petition  for 
an  injunction  standing  as  an  answer,  by  the  consolidation  of  the  proceed- 
ings. 

The  defendants  deny  that  any  consideration  was  given  for  said  promis- 
sory note,  except  the  sum  of  five  hundred  doUars  and  interest,  and  deny 
that  the  same  inured  to  the  benefit  of  said  Frances  Ann  Bossiere  for  any 
further  sum^  They  aver  that  the  note  was  acquiriHl  by  the  payee  through 
fraud,  and  under  the  false  representation  that  he  Avanted  the  saine  for  the 
use  and  benefit  of  Mrs.  Bossiere,  and  to  raise  money  for  her  to  be  apphed 
to  a  debt  due  Snow,  Gliddon  «Xr  Co.  The  defendant  B(  ssiere  alleges  that 
as  surety  for  his  wife  for  any  amount  due  uj)on  the  nott ,  he  has  been  dis- 
charged from  all  liability  by  the  release  of  the  mortgage  by  Christy  on  the 
wife's  property,  and  the  consequent  inabihty  of  the  holder  of  the  note  to 
subrogate  him  to  the  said  mortgage. 

T.  O.  Starke,  a  junior  mortgage  creditor,  intervenes  and  contests  the 
validity  of  plaintiflTs  mortgage. 

The  executrix  of  H.  B.  Cenas  htus  made  hei-self  a  party,  and  claims  an 
interest  in  the  note  on  accoimt  of  the  estate  of  said  Cenas. 
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Bossiere,  the  defendant,  having  died  during  the  pendency  of  the  suit,  K^KHKnY 
his  widow,  Mrs.  Bossiere,  has  also  made  herself  a  party,  in  the  capacity  boshwrb. 
of  administratrix  of  his  succession. 

The  District  Judge,  notwithstanding  the  confession  of  the  defendants 
in  the  pleadings,  of  the  indebtedness  in  the  sum  of  five  hundred  dollars 
on  the  note,  peri)etuated  the  injunction,  and  condemned  the  plaintiff  to 
pay  the  costs.  The  plaintiff,  and  the  two  parties  for  whose  use  the  suit  is 
brought,  appeal. 

T.  O.  Starke,  without  api)ealing,  prays  for  an  amendment  of  the  judg- 
ment in  this  Court  in  liis  favor. 

William  Christy  was  examined  on  his  voir  dire  i\a  a  fatness.  He  stated 
that  he  claimed  whatever  sum  ovt^r  a  certain  amount  was  realized  on  the 
note.  His  testimony  was,  on  the  trial,  received  in  favor  of  the  plaintiff, 
and  a  bill  of  exceptipn  was  reserved  by  defendant,  but  subsequently,  in 
making  up  the  decree,  the  t<^*stimony  was  properly  disregarded  on  account 
of  his  interest  in  the  matter  in  controversy.     C.  C'.  2260. 

The  defendants  rely,  in  substance,  on  the  following  proi^ositions  (which 
they  afiirm)  for  the  mainti»nance  of  the  decret^  of  the  lower  court: 

I.  The  note  was  given  by  a  married  woman  and  the  burden  of  proof 
rested  upon  the  plaintifl'  to  show  that  the  consideration  inured  to  the 
benefit  of  her  separate  estate.* 

EL  The  husband  was  only  surety  for  the  wife,  and  therefore  could  not 
be  bound  for  any  sum  for  which  she  was  not  bound. 

These  two  propositions  may  be  considered  together. 

The  reason  of  the  rule  of  our  law,  which  throws  the  burden  of  proof 
on  the  party  holding  the  obligation  of  a  married  woman  to  show  that  the 
consideration  is  a  benefit  to  her  separate  estate,  lies  in  the  jealousy  of 
the  law  to  the  marital  power,  wliich  it  supposes  may  be  used  to  the  detri- 
ment of  the  wife's  estate  and  the  advancement  of  the  community  or  the 
interests  of  the  husband. 

The  presimiption  of  law,  estabhshed  by  Art.  2372  C.  C,  is  that 
every  debt  contracted  during  the  existence  of  the  marriage  is  a  debt  of 
the  communit\'.  Now,  as  the  husband  is  the  head  and  master  of  the 
community,  and  as  the  wife  is  supposed  to  be  under  the  influence  of  the 
husband,  the  reason  of  the  rule  has  force  where  the  estate  of  the  Yfiie  is 
sought  to  be  made  responsible,  but  it  ceases  when  the  attempt  is  to  hold 
the  community  responsible.  When,  therefore,  a  debt  is  contracted  dur- 
ing the  existence  of  the  community  or  marriage,  by  the  joint  action  of 
the  husband  and  wife,  purporting  to  be  on  her  account,  it  must  be  pre- 
sumed to  be  either  a  debt  of  her  separate  estate  or  a  debt  of  the  husband 
and  the  community.  If  it  is  a  debt  of  her  separate  estate,  she  is  bound 
by  the  terms  of  her  contract.  If  it  be  not  such  debt,  then  the  husband, 
who  is  the  head  and  master  of  the  community,  having  power  to  bind  it, 
has  assented  to  the  contract  by  authorizing  it  to  be  made,  and  he  is 
'bound  when  sued  upon  the  same,  (the  wife's  liability  having  been  denied 
by  him)  to  show  that  there  was  no  consideration  for  the  contract.  Hav- 
ing given  currency  to  the  obligation  by  his  authorization,  which  turns 
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Kkmnkdy  out  to  be  no  debt  of  the  wife,  he  is  estopped  from  denying  that  it  is  a  debt 
BoflsiBRK.  of  the  community;  and  if  he  put  at  issue  the  consideration  of  snch  obli- 
gation, which  is  repudiated  by  the  wife,  he  must  prove  such  defence. 

He  is  not,  as  remarked  by  Toullier,  in  the  position  of  a  tutor,  who  ad- 
ministering for  the  benefit  of  the  minor,  has  acknowledged  a  debt,  for 
such  tutor  is  in  no  situation  to  derive  advantage  from  the  consent  which 
has  been  given.  But  with  the  husband,  if  the  contract  which  he  has 
authorized  his  wife  to  make,  does'not  turn  out  to  be  for  the  benefit  of 
her  estate,  its  advantages  will  belong  of  necessity  to  the  husband  or  the 
community  which  he  administers.  How  then  can  his  simple  denial  of 
a  nominal  debt  of  the  wife,  which  he  has  guaranteed  by  the  hypotheca- 
tion of  his  property,  put  the  creditor  upon  proof  of  the  consideration  ? 
If  it  be  not  a  contract  of  the  wife,  it  is  his  own  x;ontract.  See  Adams  v. 
Cuny,  15  An.  485.  Moreover,  the  plea  of  coverture  set  up  by  the  defen- 
dant is  personal  to  the  wife,  and  does  not  relieve  the  surety,  who  in  this 
respect  may  be  bound  beyond  his  principal.     C.  C.  3005,  2982,  3029. 

As  it  respects  the  release  of  the  mortgage  on  certain  portion  ^of  the 
property  of  the  wife,  we  think  the  relationship  of  the  defendant,  Bossiere, 
to  the  debt,  and  his  denial  of  his  wife's  liabihty,  wiU  prevent  his  admin- 
istratrix from  claiming  a  discharge  j>ro  tanto  on  account  of  inability  to 
subrogate  the  estate  of  the  husband  to  the  mortgage  against  aU  the  prop- 
erty of  the  wife  mentioned  therein.  As  Ibhe  case  now  stands  the  debt, 
except  for  $500  and  interest,  appears  to  be  rather  a  debt  of  the  hnsband 
than  the  wife,  and  consequently  his  estate  cannot  be  prejudiced  for  want 
of  a  subrogation.     C.  C.  3030. 

The  intervention  of  T.  O.  Stark  ought  to  be  dismissed. 

It  is  therefore  ordered,  adjudged  and  decreed  by  the  Court,  that  the 
judgment  of  the  lower  court  be  avoided  and  reversed;  and  it  is  now 
ordered,  adjudged  and  decreed  by  the  Court,  that  the  mortgaged  property 
belonging  to  the  succession  of  Joseph  S.  Bossiere,  deceased,  described  in 
the  plaintiff's  petition,  be  seized  and  sold  according  to  law,  to  pay  to  the 
plaintiff,  Kennedy,  for  the  use  aforesaid,  the  said  promissory  note  for 
the  sum  of  seven  thousand  eight  hundred  and  sixty-two  dollars  and  fifty- 
five  cents,  with  eight  pef  cent,  interest  thereon,  from  the  29th  day  of 
April,  A.  D.  1853,  until  paid,  and  costs  of  copies  and  costs  of  suit;  and  it 
is  further  ordered,  that  the  demand  of  said  T.  O.  Stark,  contained  in 
his  intervention,  be  dismissed  at  his  costs;  and  it  is  further  ordered, 
that  the  injunction  be  dissolved  and  the  demand  of  said  Frances  Ann 
Bossiere,  for  the  cancellation  of  said  mortgage,  be  dismissed  as  in  ease  of 
non-suit,  it  being  iinderstood  that  the  claim  of  the  plaintiff  against  her 
individually,  for  the  use  aforesaid,  if  any  such  they  have,  is  not  in  con- 
troversy in  this  suit;  and  it  is  further  ordered,  that  said  succession  of 
said  Joseph  S.  Bossiere  and  said  Frances  Ann  Bossiere  pay  the  costs  of 
both  courts. 
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Same  Cask — On  a  Re-hearing.  Tkasau. 

YooBHiES,  J.  upon  a  careful  reconsideration  of  this  case,  we  have 
condnded  to  set  aside  our  former  decree,  and  reverse  the  judgment  of 
the  District  Court. 

The  plaintiff  sues  on  a  note  signed  by  Mrs.  Bossiere  as  debtor,  with 
her  husband's  authorization,  and  secured  by  mortgage  on  property  belong- 
ing to  both  spouses. 

The  husband,  upon  the  face  of  the  papers,  is  neither  a  principal  debtor, 
nor  the  surety  of  his  wife. 

As  between  the  creditor  and  the  wife,  it  is  obvious  that  it  behooves  the 
former  to  prove  the  consideration  of  the  note.  This  he  has  failed  to  do; 
but  on  the  other  hand,  the  wiie  admits,  •  in  her  pleadings,  that  for  the 
sum  of  9500  there  is  a  sufficient  consideration. 

As  regards  the  husband,  it  must  be  premised  that  it  is  not  his  contract, 
and  that,  at  its  date,  he  and  his  wife  were  separate  in  property.  As  a 
consequence,  the  debt  cannot  be  charged  to  him  as  due  by  the  com- 
munity. C.  C.  2372,  2404.  Nor  can  he  be  bound  individually,  unless  he 
has  made  it  his  own  debt,  or  unless  it  was,  in  point  of  fact,  his  own  con- 
tract. But  either  hypothesis  is  repelled  by  the  facts  before  us.  Not 
only  did  the  wife  contract  in  her  own  name,  but  the  act  of  mortgage 
specifies  in  what  respects  the  debt  will  enure  to  her  benefit. 

The  burden  of  proof  falls  upon  the  husband,  when  he  pleads  want  or 
failure  of  consideration  against  his  own  contracts;  but  this  rule  has  no 
application  when  the  contract  of  his  wife,  separate  in  property,  is  opposed 
to  him. 

It  is,  therefore,  ordered  and  adjudged,  that  our  former  decree  be  set 
aside;  that  the  judgment  of  the  District  Court  be  avoided  and  reversed ; 
that  the  plaintiff  do  have  judgment  against  Mrs.  Frances  Ann  Bossiere 
for  the  sum  of  five  hundred  doUara,  with  eight  per  cent,  per  annum 
interest  thereon,  from  the  29th  day  of  April,  A.  D.  1853,  till  paid;  that 
the  property  mortgaged  by  her,  and  also  the  property  mortgaged  by  her 
(since  deceased)  husband  be  sold  according  to  law  to  pay  said  amount, 
with  costs;  and  that,  in  other  respects,  there  be  judgment  in  favor  of 
the  estate  of  Joseph  S.  Bossiere,  deceased. 

It  is  further  ordered  and  decreed,  that  the  appellees  pay  the  costs  of 
appeaL 

Mebbick,  C.  J.  concurrifig.  Although  I  have  some  doubts  on  the 
question  of  law  in  this  case,  I  do  not  wish  to  dissent  There  is  great 
equity  in  the  case  as  presented  by  the  defendant. 

liANPy  J.,  absent. 
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John  L.  Ludeling  v.  Nathan  Vesteb,  Administrator. 

The  location  of  an  Internal  Improvement  warrant,  under  the  Act  of  OongreRS  of  the  4th  Sepiember, 
1841,  on  land  to  which  a  valid  pre-emption  right  existed,  is  void  and  cannot  be  rendered  valid  bv  a 
subsequent  appro^Til  of  the  land  to  the  State.  Priority  of  right  gives  priority  of  title,  in  contOKU  ol 
this  kind. 

A  PPEAL  from  the  District  Court  of  Morehouse,  Eichanlsony  J. 
±\.    Ludeling  and  Slack,  for  pLiintiff.     *S^.  G,  Parson,  for  defendant 

Land,  J.  Tliis  is  a  petitory  action  for  the  recovery  of  a  tract  of  land 
situate  within  the  Bastrop  grant,  in  the  Parish  of  Morehouse.  The 
plaintiff  claims  title  by  virtue  of  the  location  of  an  Internal  Improvement 
warrant  by  his  vendor,  Darcas  Dinkgi'avo;  by  the  selection  of  the  land 
for  the  State  under  the  Act  of  Congi-css  of  the  United  States,  of  the  4th 
of  September,  1841,  donating  lands  to  Louisiana  and  other  States  for 
purposes  of  Internal  Improvement ;  by  virtue  of  the  approvtd  of  the 
selection  by  the  Secretary  of  the  Interior  of  the  United  Stat4?s  ;  and 
finally  by  virtue  of  a  patent  issued  by  the  Governor  of  the  State  to  him 
as  assignee  of  Darcas  Dinkgrave.  The  defendant  chiims  title  as  admin- 
istrator and  heir  of  AViley  J.  Vester,  deceased,  under  the  Act  of  Congress 
of  the  United  States  of  the  2d  of  Mai'ch,  1851,  gi*anting  jireemption 
rights  to  bona  Jida  settlers  and  house-keepers  Avithiu  the  Bastrop  grant ; 
and  by  virtue  of  a  patent  issued  by  the  United  States  Government  to  the 
heirs  of  Wiley  J.  Vi^ster,  the  preemi)tor,  on  the  7th  day  of  December,  1849. 

The  location  of  the  waiTant;  the  selection  under  the  Act  of  Congress  by 
the  State;  the  ajiproval  of  the  selection  by  the  Secretiuy  of  the  Interior, 
and  the  patent  by  the  Governor  of  the  State,  were  all  prior  in  date  to  the 
final  decision  on  the  ijreemption  claim  of  Wiley  J.  Vester.  and  to  the 
issue  of  the  patent  to  his  heirs  by  the  United  States  Government. 

The  i)riority  of  title  exhibited  by  the  i)laintiir,  gives  ris<»  to  the 
principal  question  in  the  case  for  our  decision.  The  plaintiff  contends 
that  the  ai)proval  of  the  selection  of  the  land  was  equivalent  to  a  patent 
and  not  only  divested  the  United  States  of  title,  but  of  all  jurisdiction 
over  the  question  of  title;  and  that  the  decision  of  the  Secretary  of  the 
Interior,  «/<<?/•  Huch  approval,  rejecting  the  location  made  by  Darcss 
Dinkgrave,  and  confirming  the  preemption  claim  of  AViley  J.  Vester,  was 
without  authority,  contrary  to  law,  null  and  void. 

The  fiicts  bearing  upon  this  question  are  as  follows:  On  tJie  9th  of 
October,  1855,  Vester  filed  his  declaratory  notice,  that  is  to  say,  a  declar- 
ation in  writing  of  his  intention  to  avail  himself  of  the  preemption  right 
granted  by  the  Act  of  Congress  on  the  2d  of  March,  1851.  This  declaratory 
notice  was  filed  in  the  Land  Office  at  Monroe.  On  the  16th  of  ^lay,  1856, 
Darcas  Dinkgrave,  located  an  Internid  Improvement  warrant  on  the  land 
claimed  by  Vester,  and  contested  his  right  to  a  preemption  under  the 
Act  of  Congress,  before  the  Register  and  Beceiver  of  the  Land  Office. 
These  ofiicers  were  unable  to  agree  in  opinion  as  to  the  right  of  Tester 
to  a  preemption;  the  Register  decided  against  the  claim,  and  the  Beceiver 
in  favor  of  it.    On  a  reference  to  the  Commissioner  of  the  General  Land 
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Office,  he  decided  on  the  12th  of  September,  1857,  the  contest  against  i  cdkuxo 
Vester,  and  rejected  his  claim.  On  the  24th  of  May,  1858,  the  v&tkr 
selection  of  the  land  by  the  State  was  approved  by  the  Secretary  of 
the  Interior,  and  the  fact  was  communicated  to  the  Register  and  Receiver 
of  the  Land  Office  at  Monroe,  and  also  to  the  Governor  of  the  State,  who, 
on  the  13th  of  August,  1858,  cansed  a  jjatent  to  be  issued  to  the  plaintiff 
as  assignee  of  Darcas  Dinkgrave.  On  the  7th  of  July,  1858,  prior  to  the 
issue  of  the  patent  by  the  Governor,  the  attorney  of  Vester  applied  for 
and  obtained  an  appeal  from  the  decision  of  the  Commissioner  of  the 
General  Land  Office,  to  the  Secretary  of  the  Interior,  who,  on  the  25th  of 
August,  1858,  reversed  the  decision,  and  ordered  a  reinvestigiition  of  the 
claim  by  the  Register  and  Receiver  at  Monroe.  On  the  reinvestigation 
of  the  claim,  the  Register  concurred  with  the  Receiver  in  the  opinion, 
that  on  the  ewidence  he/are  them^  Vester  was  entitled  to  a  preemption  right 
imder  the  Act  of  Congi'ess  of  the  2d  of  March,  1851;  and  again  reported 
the  claim  to  the  Commissioner  of  the  General  Land  Office,  who,  ad- 
hering to  his  first  opinion,  refen-ed  the  case  to  the  Secretary  of  the  Interior 
for  a  final  decision.  On  the  Slst  of  March,  1859,  the  Secretary  confirmed 
the  preemption  claim  of  Vester  under  the  Act  of  Congress  of  the  2d  of 
March,  1851;  and  on  the  7th  day  of  December,  1859,  a  patent  was  issued 
to  his  heirs  by  the  President  of  the  United  States. 

In  addition  to  these  facts,  two  othei-s  of  j^rominent  importance  must  be 
stated,  and  considered  in  passing  upon  the  conflicting  titles  of  the  parties. 
The  first  is,  that  the  laud  in  dispute,  in  common  with  other  lands  em- 
braced in  a  descrii)tive  list  of  selections  reported  to  the  Secretary,  was 
approved  by  him  to  the  State,  subject  to  all  the  legal  rights  of  third 
persons  existing  at  the  date  of  the  appeal;  and  the  second  fact  is,  that 
the  appeal  itself  was  made  to  the  State,  in  ignorance  of  the  existence  of 
the  preemption  claim  of  Vester. 

On  the  facts  above  stated,  the  question  is  presented,  whether  the  Sec- 
retary of  the  Interior  could  rightfully  entertain  jurisdiction,  after  his 
approval  of  the  selections  by  the  State,  of  the  claim  of  Vester,  and  award 
the  land  to  him,  on  the  appeal  from  the  decision  of  the  Commissioner  of 
the  General  Land  Office. 

The  ai)proval  was  not  only  made  in  error,  as  to  the  claim  of  Vester, 
but  was  made  subject  to  all  valid  legal  existing  claims  to  each  and  every 
tract  of  land  embraced  in  the  descriptive  list,  whether  such  legal  claim 
was  evidenced  by  a  prior  patent  or  not.  It  was  made  subject  to  existing 
preemption  claims,  although  inchoate  and  dependent  on  the  action  of 
the  Laild  Department  for  their  perfection;  and,  in  this/onn,  was  accepted; 
and  thereby  determined  the  rights  of  the  State.  And  it  is  evident  that 
under  the  approval  thus  made,  the  State  acquired  no  title  whatever  to 
any  of  the  lands  embraced  in  the  list,  to  which  there  existed  at  the  time 
a  valid  right  of  preemption,  and  to  which  the  preemptor  afterwards 
asserted  his  right  in  pursuance  of  law;  for  in  all  such  cases,  by  the  very  * 
terms  of  the  approval,  the  legal  title  was  tcithheldfrom  tlie  State.  Now,  how 
can  it  be  said,  that  the  approval  was  a  natent  to  the  State,  for  the  land 


452  SUPBEME  COUBT  OF  LOUISIANA, 

LuDKLura  fjQ  dispute,  when  by  the  terms  of  the  approval,  the  legal  title  was  with- 
Vnru.  held,  for  the  benefit  of  the  preemptor,  Wiley  J.  Vester  ?  A  patent  is  an 
instrument  by  which  the  legal  title,  or  fee  simple,  is  passed  from  the 
Government;  and  when  in  a  given  case,  the  legal  title  is  withheld,  there 
is  no  patent,  or  anything  equivalent  to  it.  Under  the  terms  of  the 
approval^-  thiEr- legal  title  to  the  land  to  which  the  preemption  claim  of 
Vester'atlacfh^,  r^zhained  in  the  United  States  Government,  subject  to 
tl^e Jiiirisdiction  'ye.stliid  in  the  Secretary  of  the  Interior,  for  the  disposal 
of  sudb\ie4^^s  in  th^last  resort 

The  questfdtt.^f  j]lirisdiction  came  before  the  Secretary  of  the  Interior, 
'on  apB^tt^st^filed  Vy  the  plaintiff  against  any  proceedings  on  the  appeal 
taken  from'tSA  d^ision  of  the  Commissioner  of  the  General  Land  Office 
against  the  pfj^emption  claim  of  Vester.  The  Secretary  decided  the  ques- 
tion against  the  plaintiff,  and  held  that  he  had  jurisdiction  of  the  claim 
on  the  appeal.  He  also  held  that  the  location  of  an  Internal  Improve- 
ment warrant,  under  the  Act  of  Congress  of  the  4th  September  1841,  of 
land  to  which  a  valid  preemption  right  existed,  was  void,  and  could  not 
be  rendered  valid  by  a  subsequent  approval  of  the  land  to  the  State.  In 
this  opinion  we  concur;  for  it  is  entirely  in  harmony  with  the  doctrine  of 
the  case  of  Ellis  v.  GUI,  recently  decided  by  us;  in  which  we  held,  that 
priority  of  right  gives  priority  of  title,  in  contests  of  this  kind. 

The  plaintiff  contends  in  the  second  place,  that  Vest^  had  li*st  his 
right  of  appeal;  first,  by  his  acquiescence  in  the  decision  of  tlie  Commis- 
sioner; secondly,  by  his  abandonment  of  his  claim  to  the  land;  and  third- 
ly, by  reason  of  the  decision  having  become  res  adjudicata  before  the 
appeal  was  taken.  As  the  right  of  Vester  to  an  appeal  was  granted  by 
law;  and  as  there  was  no  limitation  as  to  time  imposed  upon  the  exercise 
of  the  right,  the  decision  of  the  Secretary  of  the  Interior  on  the  point  is 
final,  and  cannot  be  reviewed  by  us. 

Tlie  plaintiff  contends  in  the  fhird  and  last  place,  that  Venter  waa  not 
entitled  to  a  preemption  right,  upon  the  evidence  adduced  before  the 
Register  and  Receiver  of  the  Land  OflScc  at  Monroe,  and  on  which  the 
decision  of  the  Secretary  of  the  Interior  is  founded.  As  these  ofiicers  had 
authority  to  pass  upon  the  preemption  claim  of  Vester;  and  as  tliere  is  no 
allegation  of  error,  charge  of  frauds  or  other  ill  pi-actice  against  him  in 
the  proceedings  before  the  Land  Depariment,  the  decision  of  the  Seci-e- 
tary  of  the  Interior  is  final  between  tlie  parties,  and  cannot  be  disturbed 
on  the  evidence  which  was  before  him. 

It  is  therefore  ordered,  adjiidged  and  decreed,  that  the  judgment  of 
the  lower  court  be  avoided  and  reversed;  and  it  is  now  ordered,  adjudged 
and  decreed,  that  there  be  judgment  in  favor  of  the  defendant,  the  ad- 
ministrator of  the  succession  of  Wiley  J.  Vester,  deceased,  with  costs  in 
both  courts.  And  it  is  further  ordered  and  decreed,  that  certified  copies 
of  the  opinion  and  decree  in  this  case  be  forwarded  by  the  clerk  of  this 
court  to  the  parties  or  their  attorneys;  and  that  each  parfy  have  a  delay 
of  thirty  days  from  the  date  of  said  service,  to  file  his  application  for  a 
re-hearing  in  this  case. 
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Elvira  Hackett,  Adm'x,  v.  James  Carl  et  al. 

Charles  W.  Carter  v.  Saml.  NeiU  et  al, 

A.  FeiTanet  v.  E.  Bazareau. 

EUen  M.  Yznaga  and  husband  v.  Thomas  E.  Matthews. 

Union  Bank  v.  Ira  Bowman. 

James  McCormick  v.  Lucy  A  Collins. 

S.  A.  McKinney  et  al.  v.  Mary  Foster  et  al. 

Harriet  Goodley  v.  Selk  Baraes. 

Succession^of  E.  B.  Boddy. 

Gkrard  Stiles  v.  Commercial  &  B.  B.  Bank  of  Vicksburg. 

Bamon  Martinez  ir.  Antoine  Bodriguez. 

Augustus  Taldot  v.  Julie  E.  Marrioneaux. 

John  Tobin  u,  Joseph  M.  Kennedy. 

John  H.  Colmes  v,  James  E.  Elam. 

Lewis  &  Oglesby  v.  Steamer  Starlight,  Capt.  and  owners. 

Bichard  H.  Chinn  v.  Wheeler,  Geddes  &  Co. 

James  A.^Lusk  v,  Graham  &  Cole. 

« 

M.  A.  Hemphill  v.  City  of  New  Orleans. 

Mary  C.  Sterling  t?.  W.  H.  Dameron. 

Succession  of  Don  B.  L.  OriUios. 

Davis  et  als.  v,  William  Whann  et  aL 

Caroline  Thorn  v.  City  of  New  Orleans. 

Elvira  Stephens  v.  Wm.  C.  Graves. 

City  of  New  Orleans  t?.  Judge  Duvigneaud  et  al. 

H.  Edwards  v.  P.  G.  Quin. 

James  Savage  v,  Archibald  Edger. 

Frificilla  Boiirk  and  husband  v.  Charles  P.  Janett. 


*  The  Goort  did  not  sit  out  of  New  Orleans  alter  Deoemberi  1860. 
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« 
F.  T.  Selden  v.  James  A.  Bamsey. 
Frank  Perrett  v.  Alex'r  Grant. 
James  Dykes  t'.  Wm.  McDaniel  et  al. 
Levi  Wells  v.  Jesse  T.  Felder  et  al. 
Joseph  G.  Ellis  v.  James  S.  Brander  et  al. 
Mrs.  H.  J.  Nickolson  v.  Jeremiah  Smith  et  al. 

E.  D.  White  v.  City  of  New  Orleans. 
Mrs.  O.  Boubien  v.  Bell  &  Haggerty. 
David  Aiken  v.  John  Livingston. 
Christian  Bohnn  v.  Christian  Souderburg. 
Charles  Clapp  v.  Str.  John  Walsh  et  als. 
Hyacinthe  Bistes  v.  Ernest  Morel,  Exr. ,  et  als. 
Mills  &  LeBlanc  t».  P.  E.  Wiltz. 

W.  H.  Cooley  v.  M.  B.  Brady  &  Co. 

W.  L.  Weller  v.  Karstesdick  &  Co. 

The  State  v.  Montenegro  P.  Caperdila  et  al. 

N.  Y.  French  v.  Mrs.  H.  B.  Brewer,  A?''in'x. 

State  V.  Ignacio  Santa  Cruz  et  aL 

State  V,  David,  slave  of  Wm.  L.  Drake. 

State  V.  Valentine  Miscieses. 

State  V.  Peter  H.  Murrow. 

Wm.  S.  Ellison  v,  C.  Pitts  and  Gardner  Smith. 

State  V.  Peyton,  a  slave. 

Hooper  &  Townsend  v.  David  C.  McCann. 

Victor  Baclial  v.  Paul  Queyrouze. 

Jacob  A.  Sherman  i\  Philip  Drumm  et  al. 

State  1'.  Judge  of  the  Fifth  District  Court. 

Thomas  O.  Moore,  Gov'r,  v.  John  Valandingham  et  alu. 

F.  H.  Beckman  v.  "EL.  Markham.  ,^ 
Frank  Catton  v.  Joseph  Morehouse  et  als. 
Succession  of  J.  C.  Laville. 

John  Lange  v.  Philip  McCuire. 
Succession  of  Stephen  M.  Ford. 
T.  M.  Bamsey  et  als.  v,  Thomas  Meadow. 
John  Perkins  v.  Mrs.  E.  C.  Johnson  et  als. 
Bernard  Graham  t?.  Eliza  J.  G.  Eagan. 
George  Klock  v.  William  B.  Berthond. 
Thomas  J.  Spear  v,  Gardner  &  Densler. 
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ABSENTEE.  X^^^^^-^r:?^^^ 

An  absentee  is  a  person  who  has  resided  in  the  State,  and  has  de- 
parted without  leaving  any  one  to  represent  him. 
The  State  v.  the  Judge  of  the  Second  District  Court  of  N.  O.,  390. 

A  person  who  leaves  his  domicil  for  a  temporary  sojourn  in  another 
State  is  not  an  absentee,  if  there  are  persons  at  his  dwelling  on 
whom  service  can  be  made  in  conformity  with  Art.  189  of  the 
C.  P. ,  or  if  he  leaves  a  duly  authorized  mandatory  to  represent 

him.  Ibid. 

The  plaintiff  in  execution  who  undertakes  to  appoint  a  curator  ad 
hoe  to  represent  the  defendant,  should  be  ready  to  prove  his  ab- 
sence or  other  sufficient  cause  for  the  appointment.  Ibid. 

See  Pbescbiftion. 
See  MoBTOAGE. 

ACCX)UNT. 

See  Executors  and  Adb£inistratobs. 
See  Act,  Private  ani>  Public. 
See  HrsBAND  and  Wife. 

ACTION. 

Where  there  are  several  joint  obligees,  an  action  to  enforce  the  contract 
cannot  be  maintained  in  the  name  of  one  of  the  obligees  only. 
It  is  a  joint  right  of  action  which  can  only  be  exercised  in  a  suit 
jointly,  instituted  by  tUl  the  obligees.    Ailing  v.  Woodricfet  al,  6. 

Where  an  obligation  is  incomplete  for  want  of  the  signatures  of  some 
of  the  parties  who  were  to  become  jointly  liable  with  those  who 
signed,  no  action  can  be  maintained  on  it 

Fish  V.  Levine  et  als,  29. 

The  mere  promise  of  a  debtor  to  pay  his  creditor  out  of  a  particular 
fund  when  collected,  does  not  operate  a  transfer  of  the  fund  to  the 
creditor,  aiid  vest  in  him  a  right  of  action  for  its  recovery. 

Connelly  y.  Harrison  i&  Co.^  41. 

The  want  of  proper  parties  for  a  finardecree  may  be  brought  to  the 
notice  of  the  Court  at  any  time.  The  Court  will  ever  notice  it,  ex 
officio,  without  a  formal  motion  to  dismiss. 

3jfc€  Belleville  Irofi  Works  Company  v.  Its  Creditors,  11. 

Pereuriam:  It  does  hot  appear  to  us  that  a  person  not  a  party  to 
an  agreement,  nor  representing  real  property  to  which  it  has  rela- 

68 


458    '  INDEX. 

ACTION,  (ConUnued.) 

tion,  can  maintaiii  an  action  upon  it,  unless  there  is  an  express  stipn- 
lation  in  his  favor,  or  one  which  results  by  a  manifest  implication. 

GiUis  V.  NeUon  and  Donelson,  275. 

A  party  cannot  claim  the  payment  of  his  demand  out  of  the  proceeds 
of  the  sale  and  also  require  that  the  sale  shall  be  set  aside 
and  the  land  sold  de  novo  Tor  informalities  in  the  sale.  The  plain- 
tifil'  is  not  allowed  to  cumulate  several  demands  in  the  same  action, 
when  one  of  them  is  contrary  to  or  precludes  another. 

Ouliber  v.  ITw  CrediUfrs,  2S7. 

See  Attachment. 

See  Pbescription. 

See  Insolvency,  etc. 

See  Mortoaoe. 

ACTION,  PETIl^ORY. 

In  a  petitory  action  the  plaintiff  must  succeed  on  the  strength  of  his 
own  title,  and  not  on  the  weakness  of  the  adverse  title.  But  where 
a  party  obtained  a  quit  claim  by  falsely  and  fraudulently  attributing 
to  himself  certain  rights,  this  Court  will  interfere  and  correct  the 
error.  It  has  been  repeatedly  decided  in  the  Supreme  Court  of  the 
United  States,  as  well  as  by  this  Court,  that  persons  who  obtain 
patents  by  a  suppression  of  a  part  of  the  facts  of  the  case  will  not 
be  permitted  to  derive  any  benefit  thereby,  but  that  such  patents 
will  inure  to  the  parties  entitled  to  recover  the  lands  thus  patented. 
Per  cur  mm,  we  can  see  no  good  reason  why  the  principle  should 
not  be  extended  to  the  case  of  a  person  obtaining  a  title  in  his  own 
name,  by  fraudulently  basing  his  demand  on  the  habitation  and 
cultivation  of  another,  when  the  equitable  right  of  the  latter  woidd 
otherwise  be  without  remedy.  Cannon  v.  Witite,  85. 

See  PBESf!Rn»Ti()N. 

ADMINISTRATORS. 

See  ExEcuTOBS  and  Administbators. 

ADMISSIONS. 

See  Evidence. 
See  Corporations. 

AGENT  AND  AGENCY. 

See  Principal  and  Agent. 

APPEAL. 

The  appellant  is  not  required  to  look  beyond  the  record,  and  cite, 
on  api^eal,  i)ersons  who  were  not  parties  to  the  judgment  appealed 
from.  Fish  v.  Johnson,  Lerine  et  ah.,  29. 

Tlie  failure  to  make  a  ganiishee  a  party  to  an  appeal  taken  from  a 
judgment  rendered  in  favor  of  third  persons  claiming  by  interven- 
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tiou  the  fands  in  the  hancU  of  the  garnishee,  is  a  sufiicient  gronud 
upon  which  to  dismiss  the  appeal. 

Ree^e  d:  Ellis  v.  Couyers  <£•  C'o.,  39. 

Where  a  married  woman,  who  has  been  assisted  and  authorized  by 
her  husband  in  bringing  a  suit,  is  cited  alone  in  appeal,  her  hus- 
band not  being  mentioned  in  the  citation  of  appeal,  it  is  insufficient. 

Ibid, 

Where  the  certiticute  of  the  clerk  of  the  inferior  court  showed  that 
documentary  and  record  evidence  which  the  parties  were  to  furnish 
was  not  embraced  in  the  transcript,  because  it  was  not  furnished  to 
the  clerk,  and  a  portion  of  the  omitted  evidence  was  offered  by  the 
appellant — Held:  That  the  appellants  were  in  fault  for  not  furnish- 
ing a  complete  record,  and  on  motion  of  the  appellee,  the  appeal 
was  dismissed.  Clarke  d-  Co.  v.  Gonnley  et  al,  40. 

Where  the  party  who  injoins  the  execution  of  a  judgment  is  the  de- 
fendant in  execution,  the  amount  in  dispute,  and  not  the  value  of 
the  property  seized,  determines  the  jurisdiction  of  the  Supreme 
Court,  and  the  appeal  will  be  dismissed  if  the  amount  in  dispute  is 
less  than  8300.  Bntneau  v.  Haugliton  et  al.,  47. 

Where  the  defendants  were  charged  with  the  management  of  th'e 
partnership  affairs,  an  ex' parte  order  of  the  court,  which  takes  the 
business  out  of  their  hands  and  places  it  under  the  control  of  a  re- 
ceiver, may  cause  them  irreparable  injury,  and  is  an  interlocutory 
order  from  which  an  appeal  will  lie.     C.  P.  566. 

Martin  et  al.  v.  Blanchin  et  aL,  83. 

Where  a  record  contains  a  bill  of  exception,  the  appeal  can  be  main- 
tained although  the  clerk  does  not  certify  that  the  record  contains 
all  the  evidence  adduced  on  the  trial.     C.  P.  896.  Ibid. 

Where  defendants  were  sued  jointly  and  answered  jointly,  and  an 
appeal  was  granted  to  both,  on  a  motion  in  open  court,  made  in  the 
name  of  both,  by  their  counsel  of  record,  and  the  counsel  signed 
the  bond  of  appeal,  as  principal,  in  the  name  of  his  clients — Held: 
That  such  an  appeal  and  such  a  bond  is  sufficient. 

Widmo  Bamabe,f.  w.  c,  v.  Mrs.  Snaer  et  ux.,  84. 

The  clerk's  certificate  to  a  record  of  appeal  is  good  if  stated  as  fol- 
lows: **I  do  hereby  certify  that  the  foregoing  fifty-six  pages  do 
contain  a  true  and  correct  transcript  of  all  the  documents  filed,  tes- 
timony and  evidence  adduced,  and  all  the  proceedings  had  upon 
the  trial  of  the  suit."  Ibid, 

Upon  a  motion  to  dismiss  an  appeal  from  a  judgment  rendered  after 
answer  filed,  upon  the  ground  of  imperfection  in  the  attestation  of 
the  record  by  the  clerk — Held:  That  in  this  form  of  appeal,  the 
clerk  should  certify  unquaUfiedly  that  the  transcript  contains  all  the 
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testimony  adduced.  If  the  clerk  cannot  so  certify,  and  Uiere  has 
been  no  statement  of  facts  prepared,  no  bill  of  exceptions  or  special 
verdict  taken,  and  no  assignment  of  errors  filed,  the  appeal  miist 
be  dismissed.  Watson  v.  Jones,  98. 

The  act  of  the  District  Judge  in  granting  an  order  of  seizure  and 
sale  is  a  judicial  act  from  which  an  appeal  will  lie;  and  such  order 
may  be  reyiewed  in  this  Court.  It  may  be  addressed  to  a  levee 
tax  collector  for  levee  dues. 

Board  of  Levee  Commissioners  v.  Marks,  111. 

Sureties  on  an  attachment  bond  are  not  parties  to  the  suit,  stricti 
juris,  and  need  not  be  made  parties  to  an  appeaL 

Patten,  Lane,  Merriam  (&  Co.  v.  Powell  &  Brother,  128. 

The  general  rule  which  requires  that  all  parties  interested  in  main- 
taining the  judgment  appealed  from  must  be  made  appellees  to  the 
appeal,  is  limited  in  its  operation  to  the  parties  to  the  suit,  and 
does  not  extend  to  third  pei^sons  interested  in  the  judgment  as 
rendered.  Ibid, 

Third  persons  may  appeal  from  a  judgment  when  they  allege  that 
they  have  been  aggrieved  by  it,  but  the  law  does  not  require  the 
appellant  to  make  them  (when  not  parties  to  the  cause)  appellees. 

Ib'il 

Where  defendants  take  separate  appeals  and  file  distinct  bonds,  one 
transcript  will  suffice.  A  doubtful  error  in  the  record,  not  essen- 
tial, will  not  be  sufficient  ground  for  dismissal. 

Baham  v.  Langfield  et  ah,  156. 

Where  parties  arrested  for  an  offence  punishable  at  hard  labor  ap- 
peared and  waived  the  examination  before  the  magistrate,  where- 
upon the  prosecuting  witness — the  magistrate  refusing  to  force  them 
to  an  examination — obtained  from  the  District  Court  a  writ  of  man- 
damus peremptorily  ordering  the  magistrate  to  compel  their  ap- 
pearance and  examination,  from  which  order  the  prisoners  sought 
an  appeal  which  was  refused — Held:  That  under  the  Constitation  the 
Supreme  Court  has  appellate  jurisdiction  of  questions  of  law  in 
criminal  cases  where  the  offence  charged  is  punishable  i^ith  im- 
prisonment at  hard  labor. 

The  State  on  the  relation  of  John  Sheldon  et  al.,  159. 

An  appeal  may  be  taken  from  a  final  decision  of  the  District  Court 
on  any  collateral  question  of  law  raised  in  a  case  on  which  the 
Supreme  Court  has  appellate  jurisdiction.  Ibid. 

An  appeal  bond  is  defective  unless  given  in  favor  o  all  the  parties 
interested  in  the  judgment  appealed  from,  and  the  appeal  should 
be  dismissed.  Zeigler  it  Marcy  v.  Hunter  et  al,  165. 
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Objections  to  the  ruling  of  the  Judge  a  quo  cannot  be  made  on  ap- 
peal, if  not  made  in  the  court  below,  and  excepted  thereto. 

Stexcart  v.  Harper,  181. 

The  right  of  deciding  into  the  suflSciency  of  the  surety  on  an  ap2>eal 
bond,  and  of  deciding  whether  the  appeal  shall  be  suspensive  or 
devolutive,  is  exclusively  within  the  province  of  the  eoui-t  from 
which  the  appeal  is  taken.  Mrs.  Pn*illiat  v.  Fernandez,  192. 

This  Court  is  only  seized  of  jurisdiction  to  amend  the  judgment  as 
between  appellant  and  api>ellee:  not  as  between  the  appellees. 

Lallande  v.  Mcliae,  193. 
See  HonERicH  v.  HrNTEK  et  als.,  179,  where  this  decision  is  re-affirmed. 

In  cases  involving  questions  of  fact,  and  where,  usually,  the  evi- 
dence does  not  fully  concord,  no  damages,  as  for  a  frivolous  ap- 
peal, can  be  allowed.  Austin  <t'  McWilliams  v.  Moore,  218. 

Where  judgment  was  rendered  for  a  certain  sum  of  money,  and  also, 
for  the  delivery  of  a  note — Held:  That  the  suspensive  appeal  bond 
must  be  sufficient  in  amount  for  both,  or  the  appeal  will  be  dis- 
missed. Maria  Kellu  et  u.c.  v.  Lehman  et  aL,  251. 

* 

No  amendment  can  be  allowed  in  an  answer  to  an  appeal  which  is 
not  made  in  the  court  a  quo, 

Spiller  d'  Allen  v.  Their  Creditors,  292. 

The  failure  of  the  clerk  to  issue,  or  of  the  Sheriff  to  make,  the  ser- 
vice of  citation  of  appeal;  or  the  neglect  of  the  latter  to  make  his 
return,  cannot  be  attributed  to  the  appellant;  who,  in  such  a  case 
will  be  allowed  further  time  to  cite  the  appellee 

Nelson  v.  Beard  et  als.,  304. 

This  Court  will  not  examine  cases  of  mixed  law  and  fact  in  criminal 
matters.  State  v.  Hooten,  308. 

The  article  888  of  the  Code  of  Practice  only  applies  as  between  appellee 
and  appellant,  and  not  as  between  two  appellees. 

Porche  v.  Lang  et  al.,  312. 

It  is  no  good  ground  for  a  dismissal  of  an  appeal  that  garnishees  were 
not  made  parties  thereto.  It  does  not  in  any  wise  affect  their 
rights,  being  neither  for  nor  against  them. 

Earner  v.  Garden,  324. 

No  appeal  can  be  entertained  in  this  Court  to  revise  that  which  has 
already  obtained  the  force  of  the  thing  adjudged  upon  a  former 
appeal  Tufts  &  Hobart  et  als.  v.  Casey,  336. 

An  appellant  has  the  right  to  withdraw  his  appeal,  on  motion,  at 
any  time  before  the  appellee  has  been  cited;  and  in  such  a  case 
he  may  renew  it  according  to  that  article  and  article  593,  within 
a  year  if  he  resides  in  the  State,  or  two  years  if  he  be  absent  there- 
from. Wliite  V.  Maguire  et  al,  337. 
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From  the  moment  when  the  citation  of  appeal  is  served  on  the 
appellee,  the  appellant  cannot  withdraw  his  appeal;  aud  whether 
the  appellee  obtain  the  rejection  of  the  appeal  by  producing  the 
record  from  the  court  below,  or  prosecute  execution  on  the  judg- 
ment api)ealed  from,  on  the  certificate  of  the  Clerk  that  the  record 
has  not  been  brought  up  by  the  appellant  (mthin  three  days  after 
the  time  allowed  him  to  file  the  record)  the  appeal  shall  be  con- 
sidered as  abandoned,  and  the  appellant  shall  not  afterwards  be 
allowed  to  renew  it.  Succession  of  Benjamin  Andreics,  340. 

Where  the  record  shows  that  there  was  no  answer  or  judgment  by  default 
against  one  of  the  sureties,  and  is  otherwise  defective,  the  case  will 
be  remanded  for  further  proceedings. 

The  City  ofXew  Orleans  v.  (hiier  <t  Co.,  et  *./,  357. 

The  Judge,  in  gi'anting  an  appeal  demanded,  shall  state  the  r  mount  of 
surety  to  be  given  by  the  appellant,  and  the  day  on  \  Iiich  the 
appeal  shall  be  returned. 

Sfafe  V.  ne  Judge  Seaur  7   strict  Coitri  of  X,  O.,  371. 

Where  a  suit  was  commenced  by  attachment,  iutervenors  claimed  cer- 
tain rights,  and  their  intervention  was  dismissed,  and  thereupon 
said  intervenors  in  oi)en  court  appealed — Held:  That  a.s  they  gave 
the  bond  only  in  favor  of  plaintiff,  the  appeal  must  be  dismissed;  the 
defendant  must  be  named  as  an  obligee  thereon.  He  was  a  neces- 
sary i^arty  to  the  proceeding  in  the  lower  court  and  equally  so  to 
the  api)eal.  Allen  v.  Eoilgers,  372. 

Where  a  rule  is  taken  to  set  aside  an  order  of  seizure  and  sale,  and 
dismissed — Held:  That  where  the  plaintiff  assented  to  the  nUe  by 
going  to  trial,  without  objection,  on  its  merits,  the  time  occupietl 
by  suoh  proceedings  interrupts  the  delay  allowed  by  law  to  the 
defendants  to  prosecute  a  susjiensive  appeal.    Abrams  v.  Jay,  373. 

Where  a  transcript  is  incomplete  by  the  fault  of  the  plaintiff  and 
ai)pellee,  who  has  >rithdrawn  the  instrument  on  which  was  founded 
•  the  action,  and  which  was  annexed  to  and  ma<le  part  of  the  peti- 

tion, the  cause  must  be  sent  back  for  a  new  trial. 

Hagan  v.  Co.r,  Syndic,  374. 

« 

Where  equity  seems  to  require  it,  the  case  will  be  remanded  for  a  new 
trial.  Lanfear  v.  Hai-per,  et  als,  382. 

Where  the  record  of  appeal  contains  neither  bill  of  exception,  nor 
assignment  of  en*ors  apparent  on  the  face  of  the  record,  and  other 
l)roceeding8  are  regular,  the  judgment  of  the  Court  a  quo  will  not 
be  disturbed.  The  State  v.  Cassidy,  389. 

A  party  may  appeal  from  all  interlocutory  judgments  when  such  judg- 
ments may  cause  him  an  irreparable  injury. 

Pierce  V.  The  Citt/  of  Xew  Orleans,  396. 
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APPEAL,  {Co7itimied.) 

It  is  the  sum  demanded  and  not  the  amount  of  the  judgment  rendered, 
which  gives  this  court  jurisdiction. 

LeBlanc  v.  Pittman  &  Ban*ow,  430. 

A  phuntiff  may  remit  a  portion  of  his  demand  before  judgment,  even 
with  the  design  of  depriving  the  Supreme  Court  of  its  appellate 
jurisdiction.  .     Ibid. 

In  all  matters  not  appealable,  the  inferior  courts  are  presumed  to  have 
decided  according  to  law,  and  such  judgments  cannot  be  distin- 
guished, as  to  their  validity,  from  those  of  this  court.  Ibid. 

Where  this  court  has  jurisdiction  for  one  purpose,  it  has  for  all  facts 
embraced  in  the  record.  Ibid. 

See  MoBTOAOES. 
See  Practice. 

APPOINTMENT. 

Sec  Public  Officers. 

« 

ARBITRATION. 

See  Judgment. 

ARREST. 

See  Damages. 

ASSESSMENT. 

See  Taxes,  etc. 

ASSESSOR. 

See  Execution. 

ATTACHMENT. 

The  bond  given  by  an  intei-venor  claiming  property  attached  in  a  suit 
between  other  parties,  is  a  substitute  for  the  property  attached 
with  regard  to  the  plaintiff  in  the  attachment,  but  not  as  to  third 
persons  claiming  title  to  the  property  attached. 

Mrs,  White  et  al.  v.  Jlawlcina  etal.,  25. 

Where  property  had  been  attached  and  bonded  by  an  intervener  claim- 
ing title  to  it,  and  after  judgment  against  the  defendant  in  attach- 
ment, a  suit  being  instituted  against  the  intervener  by  a  third 
party  claiming  the  property,  the  defendant  cited  in  warranty  the 
plaintiff  in  attachment — Held:  That  the  liability  of  the  intervener 
in  the  attachment  suit  on  his  bond  having  become  fixed  by  the 
judgment,  plaintiffs  could  not  be  held  liable  in  warranty.      Ibid. 

.  A  judgment  creditor  garnisheed  a  ^  third  person  who  had  funds  in  his 
hands  belonging  to  the  defendant  in  execution;  but  it  appeared 
that  pnor  to  the  commencement  of  the  proceedings  in  garnish- 
ment, the  judgment  debtor  had  given  an  order  to  his  attorney  upon 
the  garnishee  for  all  funds  belonging  to  him  in  his  hands,  that  this 
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ATTACHMENT,  (Continued,) 

order  had  been  accepted,  and  it  further  appeared  that  the  attorney 
Tvaa,  upon  the  collection  of  the  funds,  to  pay  them  over  to  the 
creditors  of  his  principal,  and  that  he  had  so  informed  the  credi- 
tors— Held:  That  the  attorney  to  whom  the  order  was  given,  being 
nothing  more  than  the  agent  of  the  judgment  debtor,  the  acceptance 
of  that  order  by  the  garnishee  was  merely  an  acknowledgment  of  a 
preexisting  obligation  to  pay  to  the  judgment  debtor  the  money 
in  his  hands;  that  it  created  no  obligation  in  favor  of  the  creditors, 
and  that  as  the  judgment  debtor  dtill  had  the  money  under  his 
control,  it  was  subject  to  attachment  at  the  suit  of  a  judgment 
creditor.  Connely  v.  Harrison  &  Co. ,  41. 

Vessels  and  steamboats,  employed  in  navigation  in  and  out  of  the 
waters  of  the  State,  are  like  other  property,  subject  to  the  law  of 
attachment  for  debts  not  yet  due. 

Nimicky  McGlosky  &  Co.  v.  Louisiana  Tehtianiepec  Co.,  46. 

Where  defendant  in  attachment  makes  a  prima  facie  showing  that  he 
did  not  intend  leaving  the  State  permanently,  and  his  adversary 
does  not  rebut  this  proof — Held:  That  the  acts  and  declarations  of 
the  former  were  properly  admitted. 

Rhodes  et  als.  v.  Myers,  et  als,,  398. 

Sureties  on  an  attachment  bond  cannot  be  allowed  to  gainsay  the  reci- 
tals of  their  bond,  after  their  liability  had  been  fixed  by  the  judg- 
ment and  return  of  execution  against  their  principals. 

Price,  Converse  d;  Smith  v.  Kennedy  d:  Co.,  78. 

Where  a  third  person  in  whose  possession  property  of  the  defendant  is 
attached,  intervenes  in  the  suit  and  bonds  the  property,  his  liability 
on  the  bond  will  be  irrevocably  fixed  by  a  final  judgment  against 
him,  in  the  same  manner  as  the  defendant  ^himself  would  have 
been  bound  if  the  property  had  been  released  on  a  bond  executed 
by  him.  Wright  y.  Oakey,  Hawkins  d:  Co.,  125. 

A  third  person  for  whose  advantage  a  stii)ulation  is  made  is  entitled  to 
an  equitable  action  to  support  the  stipulation;  and  where  the  pro- 
ceeding against  the  surety  on  a  bond  for  the  release  of  property 
attached  is  not  by  rule  under  the  Act  of  1839,  but  by  a  direct  action 
on  the  bond,  the  assignment  of  the  bond  to  the  plaintiff  by  the 
Sheriff  is  not  essential.  Jbid. 

Where  inter\-enors  gave  a  bond  conditioned  to  satisfy  any  judgment 
that  should  be  rendered  against  them,  where  tliey  bonded  prop- 
erty attached  by  the  plaintiffs,  on  which  they  claimed  a  privOege 
as  vendors — Held:  That  the  plaintiffs  cannot  recover  unless  they 
show  a  breach  of  the  condition  of  the  bond;  and  they  cannot  show 
a  breach  of  the  condition,  unless  they  show  a  judgment  again.st 
them.  YaJe  Jr.  <fi  Co.  v.  Hoopes  <fc  Co.,  311. 

See  Appeal. 
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ATTORNEY  AT  LAW. 

See  Contract. 

BANKRUPTCY. 

See  InsoijVbncy,  etc. 

BELLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

The  general  denial  admits  the  signature  of  the  party  sued  as  endorser 
of  a  promissory  note,  but  leaves  open  every  other  legal  defence. 

MUl^  V.  Whitfield,  10. 

An  endorser  residing  in  the  city  where  the  note  was  protested,  is 
entitled  to  notice  of  protest  in  person  at  his  domicil;  and  where 
there  is  nothing  to  show  that  such  domicil  might  not  have  been 
found  on  diligent  enquiry,  a  note  addressed  to  the  endorser  thi^ough 
the  Post  OflSce  is  insufficient. 

Ibid, 

The  acceptor  of.  a  bill,  when  sued  by  the  payee,  has  a  right  to  call  the 
drawee  of  the  bill  in  warranty,  in  the  case  where  the  drawee  is 
requested  to  pay  not  unconditioually,  but  in  accordance  with  a 
contract,  and  he  has  been  notified  by  the  drawer  J)ecause  the  con- 
sideration of  the  draft  had  failed. 

Oilman  v.  FiJsburyy  51. 

When  cited  in  warranty  by  the  drawee,  the  drawer  may  plead  the 
failure  of  consideration  as  a  defence  to  the  suit. 

Ibid, 

Where  the  defence  against  a  promissory  note  was,  that  plaintiff  was 
not  the  bona  fide  holder  of  the  note,  tliat  it  belonged  to  the  en- 
dorser, and  had  been  transferred  to  plaintiff  for  the  purpose  of 
depriving  defendant  of  a  good  defence  which  he  had  against  the 
endorser,  namely,  that  the  note  had  been  given  without  considera- 
tion, and  merely  for  the  accomodation  of  the  endorser,  who  was 
also  payee — Held:  That  if  this  plea  be  true,  the  endorser  would  be 
liable  to  defendant  for  the  reimbursement  of  whatever  defendant 
was  obliged  to  pay  on  the  note;  that  this  eventual  obligation 
towards  defendant  created  on  the  part  of  the  endorser  a  direct 
interest  in  the  event  of  the  suit,  and  that,  at  least  until  defendant 
released  the  endorser  from  liability  over  to  himself,  he  could  not 
be  allowed  to  testify  in  the  cause. 

Price  V.  Emerson,  95. 

Defendant's  cause  of  action  in  such  a  case  against  the  endorser  would 
only  date  from  the  day  of  his  condemnation  to  pay  the  note. 

Ibid. 

Where  a  drawer  gives  two  endorsers  as  co-sureties,  the  one  that  en- 
dorses first  is  liable  to  the  other  for  the  whole  debt. 

ContieUy  v.  Bourg,  108. 
69 
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BILLS  OF  EXCHANGE,  &c.,  (Continued,) 

Accommodation  paper  is  governed  by  the  same  rules  a-s  other  paper,  iu 
regard  to  endorsei*H. 

Ihiih 

Strong  evidence  is  required  to  vary  the  legal  liability  of  endorsers  as 
fixed  by  the  lex  mcrcatrrvi. 

Ihid. 

The  testimony  of  the  drawer  of  a  draft  in  a  suit  against  himself  and  first 
endorser,  to  the  effect  that  the  paper  was  accepted  for  their  ac- 
commodation, is  insufficient  to  charge  the  endorser.  It  is  clear 
•  that  such  imperfect  proof,  tending  to  avoid  the  very  promise  of  the 
drawees,  implied  by  the  acceptance  in  favor  of  the  payee,  could  not 
have  the  effect  of  defeating  the  action. 

Driver  cf-  Pierce  v.  Miller  and  Kirk,  131. 

When  a  jmrty  endorses  a  note  after  its  maturity,  he  is  bound  only  on 
the  same  condition  of  demand  of  payment  and  notice  of  non-i>ay- 
ment  as  anv  other  endorser. 

MvCall  v.  Witkouski,  179. 

The  fact  that  a  party  in  an  original  act  agtiinst  tlie  signers  of  a  promis- 
sory note  in*  which  a  judgment  of  non-suit  had  been  rendered,  hail 
sued  them  all  as  makers,  does  not  estoj)  him  in  a  subsequent  action 
against  one  of  them  from  alleging  that  he  had  signed  as  surety  on 
the  note  for  the  others. 

Smith  v.  Jfarrcll,  100. 

Where  a  party  l)y  his  original  petition  claims  judgment  in  solido  against 
several  makers  of  a  promisspry  note  which  in  its  form  is  merely  a 
joint  obligation,  may  by  an  amendment  allege  that  one  of  the  sign- 
ers intended  to  bind  himself  as  surety  at  the  time  of  affixing  his 
signature. 

Jbid, 

The  second  endoi-ser  of  a  promissory  note,  put  into  the  hands  of  the 
plaintiff  as  collateral  security  for  a  greater  amount  than  the  sum 
advanced,  is  equally  bound  with  the  payee  to  a  depositary,  for  the 
money  lent  upon  it,  with  interest;  and  would  have  been  bound  t<» 
any  bona  fide  transferree  of  the  note  before  maturity,  by  allowing 
his  endorsement  to  be  put  in  circulation. 

Jonetf  v.  Byrne,  202. 

In  a  suit  between  accommodation  endorsers  of  a  promissory  note,  where 
the  second  endorser  sought  to  render  the  maker  and  first  endorser 
Hable  to  him  in  solido  after  payment  of  the  note,  and  the  first 
endorser  idleged  that  he  and  the  second  endorser  had  signeil  tlie 
note  as  fo-suretic\s: — Held:  That  the  maker  was  a  competent  wit- 
ness to  estjililish  the  contract  of  suretyship  between  the  eudorsei^ 
of  his  note  for  his  own  accommodation. 

Ilaeket  v.  Lenares  et  al.,  204. 
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BILLS  OF  EXCHANGE,  .V'c,  (routiHued.) 

In  u  suit  between  the  endorsers  of  a  promissory  not<',  the  fjict  that  the 
second  endoi'ser  was  the  endorser  of  a  preexisting  note  for  which 
this  not^  was  given  in  renewal,  does  not  affect  the  liability  of  the 
tirst  eudoi*ser  on  the  not4'  in  controversy. 

Ihiih 

Neither  the  rendition  of  an  aecoiint,  nor  giving  of  notes,  can  prevent 
the  defendant  from  showing  eiToi's  and  inquiring  into  the  consid- 
eration of  the  notes  in  a  suit  against  him.  If  he  had  made  pay- 
ment, with  a  fnU  knowledge  of  the  en*ors,  it  would  have  been  con- 
sidered voluntary,  and  the  money  could  not  have  been  recovered 
back  under  the  law  then  in  force  after  the  expiration  of  one  year. 

Fayne  i(-  Tfarnson  v.  Waterston,  239. 

The  addition  of  usurious  interest  was  a  forfeiture  of  the  entire  interest, 

and  the  controvei*sy  must  be  decided  by  the  law  in  force  at  the  date 

of  the  note. 

Ibid. 

A  bill  of  exchange  was  put  in  circulation  before  its  maturity;  was  pro- 
tested five  days  after  it  had  become  due,  and  was  transferred  to 
the  plaintiff  after  its  dishonor.  The  evidence  also  showing  that  the 
sicceptors  had  failed  before  the  maturity  of  the  note,  and  that  the 
transferrei-s  of  the  i)Liin tiff  had  likewise  suspended  before  the  trans- 
fer. It  appearing  further  that  the  acceptors  had,  prior  to  the  ma- 
turity of  the  bill,  disposed  of  land  scrips  amply  sufficient  to  cover  it, 
(the  bill  being  based  on  land  scrips  in  the  hands  of  the  acceptors) ; 
and  that  the  bill  had  been  made  for  the  accommodation  of  the  ac- 
ceptors, although  this  last  circxmistance  was  not  known  to  the 
plaintiff  and  his  transferrei's: — Hehf:  That  the  drawer  was  entitled 
to  a  seasonable  notice,  and  is,  therefore,  by  its  omission,  discharged. 

Scott  V.  McOulloch,  Adm'r,  242. 

AVlien  a  note  bears  interest  from  maturity,  the  interest  begins  to  nin 
from  the  day  of  payment  specified,  without  aUowing  for  days  of 
gi-ace. 

Letchford  <t*  Co.  v.  Stanis,  252. 

AVhen  a  note  is  made  payable  at  a  particidar  ])lace,  it  is  not  necessary 
U)  allege  or  prove,  in  an  action  against  the  maker,  that  a  demand 
for  payment  was  made  at  the  place  designated  in  the  note,  to  en- 
able plaintiff  to  recover. 

Ibid, 

See  Pkesckifiion. 
See  Intekkst. 


BONDS. 


Sec  Practice. 

See  ApPEAii. 

See  Exeoutoiw  and  Administuatoks. 

See  ('Ottkts. 
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BROKERS. 

See  Princifal  Aim  Aoent. 

CERTIORARI. 

No  certiorari  can  issue  in  cases  where  no  appeal  can  be  taken. 

State  V.  Recorder  of  Second  District  of  N.  0.,  164, 
Where  a  motion  for  a  continnance,  affidavit  and  bill  of  exception  have 

been  lost,  and  the  record  is  consequently  defective,  the  case  will  be 

remanded  for  a  new  trial. 


Abat  iS>  Generis  v.  Harris^  183. 


CITATION. 

See  Pleadino. 


CLERKS  OF  COURTS. 

Clerks  of  District  Courts  throughout  the  State  have  co-equal  powers 
with  the  Judges  thereof  to  issue  commissions;  to  take  testimony. 

amnon  v.  White,  85. 

The  Act  of  1855,  section  9,  prescribes  that  *'  no  account  shall  be  homo- 
logated by  the  clerk  of  the  court  until  it  shall  have  been  duly  noti- 
fied at  least  thirty  days  in  the  manner  required  by  law. " 

Succession  of  Joel  Fostei-y  305. 

See  Appeal. 

■ 

See  Commission. 

COLLATION. 

See  Successions. 

COMMISSIONS. 

Where  a  commission  to  take  testimony  in  another  State  is  directed  to  & 
particular  commissioner,  there  is  no  necessity  for  proof  of  hk 
official  character  in  order  to  authenticate  his  return. 

Moii^oti  V.  White,  100. 

Where  the  introduction  in  evidence  of  answers  to  interrogatories  taken 
under  commission  out  of  the  State  is  objected  to,  upon  the  ground 
that  the  certificate  is  illegal,  the  party  objecting  must  set  forth  dis- 
dinctly  the  illegalities  complained  of,  otherwise  the  objection  will 
not  be  noticed. 

Ibid, 

Wliere  a  special  commissioner  is  designated  by  the  court  to  take  testi- 
mony under  a  commission  out  of  the  State,  the  seal  of  office  is  not 
required  to  the  authentication  of  his  return.  Ibid, 

Where  a  commission  to  take  testimony  in  another  State  is  executed  by 
an  individual  named  in  an  agreement  of  tlie  parties  annexed  to  the 
commission,  the  individual  thus  designated  is  a  special  officer  of 
the  court,  and  no  proof  of  his  official  capacity  is  necessary. 

Ibid 
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COMMISSIONS,  (CofUinuecL) 

Where  the  interrogatories  and  cross-interrogatories  have  been  severally 
answered  by  each  of  the  witnesses,  it  is  not  necessary  that  the 
return  should  show  that  they  have  been  read  to  the  witnesses. 

IbicL 

It  is  not  necessary  that  the  return  should  show  by  whom  the  answers 
of.  the  witnesses  were  reduced  to  writing.  Ibkl. 

Where,  by  an  agreement  entered  into  by  the  counsel  on  both  sides, 
which  appears  in  the  margin  of  a  commission,  a  party  has  been 
named  to  take  testimony,  although  he  has  not  been  named  in  the 
commission,  his  authority  to  execute  the  commission  cannot  be 
questioned.  Ibid, 

Where  the  acknowledgment  of  an  act  of  sale  from  another  State  was 
objected  to  as  evidence,  upon  the  ground  that  it  did  not  appear 
from  the  act  that  it  was  executed  and  signed  within  the  jurisdic- 
tion of  the  officer  attesting  it — MM:  That  the  capacity  of  the  officer 
to  receive  acknowledgments  being  admitted,  it  is  not  material  that 
the  act  should  show  where  it  was  executed  and  signed. 

Ibid. 

The  issuance  of  a  commission  by  a  deputy  clerk  to  take  testimony, 
when  it  is  ordered  by  the  court,  is  a  ministerial  act,  and  when  exe- 
cuted is  properly  received  by  the  court. 

Bhodes  et  als,  v.  Myers  et  al,  398. 
See  Evidence. 

COMMISSION. 

See  New  Orleans. 

COMMON  CABRIERS. 

The  defendant  was  a  common  carrier;  and,  as  such,  he  was  responsible 
for  the  baggage  of  passengers.  A  loss  suffered  in  consequence  of 
the  fault  of  the  defendant's  servant  must  be  made  good. 

Blossman  et  als.  v.  CapUnn  Hooper  et  (tls.,  160. 

Where  by  a  contract,  a  common  carrier  undertook  to  deliver  certain 
merchandise  at  a  particular  point,  for  a  certain  price,  and  it  ap- 
peared that  the  goods  were  only  carried  a  part  of  the  distance  and 
that  the  shipper  was  obliged  to  pay,  in  addition  to  the  full  freight 
paid  the  carrier,  a  freight  to  other  carriers  for  transporting  the 

goods  the  remainder  of  the  distance  carried  by  the  original  con- 
tract— Held:  that  the  extra  charge  thus  incurred,  was  apparently  a 
damage  incurred  by  the  failure  of  the  first  carrier  to  comply  with 
his  contract,  and,  as  such,  fell  within  the  article  3204:  Civil  Code — 
giving  the  shipper  a  privilege  on  the  vessel  in  which  the  goods 
were  shipped  and  a  right  to  the  writ  of  sequestration. 

Wfiite  et  al.  v.  Steamer  Kats  Dale  et  ids.,  172. 
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COMMON  CARRIERS,  (Conlhwed.) 

The  defendant  undertook  to  transport  for  the  plaintiff  a  car-load  of  live 
stock.  It  was  bound  to  fiuaiish  a  suitable  and  safe  car,  and  it  is 
responsible  for  any  loss  arising  from  neglect  of  duty  in  this  parti- 
cular. The  mere  presence  of  the  o\nier  did  not  lessen  this  resTX)n- 
sibility  if  he  had  no  power  over  the  traiii,  nor  right  to  make  any 
change  in  the  disposition  of  the  cars,  which  were  necessarily  imder 
the  control  of  the  agents  of  the  Company. 

Vetevi^  V.  TU  X.  ().  J.  <t-  (i.  N.  It.  li.  CO.,  222. 

COMMUNITY. 

A  Sheriff  sale  of  community  property,  under  a  judgment  of  an  individ- 
ual debt  of  the  surviving  spouse,  does  not  divest  the  undivided 
half-interest  of  the  heirs  of  the  deceased  8i)ouse. 

Waring  el  aln.  v.  Znntz,  41K 

The  right  of  the  surv'ivor  in  community  to  claiui  the  us. i  -net  of  the 
deceased  spouse's  interest  in  the  communil  v  property  is  couple^ 
with  the  obligation  to  furnish  secnrity  in  favor  of  the  heirs. 

Ihhl 

AVliere  the  property  belonging  to  the  community  has  been  purchasctl  at 
a  Sheriff  sale,  under  a  judgment  rendered  on  an  inili\idual  debt  of 
the  surviving  partner  in  community,  the  minor  heirs  of  tlie  deceas- 
ed partner  are  entitled  to  a  judgment  in  revendication,  v^dthout  anj 
alternative  or  conditional  allowance. 

IhUl 

AVhere  a  man,  manied  for  the  second  time,  purchases  property  belong- 
ing to  the  community  which  existed  between  himself  and  first  nife. 
at  a  sale  to  effect  a  partition  between  himself  and  the  heirs  of  lii^ 
wife — ^such  property,' unless  he  explain  himself  differently  at  the 
tim  of  the  epiirchase,  will  fall  into  the  community  then  existing' 
between  himself  and  second  wife. 

Chapman  y.   Wooihvard.  Tutor  ct  al,  UVi. 

The  neat  proceeds  of  a  crop  growing,  but  ungathered  at  tlie  time  of  the 
death  of  one  of  the  spouses,  belongs  to  the  community. 

Ih'fd 

The  heirs  of  a  deceased  spouse  are  entitled  to  nneive  one-hidf  of  the 
fruits  and  revenues  of  the  community  property  from  the  survivor, 
when  such  survivor  is  not  entitled  to  the  usufruct. 

Itml 

The  charge  for  .such  fruits  and  revenues  accruing  before  a  second 
maiTiage  is  against  the  separate  estate  of  the  survivor;  but  that 
accruing  after  a  second  marriage  is  against  tlie  community  arising 
from  such  se('ond  marriage. 

Ibid. 
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In  actions  of  partitions  involving  a  settlement  of  claims  or  accounts,  no 
prescription  is  applicable  except  that  which  is  a  bar  to  the  partition 
itself. 

Ibid, 

The  paraphernal  property  which  is  not  administered  by  the  wife, 
separately  and  alone,  is  considered  to  be  under  the  management  of 
the  husband,  &c. 

Collins,  Widow  Hon,  v.  Babin  et  al.,  290. 

The  wife  who  took  an  active  concern  in  the  eflfccts  of  the  community, 
cannot  renounce  the  same. 

Ibid. 

Acts  which  are  simply  administrative  or  conservatory,  do  not  come  here 
under  the  deuominati(m  of  active  concern. 

Ibid, 

Where  the  wife  takes  an  active  part  in  the  effects  of  the  commimity — 
ffeld:  That  she  has  shown  a  tacit  tvcceptance  of  the  same,  and  the 
consequence  of  her  acts  is  to  render  her  responsible  for  one-half  of 
the  claims  on  the  community.  Neither  can  she,  after  having  thus 
fixed  her  liability,  be  exhonorated  by  simply  producing  letters  of 
tutorship  and  an  inventoi-y . 

Ibid, 

The  presumption  of  law  established  by  Art.  2372  C.  C.  is,  that  every 
debt  contracted  during  the  existence  of  the  marriage  is  a  debt  of 
the  communitv. 

Kennedy  \.  Bossier €y  445. 

When  a  debt  is  created  during  the  existence  of  the  community  or  mai*- 
riage  by  the  joint  action  of  the  husband  and  wife,  purporting  to  be 
on  her  account,  it  must  be  presimied  to  be  either  a  debt  of  her 
separate  estate,  or  a  del)t  of  the  husband  and  the  community. 

Ibid. 

If  the  contract  is  not  that  of  the  wife,  it  is  that  of  the  husband.  The 
burden  of  proof  is  on  the  plaintiff  to  show  that  it  is  that  of  the 
wife. 

Ibid. 

A  i)lea  of  coverture  is  personal  to  the  wife,  and  does  not  relieve  the 
surety,  who,  in  this  respect,  may  be  bound  beyond  his  principal. 

Ibid. 

Where  husband  and  wife  are  sei)arate  in  property — Held:  That  a  con- 
tract made  by  the  former  cannot  be  charged  to  him  as  due  by  'the 
community;  nor*can  he  be  bound  individually,  unless  he  has  made 
it  his  own  debt,  or  unless  it  was,  it  i)oint  of  fact,  his  own  contract. 

Ibid. 
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The  burden  of  proof  faUs  upon  the  husband,  when  he  pleads  want  or 

failure  of  consideration  against  his  own  contracts;  but  this  role  has 

no  application  when  the  contract  of  his  wife,  separate  in  property, 

is  opposed  to  him. 

Ibid. 

See  Husband  &  Wife. 

See  Evidence. 

COMPENSATION. 

.  When  the  debt,  which  the  defendant  offers  in  compensation  of  that 
which  the  plaintiff  claims,  is  of  a  less  amount  than  the  one  de- 
manded, compensation  only  takes  place  for  that  amount,  and 
judgment  must  be  given  in  favor  of  the  plaintiff  for  the  surplus; 
the  defendant  must  pay  the  costs,  unless  he  shows  that  he  has  made 
a  real  tender  of  such  overplus,  at  the  time  and  in  the  manner  pro- 
vided by  law. 

Stewart  v.  Harper,  181. 

Compensation  is  of  three  kinds:  legal  or  by  operation  of  law;  compen- 
sation by  way  of  exception;  and  by  reconvention.  Ihid. 

COMPROMISE. 
A  compromise  has  between  the  interested  parties  the  force  of  the  thing 
adjudged.     It  may  be  rescinded  by  a  direct  action,  for  error  in  cal- 
culation, error  in  the  person  or  matter  in  dispute,  for  fraud  or  for 
duress.     But  it  cannot  be  attacked  for  error  of  law  or  for  lesion. 

AdU  V.  Prwfhwnme  and  wife,  343. 
See  Pleading. 

CONFLICT  OF  LAWS. 
The  effect  of  an  act  passsed  in  another  State  to  take  effect  in  this, 
must  be  governed  by  our  own  laws. 

Gau£€  V.  BuUard,  107. 
CONSIDERATION. 

See  Bills  of  Exchange,  &c, 

CONSTITUTION. 

See  Public  Officer, 

CONTRACTS. 
Incapacitated  persons,  when  seeking  to  be  relieved  from  the  effects  of 
engagements  contracted  by  them  in  fraudem  legis,  are  entitled  to 
show  the  real  nature  of  the  transaction;  and  persons  so  incapaci- 
tated are  not  bound  to  produce  a  counter-letter,  but  may  use  parol 
evidence  to  invalidate  the  contract. 

Mrs.  Lehlanc  v.  Bouehereau,  11. 

Where  a  contract  was  made,  purporting  to  be  a  sale  of  a  slave  by  a  mar- 
ried woman,  and  it  appeared  that  she  retained  possession  of  the 
slave  for  some  time  after  the  sale; — that  the  price  was  inadequate; 
tliat  the  sale  was  redeemable;  that  the  very  instrument  itself  showed 


INDEX.  473 

CONTRACTS,  (Conlinued.) 

that  the  price  was  not  paid  in  presence  of  the  notary  or  of  tlie  wit- 
nesses, although  the  stix)ulatiou  was  for  a  cash  sale;  and  lastly,  that 
the  so  called  vendee  was  the  creditor  of  her  hnsband — HeUI:  That 
this  was  not,  in  reaUty,  any  contract  of  sale  between  the  parties. 
Redeemable  sales,  unaccompanied  by  delivery  of  the  thing  sold,  of 
which  the  considerations  are  inadeqimte,  courts  are  bound  to  con- 
sider, without  sufficient  evidence  to  the  contrary,  as  contracts  for 
which  the  thing  nominally  sold  stands  as  security,  and  nothing  else. 

Ibid, 

In  such  a  case  as  that  just  mentioned,  the  man-ied  woman  would  be  en- 
titled to  the  value  of  the  services  of  her  slave  from  the  moment  that 
she  afterwards  became  dispossessed  by  her  nominal  vendee. 

Ibid. 

Courts  are  bound  to  give  legal  effect  to  all  contracts,  according  to  the 
true  intent  of  aU  the  parties. 

McKie  &  Co.  v.  N.  0.,  Jackson  &  G.  N.  B.  B.  Co.,  79. 

Per  curiam.  The  policy  of  our  law  is  to  discountenance  all  restraints 
upon  the  rights  of  the  owner  of  property  to  use  and  dispose  of  the 
same  as  he  shall  think  fit 

Ford  V.  Banks,  119. 

The  owner  of  a  building  is  not  personally  liable  to  a  sub-contractor  who 
has  been  employed  by  the  contractor  in  making  additions  or  works 
upon  the  building. 

Pelantie  v.  Coudreau,  127. 

The  contract  between  the  owner  and  contractor,  while  it  is  not  binding 
on  the  sub-contractor,  may  stiU  be  used  in  evidence  to  show  in 
what  capacity  the  former  was  acting. 

Ibid. 

The  Act  of  1855  has  not  fixed  the  amount  to  be  paid  to  teachers  in  the 
Public  Schools,  and  where  there  is  no  contract,  they  can  recover  on 
a  quantum  meruit. 

Offut  V.  Bourgeois  et  ah..  School  Directors,  163. 

All  agreements  relative  to  personal  property,  and  all  contracts  for  the 
payment  of  money,  where  the  value  does  not  exceed  8500,  which 
are  not  reduced  to  writing,  may  be  proved  by  any  competent  evi- 
dence; such  contracts  or  agreements  above  $500  in  value,  must  be 
proved  at  least  by  one  credible  witness,  and  other  corroborating 
circumstances. 

Alexander  v.  School  Directors,  191. 

A  contract  in  which  anything  is  stipulated  for  the  benefit  of  a  third 
person,  who  has  signified  his  as.sent  to  accept  it,  cannot  be  revoked 

60 
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as  to  the  advantage  stipulated  iu  his  favor,  without  his  consent. 
Such  a  person  must  be  made  a  ])artT  to  a  suit  where  such  an  inter- 
est is  involved. 

Cucidlu  v.  Walker,  198. 

A  contract  must  be  understood  in  that  sense  in  which  it  will  have  some 
effect  rather  than  in  that  in  which  it  cannot  have  any. 

Aeinsprinff  v.  Bennett  <t  Spra^fue,  2()1. 

To  the  general  rule  that  pai-ties  to  a  contract  cannot  stipulate  but  for 
themselves,  there  is  an  exception  when  one  makes,  in  his  own  name, 
some  advantage  for  a  third  person  the  condition  or  con.sideration 
of  a  commutative  contract,  or  onerous  domition.  He  for  whose 
benefit  this  advantage  is  stipulated,  has  an  equitable  action  to  en- 
force the  stipulation,  when  he  has  signified  his  assent  iu  the  prem- 
ises. 

The  X.  (>.  St.  Joseph^ H  Astsoeiation  v.  Ma/puei;  3IK 

A  penal  obligation  cannot  be  stipulated  for  the  benefit  of  third  jiers^ins. 
A  penal  clause,  being  a  secondjiry  obhgation  having  for  its  object 
the  enforcement  of  a  primary  obligation,  cannot  bo  assimilated  to 
a  condition  or  consideration. 

Ibid. 

Wliere  there  is  a  special  contract  which  fixes  a  contingent  compensa- 
tion, a  party  cannot  n^cover  ou  a  quantum  mei-uit. 

Spear  v.  Densler,  383. 

When  a  contract  stipiUates  no  time  within  wliich  it  is  to  be  performed, 
the  party  bound  is  entitled  to  a  retisonable  time  for  its  performance; 
to  be  determined  by  circumstances,  and  the  nature  of  the  thing 
stipulated  to  be  done;  and  besides,  ho  must  be  put  in  default  be- 
fore an  a<*tion  in  damages  ctin  be  maintained  against  him. 

TAnftseyy.  VoUee  Jurij  of  Point  Coupee,  389. 

No  contract  can  be  avoided  unless  mad(5  in  fraud  of  creditors.  If  made 
in  good  faith  it  cannot  be  annulled,  altliough  it  prove  injurious  to 
the  creditors. 

Xiquen,  sifudir,  v.  Jiivas  H  ai,  40*2. 

No  sale  of  property,  or  other  contract  made  in  the  usutd  course  of  the 

party's  business,  nor  any  payment  of  a  just  debt  in  money  shall  be 

^  avoided,  although  the  party  was  in  insolvent  circumstances,  and 

the  person  with  whom  he  contracted,  or  to  whom  he  made  the  pay- 
ment, knew  of  such  insolvency. 

Ibid 

Plaintiff  can  recover  upon  stipulation  pour  anti^ui  under  C.  P.  55, 
C.  C.  1884,  1896.  These  articles,  however,  do  not  estop  the  per- 
son making  the  stipulation  from  setting  up  equities;  and  the  right 
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to  <lo  so  must  bo  determined  by  u  recurrence  to  such  geuerul  prin- 
ciples of  law  and  justice  as  regulate  the  subject  of  contracts. 

Freligh  v.  UtRUer  et  al. ,  418. 
Error  as  to  the  thing  which  is  the  subject  of  the  contract  does  not  in- 
validate it,  unless  it  bears  on  the  substance  or  some  substantial 

quality  of  the  thing. 

Ibid, 

Where  a  magistrate  assigns  counsel,  under  the  statute,  and  another 
assists  the  one  so  assigned,  the  i)laintiff  cannot  recover  against  tlie 
defendant  where  no  conti-act  was  made  with  him  peraonally. 

Jonea  cD  Dauf/harty  v.  Gozdy  428. 
See  New  Orleans. 

CORPORATIONS. 

The  individual  corporators  may  sue  in  their  iudividiuil  names  when 
they  have  rights  in  the  corporation  to  vindicate  which  relate  to 
property  or  any  intellectual  gi'atitication,  the  violation  of  which 
can  be  made  the  basis  of  a  demand  for  money. 

Knahi  et  rUa.  v.  Ternot  et  alSy  13. 

The  act  of  the  majority  of  the  cori>orat()rs  is  considered  as  the  act  of 
the  whole.     But  as  the  individuals  who  compose  a.  coi'poration  do 
not  directly  own  its  property,  so  they  a<»t  in  the  transaction  of  its 
business  primarily  as  agents;  and  where  the  individuals  composing 
one  ctu-poration  formed  a  majority  of  another  and  separate  corpo- 
ration— llelil:  That  they  could  not  as  agents  of  the  first,  apply  to 
them.selves,  as  agents  of  tlu»  second,  for  a  lease  of  the  i)roperty  of 
the  latter,  and  then,  as  jigents  of  tlie  same,  grant  it  on  such  terms 
as  should  i)lease  themselves  jls  agents  of  the  former,  in  opposition 
to  the  wishes  and  protests  of  their  co-coii)oi'ator8  of  the  latter  cor- 
poration, and  to  their  exclusion.     The  co-corporators  thus  injured 
may  repudiate  this  act  of  the  majority  upon  these  grounds:  if  they 
were  joint  ownei's,  they  could  not  be  judges  in  their  own  cause,  and 
if  they  were  agents,  they  represented  incompatible  interests.     The 
agents  of  a  corporation  when  once  appointed,   or  members  acting 
in  their  stead,  are  subject  to  the  same  rules,  liabilities  and  inca- 
pacities as  agents  of  individuals  and  private  persons. 

Mil. 

The  dissolution  of  a  corporation  cannot  be  effected  by  a  resolution  to 
that  effect  of  a  majority  of  its  membei*p. 

Curien  e(  uls.  v.  i^uUini  el  (Us,,   27. 

The  majority  of  the  members  of  a  coi-poration  may,  by  the  abuse  of 
its  powers,  commit  an  act  which  would  justify  the  forfeiture  of  its 
charter,  but  they  cannot  make  such  act  the  basis  of  an  action 
instituted  by  themselves  against  the  minority,  for  the  purpose  of 
having  the  franchises  of  the  corporation  declared  forfeited. 

Ibid. 
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A  corporate  body  is  a  juridical  being,  separate  aud  distinct  in  its  rightH 
and  obligations  from  the  individual  members  who  compose  it,  and 
while  it  exists,  the  majority  of  its  members  cannot  maintain  an 
action  against  the  minority,  for  the  sale  and  distribution  of  the 
proceeds  of  the  property  belonging  to  it. 

Ihid. 

It  is  not  within  the  pow^er  of  the  majority  of  the  members  of  a  corpora- 
tion to  dissolve  it  as  long  as  a  sufficient  number  of  members  to 
represent  and  continue  the  corporation  exists. 

Polar  Star  Lodge  JVb.  1  v.  Polar  Stw  Lodge  No.  1,  513. 

The  want  of  a  resolution  of  this  corporation  to  authorize  the  institu- 
tion of  a  suit  in  their  name  can  only  be  taken  advantage  of  by 
pleading  it  as  an  exception,  in  limine  litis. 

Ibid. 

A  resolution  passed  by  a  majority  of  the  members  of  a  coriK)ratiou 
authorizing  a  donation  of  the  property  of  the  corporation  to  a  new 
corporation,  in  which  the  members  so  voting  are  corporators,  is 
unauthorized,  and  a  donation  made  in  pursuance  of  it  will  be  void. 

Ibid, 

The  fact  that  a*  plaintiff  has,  in  a  previous  suit,  recognized  defendants 
as  forming  a  company,  without  any  reference  to  its  having  beeu 
regularly  incorporated,  is  not  such  an  admission  as  will  csti^  him 
from  showing  that  the  company  has  no  legal  existence  as  a  corpo- 
ration. In  order  to  estop  him  there  should  at  least  be  an  admis- 
sion that  the  company  was  entitled  to  exercise  corporate  rights 
and  privileges. 

FieUi  &  Co.  V.  Cooks  et  (ds^  153. 

The  fact,  that  a  pai*ty  is  shown  to  have  bargained  with  a  company 
through  its  representative  officers,  may,  in  the  absence  of  a  stipn- 
lation  to  the  contrary,  give  rise  to  the  inference  that  he  intended 
to  look  to  the  members  jointly  for  the  amount  of  their  subscrip- 
tion; but  if,  instead  of  a  corporation,  the  company  should  form  no 
more  than  a  commercial  partnership,  such  an  inference  should  not 
prevail  ov3r  the  recognized  legal  rights,  of  the  parties — ^particularly 
where  it  is  not  shown  that  he  was  in  a  situation  to  have  known  cer- 
tainly as  to  the  existence  or  non-existence  of  the  corporation. 

Ibid. 

The  failure  of  a  company,  in  forming  a  corporation,  to  obtain  the  au- 
thorization or  certificate  of  the  District  Attorney  or  Judge,  and  to 
have  the  act  of  incorporation  duly  recorded,  is  not  a  mere  infor- 
mality within  the  meaning  of  the  8th  section  of  the  Act  of  1852, 
but  a  substantial  omission  which  strikes  the  act  of  incorporation 
with  nullity. 

Ibid. 
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The  Board  of  Directors  aloue  luw  the  i>owur  to  make  udmiMKidiiM  in 
regaixl  to  the  controversy  which  would  bind  the  company,  and  no 
ordinary  agent  of  the  company  would  possess  the  power,  unless 
expressly  delegated. 

N,  O.  0.  ct  (r'.  W.  R.  R,  Co.  V.   WiUiavis,  315. 
COSTS. 

See  Compensation. 

COURTS. 

The  article  756  C.  P.  gives  to  the  Court  a  discretion  in  relation  to  the 
trial  of  summary  cases  with  which  the  appellate  Court  will  not  in- 
terfere. 

Police  Jury  of  Ascension  v.  Mnnnin4j^  tutor,  ei  (tl.,  182. 

When  a  Court  usur|)s  jurisdiction  the  proi>er  remedy  is  by  the  writ  of 
prohibition. 

^atev.  Third  District  Court  of  N.  0.,  185. 
See  Appeal. 
See  Injunction. 

CRIMINAL  LAW. 

Where  the  defendant  was  in  ciistody  at  the  time  a  1>ond  for  his  releiise 
was  given,  neither  he  nor  his  security  can  be  heard  to  giviusay  the 
regulality  of  the  proceeding. 

State  of  Louisiana  v.  Ctinadij  et  (d.y  141. 

The  objection  to  the  mode  or  manner  of  empaneling  the  Grand  Juiy 
comes  too  late  after  the  first  day  of  the  term  of  the  District  Court. 

Ibid. 

An  indictment  concluding  * ''contrary  to  the  form  of  the  statute  in  such 
cases  made  and  provided  "  must  be  intended  to  mean  the  statute  of 
the  State  of  Louiaiami.  The  criminal  statutes  of  no  other  govern- 
ment are  cognizable,  properly  speaking,  by  our  courts. 

The  State  v.  Kara.  183. 

An  eiTor  in  spelling  the  word  **  foreman  "  **fourman  **  is  not  important, 

as  the  pronunciation  of  the  same  is  not  thereby  changed. 

Ihid. 

A  pardoned  convict  can  testify  in  a  criminal  prosecution,  but  one  who 
has  served  out  his  time  of  punishment  cannot.  The  endurance  of 
the  penalty  does  not  remove  the  infamy. 

The  State  v.  BenoU,  273. 

In  civil  matters,  under  article  C.  C  2260,  those  whom  the  law  deems 
infamous  are  not  competent  witnesses. 

Ibid. 
The  Act  of  1855  permits  convicts  to  testify  for  and  against  each  other 
in  lawsuits. 

Ibid. 
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Although  the  nile  is  that  evidence  of  the  coinmiswon  of  a  felony  dititiuct 
from  the  one  charged  in  the  indictment,  is  inadmissible,  yet  an  ex- 
ception lies  when  tlie  purpose  is  to  prove  that  the  prisoner  was 
actuated  by  malice. 

The  State  v.  Mulholland,  370. 

The  testimony  of  a  witness  before  an  inquest,  may  be  admitt'Cd  to  dis- 
credit his  testimony  at  the  time  of  trial. 

Ibid. 

Confession  is  admissible  in  e\'idence  where  it  has  been  elicit-ed  by  ques- 
tions i^ut  by  a  perp'.on  having  no  authority,  a.s  where  the  party  ask- 
ing them  is  a  police  officer. 

Ibid. 

The  error  which  w*Lll  justify  the  reversal  of  a  judgment,  must  be  one 
which  has,  or  may  liave,  occa.sioiied  t!ie  prisoner  some  inj:ry. 

TheStrftex.  Bro,.  .t,  384. 

On  a  motion  for  a  new  trial,  in  criminal  cases,  it  is  iij?ce.ss4iry  to  specify 
the  ground  upon  which  rehef  is  so.i    .  ,\   and  proof  mmle  ai'cord- 

Tfw  State  V.  (hdlaaher,  ;i88. 

The  Acts  of  185*2  and  1850  contain  no  express  repeal  of  the  former  laws 
investing  the  Mayor  with  a  concurrent  criminal  jurisdiction  with 
the  several  Recorders;  nor  are  the  provisions  of  these  Acts  contran* 
to,  or  repugnant  to  those  of  the  former  sttitutes  investing  the  Mayor 
with  such  jurisdiction. 
Ilie  State  on  the  relation  of  Wvi.  C  Emerson  v.  Monroe,  Mat/m\  395. 

The  prescription  of  one  year  from  the  finding  of  the  (irand  Jury, 
governs  all  criminal  cases,  except  murder,  robbery,  ajrson,  forgery, 
and  coimterfeiting. 

State  V.    Wiftow   Waitei's,  4(K). 

It  is  the  duty  of  the  State  to  contradit't  the  plea  of  prescription;  not  of 
the  pariy  setting  it  up. 

J  hid. 

Time  is  an  essential  averment  in  an  indictment;  but  it  is  sufficient  for 
conviction  to  show  that  the  fact  charged  had  taken  place  at  any 
other  time,  whether  before  or  (t/ter  the  day  laid,  so.  that  it  be  be/ifre 
the  time  when  the  indictment  or  appeal  was  preferred:  prt/ridedi^iie 
charffe  had  been  preferred  in  due  time. 

Ibitt. 

A  formal  conviction  or  acquittiil  will  bar  a  subst-^iuent  prost»oution. 
But  the  acquittal  or  conviction  must  be  a  legal  one— upon  trial  bv 
verdi(!t  of  a  petit  jury^  The  verdict  must  be  a  valid  one,  not  sub- 
ject to  be  set  aside.  If  the  court  award  a  new  trial  upon  quasliing 
tlie  verdict,  whether  at  the  instance  of  the  prisoner,  or,  in  special 
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CRIMINAL  LAW,  (Continued.) 

application,  on  the  application  of  the  prosecution,  it  is  evident,  in 

the  eye  of  the  law,  the  accused  has  not  been  in  jeopardy. 

Ibid. 

Every  person  shall  bo  allowed  to  make  his  full  defence  by  counsel 
learned  in  the  law;  and  the  court  before  whom  he  shall  be  tried,  or 
some  judge  thereof,  shall  immediately  upon  his  request  assign  to 
him  such  counsel  as  he  may  desire.  The  counsel  of  any  person 
accused  of  crime  shall  have  free  access  to  him  at  all  reasonable 
houi-s. 

T/ie  Sfdfe  V.  Ff^n-ts,  425. 

The  right  to  be  heiu-d  l)y  counsel  letuTied  in  the  law  is  a  precious  one; 

it  is  guarantied  to  all  parties  even  in  civil  causes.     WTiere  counsel 

fails  to  appear  at  the  trial,  without  the  connivance  of  the  accused, 

the  latter  is  entitled  to  a  postponement  of  the  cjise  for  the  purpose 

of  obtaining  other  a.ssistance. 

Ibid. 

The  threats  of  a  third pfn^son  must  not  be  allowed  to  militate  against  a 

prisoner,  and  when  they  do  not  constitute  part  of  the  res  gesUB  are 

inadmissible  in  evidence  to  criminate  the  prisoner,  and  more  espe- 

cially  in  cases  of  murder,  to  prove  on  his  part  premeditated  mahce. 

The  State  v.  Hennoghne  Periy,  444. 

A  conspirator  is  not  a  third  person,  and  vice  versa. 

Ibid. 
See  Appeal. 

CURATOR. 

Sec  ExEc^uTOKs  AND  Administkators. 

DAMAGES. 

A  plaintiff  in  a  case  of  dtvmages  ex  delicto  must  make  his  case  certain  to 
entitle  him  to  a  recovery.  A  probable  case  will  not  satisfy  the  exi- 
gence of  the  law  in  an  action. 

Rayison  v.  Labranche  et  als. ,  121. 

No  damage  wiU  bo  jiUowed  on  a  simple  charge  of  negligence,  impru- 
dence or  want  of  skill,  unless  such  negligence,  impnidence,  or  want 
of  skill,  be  conclusively  established. 

Ibid. 

Damages  arising  ex  delicto  cannot  be  recovered  unless  speciticaUy  proven. 

Minoi'  v.  WriglUy  151. 

Where  a  partial  payment  has  been  made  on  a  judgment,  and  a  settle- 
ment between  the  parties  for  the  balance,  and  an  alias  writ  of  fiei'i 
facias  sued  out  on  which  the  property  of  the  plaintiff  was  sold — 
Held:  that  no  action  in  damages  could  be  sustained.  So  long  as 
there  was  a  balance  due  on  the  judgment,  the  defendant  had  a  right 
to  his  execution  for  its  collection. 

Harpe7'  v.  TeiTi/,  216. 
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DAMAGES,  (Cvnthiued,) 

A  party  has  a  clear  right  of  actiou,  ex  contractu,  under  a  bond  given  foi 
a  writ  of  arrest,  to  the  same  extent  that  wonld  the  owner  of  seques- 
tered property  for  the  wrongful  suing  out  of  a  writ  of  seques- 
tration, the  condition  of  the  bond  being  the  same  in  both  cases. 
Hence  it  is  not  necessary  to  entitle  a  party  to  recover  special  (lam- 
(tges  resulting  from  his  illegal  aiTest,  that  he  should  allege  and 
prove  malice  and  want  of  probable  cause. 

PhUUps  V.  BonJumi  et «/.,  387. 

Where  the  defendants  in  making  or  procuring  the  arrest,  acted  imder 
the  advice  of  counsel  given  in  good  faith,  that  they  had  a  good 
cause  of  action  against  the  defendant  in  said  suit,  and  a  legal  right 
to  hold  him  to  bail  therefor — Hetd:  That  the  defendants  are  not 
liable  in  damages. 

Ibid. 

Every  proprietor  whose  levee  shall  have  been  broken  by  his  own  neglect 
to  comply  with  the  provisions  of  the  25th  section  of  the  Act  of  1859, 
shaU  be  liable  towards  the  planters  who  shall  suffer  by  it,  for  all 
damages  and  losses. 

LeBlanc  v.  Pittnian  it  Barroir,  430. 

See  Malicious  Prosbcution. 

See  Reconvention. 

DEATH, 
A  supposed  loss  of  life  by  reason  of  a  shipwreck,  an  earthquake,  a  war, 
a  plague,  an  explosion,  and  like  perils,  is  within  the  sound  discre- 
tion of  the  Judge  to  determine,  founded  on  the  facts  of  each  par- 
ticular case. 

Su4?ce88ion  of  George  CluirUs  William  Votjel,  139. 

DEFAULT. 

See   CONTBACTS. 

See  Practice. 
See  Sale. 
DEPOSITIONS. 
In  respect  to  depositions,  complete  mutuality,  or  identity  of  all  the  par- 
ties, is  not  required.     It  is  generally  sufficient  if  the  matters  in  is- 
sue are  the  same  in  both  cases,  and  the  party  against  whom  the 
deposition  is  offered  has  full  power  to  cross-examine  the  witness. 

Cannoii  v.  White^  85. 

The  absence  of  a  commissioners's  signature  to  depositions,  taken  under 

a  commission,  is  a  fatal  defect. 

PH4*€  V.  jEmer9on,  9a. 

DWOKCE. 

Tlie  wife  is  entitled  t<^  a  divorce,  upon  proof  of  adultery,  against  her 

husband. 

Mehle  v.  LapeyroUeriey  4. 
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DIVORCE,  (Continued,) 

Positive  or  direct  evidence  is  not  necessary  to  establish  adultery. 
Where  from  the  circnmstances  proven  no  other  inference  can  be 
drawn,  but  that  there  was  an  improper  intimacy  or  illicit  connec- 
tion between  the  parties,  the  fact  of  adtdteiy  or  concubinage  will  be 
considered  as  substantiated. 

Ihid, 

The  charge  of  adultery,  preferred  by  the  wife  against  the  husband,  to 
serve  as  a  basis  for  a  judgment  of  divorce,  does  not  of  itself  amount 
■  to  a  defamation  upon  the  failure  of  the  former  to  sustain  the  alle- 
gation by  proof.  If  the  accusation  be  not  wanton,  or  malicious, 
although  unfounded  in  point  of  fact,  it  cannot  with  propriety  be 
said  that  there  was  a  public  defamation. 

Homes  v.  Carrier,  94. 

DOMICIL.  ' 

See  Practice. 

DONATIONS. 

In  all  nuncupative  wills  by  public  act,  where  the  testator  does  not  sign, 
but  affixes  his  mark,  there  must  be  made,  under  pain  of  nullity, 
express  mention  of  the  testator's  declaration  of  his  inability  to  sign. 
Express  mention  is  required,  and  it  cannot  be  inferred. 

Shannon  et  al.  v.  Shnnnan,  ExW,  9. 

The  language  used  by  the  notary  in  drawing  up  a  nuncupative  will  by 
public  act  may  be  ungrammatical,  but  if  it  leaves  no  ambiguity  as 
to  the  fact  tlfat  the  language  of  the  clause  *'  revoking  besides  all 
other  wills,"  &c.,  is  that  of  the  testator,  and  not  an  inference  of  the 
notary,  the  will  cannot  be  set  aside. 

AcosUi  V.  Marrero,  136. 

Articles  1574  and  1575  of  the  Civil  Code  lay  down  the  rules  regulating 
the  forms  or  formalities  to  be  observed  in  making  a  mmcupative 
will  by  private  act.  Such  a  will  must  be  tested  by  those  articles, 
and  is  subject  to  no  other  formality. 

Prendei'gast  v.  Prendergast,  219. 

The  testator  must,  therefore,  either  dictate  his  will,  or,  in  the  absence 
of  such  dictation,  he  must  present  the  instrument,  wliich  he  has 
caused  to  be  written,  and  declare  that  it  contains  his  last  intentions. 
In  otlier  words,  this  presentation  and  declaration,  which  is  unne- 
cessary when  the  will  is  dictated,  isin  tended  to  supply  the  want  of 
dictation.  There  is  a  manifest  difference  between  dictating  a  will 
and  causing  it  to  be  written.  Dictation  is  used  in  a  technical  sense, 
and  means  to  pronounce  orally  w^hat  is  destined  to  be  written,  at 
the  same  time,  by  another.  Such  is  the  settled  definition  of  this 
term  under  our  jurisprudence. 

lUd. 
61 
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DONATIONS,  (CoiUinued.) 

If  the  law  requires  a  technical  dictation,  there  must  be  a  strict  compH- 
ance.  Nor  would  the  courts  be  justified  in  presuming  a  compli- 
ance; for  in  nuncupative  \^'ills  by  private  act  nothing  can  be  taken 

by  imi)lication. 

Ibid. 

A  will  cannot  be  annulled  on  the  ground  that  all  the  formahties  were 
carried  on  in  the  presence  of  the  witnesses.  If  it  will  suffice  to 
comply  with  some  formality  in  their  absence,  a  fortiori  in  their 
presence.  The  attendance  of  witnesses  is  intended  as  a  sanction  to 
the  proceedings,  and  cannot  invalidate  them  in  any  contingency. 

Jhid. 

Mebbick,  C.  J.,  dissenting.  Article  1588  of  the  Civil  Code  declares, 
that  the  formalities  to  which  testaments  are  subject  by  tlie  provis- 
ions of  the  Code,  must  be  obsei-ved,  or  they  are  null  and  void. 
There  is  not  then  any  discretion  left  \he  magistrate  to  reason  con- 
cerning tlie  use  or  necessity  of  the  formalities  prescribed.  It  is 
sufficient  for  him  that  they  are  prescribed.  Formalities  are  declared 
by  the  Code  to  be  of  the  essence  of  wills,  that  is,  essential  to  their 
validity.     The  law  on  the  subject  has  shown  the  greatest  care  to 

j^rotect  the  testator  from  suri^rises  and  captation. 

Ibid. 

Heirs,  or  any  party  interested,  can  attack  a  legacy  made  in  \dolation  of 

Art.  1468  of  the  C.  C.     The  right  is  not  confined  to  forced  heirs 

alone. 

Cannena  v.  Bkmey  et  als. ,  245. 

A  woman  having  obtained  a  separation  d  mensa  et  thoroy  four  months 

afterwards  goes  with  a  co-resident  of  the  State  of  Mississippi,  and 

marrying  him  there  returns  to  their  domicil  here — a  judgment  a 

vinculo  inatriinonii  never  having  been  decreed — Held:  That  she  was 

only  a  concubine,  and  not  entitled  to  the  rights  of  a  wife,  in  a  last 

will  and  testament. 

Ibid 

The  act  of  confirmation  or  ratification  of  an  obligation  against  which 
the  Iwv  admits  the  action  of  nullity  or  rescission,  is  valid  only  when  it 
contains  the  substance  of  that  obligation.  The  mention  of  the  mo- 
tive of  the  action  of  rescission,  and  the  intention  of  supplying  the 
defect  on  which  that  action  is  founded. 

Ibid 

A  donation  of  movables  mortis  causa  to  a  concubine  is  valid  so  far  as  it 
does  not  exceed  one-tenth  part  of  the  whole  value  of  the  estate. 

Ibid. 

The  nullity  of  a  donation,  or  reduction  in  a  vdU,  inures  to  the  l>enetit 
of  all  the  legal  heii-s  of  the  testator.  The  property  reverts  back  to 
the  succes,sion,  to  be  distributed  by  law. 

Ibid 
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DONATIONS,  (  Coutin  ued  ) 

Wliere  it  is  stated  in  a  nuncui^ative  will  that  it  was  dictated  to  the  no- 
tary, yet  in  point  of  fact  there  was  no  dictation — Held:  That  it  was 
valid  an  a  pr irate  act. 

Succesfiio/t  (//  Anna  Marntea,  Wife  of  Marigny,  267. 

When  a  testator  causes  a  will  to  l)e  wi'itten,  whether  in  the  presence  or 

in  the  absence  of  witnesses,  and  presents  the  instrument  to  them, 

declaring  that  it  contains  his  List  intentions,  it  is  a  full  comi^liance 

with  article  1574  of  the  Civil  Code. 

Ibid, 

The  affirmative  answer  of  a  testator  to  the  question  whether  this  was  his 
will,  is  not  equivalent  to  the  "presentation"  of  the  will  to  the  wit- 
nesses as  required  by  the  second  paragraph  of  article  1574  of  the 
Civil  Code.     Without  such  presentation,  the  \idll  must  be  declared 

void  and  of  no  effect. 

MciMeh  €t  al.  v.  Douykiss  et  al.,  327. 

A  party  may  well  ask  the  nullity  of  a  wiU,  and,  in  case  he  fails  in  that 
instance,  sue  for  a  reduction  of  excessive  dispositions. 

Hollinff  ahead  et  u,c.  v.  St  urges,  Kc'r,  et  als.,  334. 

The  object  of  probating  a  wiU  is  to  procure  its  execution;  and  when  a 
judgment  of  homologation  is  obtained  contradictorily  with  proper 
parties,  the  judgment,  as  between  them,  will  bar  a  subsequent  ac- 
tion in  nullity. 

Ibid, 

Husband  and  wife  may  by  theii*  marriage  contract,  make  reciprocally, 
or  one  to  the  other,  or  receive  from  other  persons  in  consideration 
of  their  marriage,  every  kind  of  donation,  according  to  the  rules 
and  under  the  modifications  prescribed  in  the  title  of  donations 
inter  vivos  and  ino7*tis  anisa. 

Widow  Nixon  v.  Piffet  et  als,,  379. 

As  the  laws  of  Spain  remained  in  force  in  Louisiana  after  the  adoption 

of  the  Code  of  1808  and  until  the  repealing  Act  of  1828,  a  donation 

[rropter  nuptias  or  an-as  is  not  included  in  the  dower. 

Ibid, 

DOWRY. 

A  husband  cannot  compensate  the  debt  due  by  him  to  his  wife's  suc- 
cession for  the  return  of  proj^erty  settled  on  the  wife  in  dowry  by 
the  physician's  biU  which  he  has  paid  for  attendance  during  her 
last  illness,  although  the  husband,  at  the  time  of  her  death,  was 

insolvent. 

Lacouv  et  luc  v.  lAicfnir,  103. 

Where,  by  the  mai'riage  contract,  the  wearing  apparel  of  the  wife  is 

settled  in  dowry  at  an  estimated  value,  the  husband  will  owe  the 

amount,  on  the  dissolution  of  the  marriage,  at  which  it  was  esti- 

mated. 

Ibid, 
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DOWRY,  fConiifiiied.) 

The  husband  is  entitled  to  compensate  the  claim  of  the  wife's  hein  for 
her  dowry,  with  the  amount  paid  by  him  for  her  funeral  expenses. 

Jbi(L 

The  husband  has  a  vested  interest  in  the  dowry  of  his  ^vife.  He  enjoys 
it  as  long  as  the  marriage  lasts,  and  is  entitled  to  its  administra- 
tion exclusively.  He  is  subject  to  all  the  obligations  of  the  usofmc- 
tuary.  The  property  of  dotal  immovables,  whether  valued  or  not, 
can  never  be  transferred  to  the  husband  even  by  express  agree- 
ment; not  only  during  the  marriage,  but  by  the  marriage  contract; 

aliter  as  to  movables  and  slaves. 

Esneaull  v.  Cooley,  tutor,  165. 

The  husband,  therefore,  cannot  become,  even  at  forced  sales,  the  adju- 
dicatee  of  the  wife's  dotal  immovables,  to  her  prejudice;  and  if  he 
does  so  purchase,  the  sale  inures  to  her  benefit  and  the  propertr 
remains  dotal;  he  becoming  her  creditor  for  the  amount  thus  dis- 
bursed on  her  account  out  of  his  own  funds. 

Ibid. 
See  Donations. 

See  Mabbiage. 

EMANCIPATION. 

The  presumption  of  color  must  yield  to  proof  of  servile  origin. 

Morrison  y.   JVhitey  100. 

The  law  does  not  contemplate  that  any  number  of  crosses  between  the 

negro  and  the  white  shall  emancipate  the  ofiGspring  of  the  skve. 

Ibid. 
See  Slaves  and  Statu  Libebi. 

EQUITY. 

See  Appeal. 

ESTATES,  RIGHTS  TO 

See  Sebvitudes. 

EVIDENCE. 

The  judicial  admission,  in  order  to  be  divided  against  the  party  plead- 
ing the  same,  must  be  one  in  the  nature  of  a  confession  and  avoid- 
ance of  the  plaintifTs  demand,  or  some  portion,  as  in  the  plea  of 
compensation,  otherwise  the  admission  cannot  be  dividecL 

BuUm  V.  Stewart,  22. 

In  cases  of  fraud  and  simulation  it  is  a  cardinal  principle  that  great 
latitude  in  the  introduction  of  evidence  is  allowed,  leaving  to  the 
Court  and  juryi©  de^yfldne,  from  all  the  surrounding  circum- 
stances, the  ;gp^li^^d  efiCe^^f  such  evidence.  Thus,  the  conver- 
sations au|j^^<teission8p^l>he|^rties,  even  w^hen  not  made  in  the 
presence  ,pfeWh  otha^,  ^leir^ctsVnd  actions,  are,  under  the  above 
restricticis,^*«(lm^iWfe  in  ^^^Jdc 


•v.-  » 


Cannon  v.  TF7*Jte,.  85. 
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EVIDENCE.  fContimied.) 

Where  the  extra-judicial  declarations  of  a  party  were  offered  in  evi- 
dence against  him,  and  it  appeared  that  they  were  not  necessarily 
called  for  when  made;  that  they  were  in  some  instances  made  when 
in  an  inebriated  condition,  and  always  boastfully — Held :  That  if 
admissive  at  all  in  a  suit  relating  to  his  succession,  they  should  be 
entitled  to  no  weight  whatever,  unless  strongly  fortified  by  other 
and  independent  corroborating  evidence. 

ChajyirufHV,  Woodicard,  Tutor,  etcd.,  167. 

The  declarations  of  the  parties  to  a  public  act  cannot  be  contradicted 
by  parol  testimony  inti*oduced  by  the  party  who  has  made  those 
declarations,  unless  upon  allegation  and  proof  of  fraud,  duress,  or 
error. 

McHae  v.  His  Cveditors,  305. 
Besides  proving  the  genuineness  of  a  lost  or  destroyed  deed,  it  is  in- 
cumbent upon  the  party  who  holds  under  it,  to  prove  its  contents 
in  a  most  satisfactory  manner. 

Coojyei'  and  Husband  v.   White  et  als.,  319. 

A  judgment  in  a  case  to  which  the  defendants  were  not  parties  or 
privies,  is  res  inter  alios  a£ta,  and  not  admissible  in  evidence. 

Meatier  Y.  K  O.  O.  &  G.  W.  B,  E.  Co.,  354. 

The  introduction  of  another  suit  in  evidence  does  not,  in  general,  make 
the  testimony  on  which  the  judgment  was  rendered,  evidence  in 
the  new  suit. 

Ibid. 

The  proces-verbal  of  a  survey  made  under  the  order  of  the  court  is  ad- 
missible in  evidence  as  a  plan  connected  with  the  surveyor's  testi- 
mony and  essential  to  its  explanation. 

CriUis  V.  Nelson  and  Donaldson,  275. 

Presumptions  are  consequences  which  the  law  or  the  Judge  draws  from 
a  known  fact  to  a  fact  iinknown.  Presumptions  not  established  by 
law  are  left  to  the  judgment  and  discretion  of  the  Judge. 

Cronan  v.  New  Orleans,  374. 

See  Commission. 

See  DivoBGE. 

See  Injunction. 

See  liBTTiNa  and  Hiring. 

EXECUTION  OF  JUDGMENT. 

The  Sheriff  is  the  officer  of  the  law  charged  un^der  the  writ  of  execution 
with  certain  duties,  and  his  acts  (where  theTre^^j  n]^  improper  inter- 
ference on  the  part  of  the  creditor)  Q.i&,j^  the  Hsk  of  ihe  defendant 
in  execution,  who  has  it  in  his  power  t^Jfefepensf^TyiiihL  the  services 
of  the  Sheriff  by  paying  the  debt.  -\  "  J;,  ■ ; 

^»     limHpi  V.  Zcfif^gfield  et  al. ,  156. 
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EXECUTION  OF  JUDGMENT,  (Continued.) 

A  sale  of  the  debtor's  property  and  the  execution  of  a  twelve  months 
bond  does  not  discharge  the  judgment.  Ibid. 

The  execution  of  Judgments  belongs  to  the  courts  by  which  the  causes 
have  been  tried  in  the  first  instance,  whether  such  judgments  have 
l)eon  reversed  or  affinned  on  api)eal. 

The  State  v.  Third  District  Court,  233, 

The  sahiry  of  a  city  assessor  is  exempt  from  execution,  he  being  the 
officer  of  a  political  corporation. 

Chaudet^,  Be  Jong  et  oL,  399. 

See  Damages. 

See  Husband  and  Wife. 

See  Judgment. 

See  Surety. 

EXECUTORS  AND  ADMINISTRATORS. 

The  administrator  of  the  estate  of  one  of  the  yuy':.  :*s  of  a  commercial 
firm,  who  had  act^d  as  liquidator  of  the  partnership  aflairs,  fans 
only  to  account  for  and  pay  over  to  the  new  liquidator  the  funds 
which  had  come  into  the  hands  of  the  former  liquidator. 

Succession  of  John  TttibiU^  34. 

Curators  or  administrators  are  forbidden  to  purcha.se  any  property  en- 
trusted to  their  administration.  Such  a  sale  is  nidi  and  void-  This 
does  not  api^ly,  however,  to  a  sale  made  by  an  heir  of  his  intere&t 
in  the  succession  to  the  administrator:  such  a  nuUity  is  relative, 
and  does  not  avail  any  one  except  the  vendor. 

Peyton  v.  Enos,  135. 

An  administrator  to  a  succession  will  not  be  appointed  when  there  is  no 
absolute  necessity  for  it. 

AUeman  v.  Bergeron^  191. 

At  a  sale  of  succession  property,  it  was  l)ought  in  and  the  piuvhaser 
gave  notes  for  a  portion  of  the  price.  This  purchaser  shortly  af- 
terwards sold  the  ijroperty,  and  together  with  the  administrator  left 
the  State.  Another  administrator  having  been  appointed,  instituted 
a  suit  against  the  second  purchaser  to  recover  tlie  amount  of  the 
promissoiy  notes,  and  the  latter  answered  alleging  the  payment  of 
the  notes,  and  on  trial  of  the  case  produced  the  notes  with  the  name 
of  the  original  vendee  erased.  The  court  held:  that  w]i(»re  there 
was  a  charge  of  fraud  made  and  substantiated  as  in  this  instance, 
against  the  administrator  and  original  vendee,  and  where  it  alst) 
appeared  that  the  latter  was  in  indigent  circiunstances  ami  without 
the  means  of  jiaying  the  notes; — in  order  to  sustain  this  plea  of 
payment,  it  was  not  sufficient  for  the  defendiint  to  protluce  the 
notes  with  the  name  of  his  vendee  erased,  but  that  he  must  also 
show  an  application  of  the  price  which  he  paid  for  the  property  to 
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the  extinguishment  of  the  notes  in  the  hands  of  the  administrator, 
and  the  circumstances  under  which  the  notes  came  into  his  pos- 
session. 

BrofcUy  A(bn'r,  v.  Scidlei',  206. 

Ten  days  public  notice  must  be  given  before  letters  of  administration 
can  be  granted  to  an  applicant. 

Sftccessiun  of  Tulberty  230. 

Pel'  curiam.  We  concede,  in  proper  cases,  the  right  and  propriety  of 
an  administi'ator  to  employ  such  agents  as  a  collector  and  book- 
keei^er,  and  to  pay  them  out  of  the  assets  of  the  succession. 

Sffocession  of  R.  L.  Schmidff  256. 

No  suit  may  be  commenced  against  a  succession  until  the  claim  has 
been  communicated  to  the  administrator,  and  until  he  has  either 
approved  or  refused  to  apj^rove  the  same.  His  approval  must  be  in 
itriiing,  on  the  claim  or  upon  a  paper  which  he  shall  annex  to  it. 
But  this  formality  is  not  sacramental.  All  that  the  law  requires  is 
the  administrator's  refusal  of  a  written  acknowledgment  of  the  jus- 
tice of  the  claim  before  suit  can  be  instituted.  Nothing  in  the  Code 
requires  the  creditor  to  trust  the  evidence  of  his  claim  out  of  his 
own  possession.  Articles  C.  P.  084,  985,  086  and  987  are  to  be 
constnied  together. 

tSfdvession  of  Ydrbui'oughy  258. 

An  account  presented  to  an  administrator  or  his  attorney,  and  approved, 
is  equivalent  to  a  judicial  demand,  by  Art.  987  of  the  Code  of  Prac- 
tice, and  bears  judicial  interest  of  five  per  cent. ,  and  no  more,  from 
the  date  of  such  liquidation. 

Ibid. 

Where  there  is  a  suggestion  of  the  account  and  settlement  of  the  admin- 
istration, and  discharge  of  the  administrator,  under  the  Act  of  1855, 
page  78,  the  immediate  dismissal  of  a  suit  against  the  administrator 
will  not  be  authorized.  According  to  that  statute,  the  proper  prac- 
tice seems  to  be,  that  the  cause  be  continued  for  the  making  of  the 
heirs  parties,  if  that  be  practicable. 

Jones  V.  Britton,  320. 

When  an  heir  conveys  to  the  administrator  his  interest  in  the  property, 
the  latter  does  not  act  in  his  fiduciary  capacity,  and  cannot  be  as- 
similated to  a  vendor  when  he  disposes  of  it. 

Vanwinckle  ei  at.  v.  Matttiy  325. 

The  general  nde  is  that  all  persons  are  capable  of  contracting;  the  inca- 
pacity is  the  exception;  and  it  should  not  be  extended  beyond  the 

clear  import  of  the  law. 

Ibid. 

The  objection  which  applies  to  an  adjudication  in  due  course  of  admin- 
istration, does  not  arise  in  a  private  transaction  between  the  execu- 
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tor  and  one  of  the  heirs.  But  even  as  regards  judicial  sales,  the 
law  has  been  modified  by  allowing  parties  in  interest,  who  happen 
to  be  administrators  or  executors,  to  become  purchasers. 

Ibid. 

•         EXECUTORY  PROCESS. 

See  Injunction. 

See  Seizure  and  Sale. 

EXPROPRIATION. 

The  proceedings  for  the  expropriation  of  property  of  an  individual  for 
the  public  use  (C.  C.  2608)  are  summary  in  their  nature;  but  the 
statute  does  not  require  that  the  District  Judge  shall  sit  in  vacation 
for  hearing  them. 

Police  Jury  of  Ascetision  v.  Manning,  Tutor,  et  al.,  182. 

.  In  the  matter  of  expropriation  of  property  to  public  use,  all  the  forms 
of  law  must  be  rigidly  observed.     Some  of  the  signers  of  a  petition 
to  open  a  street  must  be  those  who  possess  a  portion  of  the  land  on 
the  projected  street. 
New  Orleans^  on  jyrayer  foi^  opening  Royal  St.,  Sohr  et  ah.  v.,  393. 

FRAUD. 

The  party's  relief  in  cases  of  fraud  is  obtained  under  articles  1814  and 
1841  of  the  Civil  Code. 

Vanwickle  v.  ^fatfa,  325. 

See  Evidence. 
See  Sale. 

GARNISHEE. 

The  liability  of  a  gamishee  in  an  attachment  suit  cannot  extend  beyond 
the  amount  of  funds  in  his  bands  belonging  to  the  defendant. 

Peetj  8imf7is  dt  Co,  v,  WJiitmore,  48. 

Proceedings  in  garnishment  under  the  Act  of  the  20th  March, '  1839, 
p.  166,  are  commenced  by  petition  and  interrogatories;  and  the 
property  and  effects  in  the  possession  of  the  garnishee  belonging 
to  the  defendant  in  execution,  can  only  be  decreed  to  be  levied  or 
seized  by  the  Sheriff  from  the  date  of  the  sei*vice  of  the  interroga- 
tories on  such  garnishee;  and  if  the  plaintiff  in  execution  relies 
upon  a  seizure  under  his  writ,  prior  to  the  commencement  of  his 
suit  in  garnishment,  he  must  show  an  actual  seizure  of  the  property 
in  the  manner  prescribed  by  law;  otherwise  such  seizure  will  be  of 
no  avail  to  him. 

Rightor  et  al.  v.  PJtelps,  105. 

The  answers  of  a  garnishee  to  interrogatories  are  evidence  against  the 
party  who  propounds  them,  unless  destroyed  by  the  oath  of  two 
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witnesses,  or  of  one  single  witness  corroborated  by  strong  circum- 
stantial evidence  or  by  written  proof. 

C<ttor  V.  MerriU  &  Co.,  137. 

The  answers  of  garnishees  are  ttikeu  to  be  true,  until  disproved  or  con- 
tradicted by  legal  evidence. 

Coletnan,  Briiion  &  Withers  v.  Fennimore,  253. 

Answers  acknowledging  no  present  indebtedness  to  defendant,  not  any 
future  indebtedness,  except  contingent  upon  an  uncertain  event, 
will  not  bind  garnishses. 

Ibid, 

A  garnishee  having  answered  categorically  all  the  questions  propound- 
ed to  him,  the  penalty  imposed  by  the  articles  263  and  319  of  the 
Code  of  Practice  cannot  be  applied  to  him. 

Marks  tfc  Co.  v.  Reinberg,  348. 

If  the  plaintiffs  have,  according  to  articles  264  and  354,  successfully 
contradicted  and  falsified  the  answers  of  the  garnishee;  the  first  of 
the  two  articles  then  opposes  its  authority  and  fixes  the  liability  of 
the  gai'nishee  to  the  amount  proved  against  him,  and  by  no  means 
to  the  amount  claimed,  should  it  exceed  the  one  proved. 

Ibid. 

Where  the  evidence  does  not  show  an  indebtedness  to  any  specific 
amount,  but  merely  negatives  or  nullifies  the  answers  of  the  gar- 
nishee, he  will  not  be  bound. 

Ibid. 

A  garnishee  cannot  interfere  in  the  coutrovei-sy  between  the  original 
parties,  nor  plead  other  defences  than  those  necessary  to  protect 
himself.  No  seizure  in  his  hands  can  be  made  under  the  execution 
against  him  without  notice  to  the  defendant,  who  must,  after 
notice,  oppose  the  seizure,  or  lose  all  recourse  against  the  garnishee 
for  the  payment  made  by  him  under  the  order  of  the  court. 

Campbell  Y,  Myei's,  362. 

See  Attachment. 

See  Execution  of  Judgment. 

GUARANTOR. 

The  principle,  that  notice  of  the  acceptance  of  a  guai*antee  must  be 
given  within  a  reasonable  time  in  order  to  fix  the  liability  of  the 
guarantor,  cannot  be  invoked  where  the  acts  and  declarations  of 
the  guarantor  amount  to  a  waiver  of  such  notice. 

Trefethm  et  als.  v.  Djckfi  et  ah.,  19. 

HABEAS  CORPUS. 

See  AppEAii. 

See  Practice. 
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tor  and  one  of  the  heirs.     But  even  as  regards  jndicial  sales,  the 
«       law  has  been  modified  by  allowing  parties  in  interest,  who  happen 
to  be  administrators  or  executors,  to  become  purchasers. 

Ibid 

EXECUTORY  PROCESS. 

See  Injunction. 

See  Seizure  and  Sale. 

expropriation; 

The  proceedings  for  the  expropriation  of  property  of  an  individual  for 
the  public  use  (C.  C.  2608)  are  summary  in  their  nature;  but  the 
statute  does  not  require  that  the  District  Judge  shall  sit  in  vacation 
for  hearing  them. 

Police  Jury  of  Ascension  v.  Manning,  Tutor,  el  aL,  182. 

.  In  the  matter  of  expropriation  of  property  to  public  use,  all  the  forms 
of  law  miist  be  rigidly  observed.     Some  of  the  signers  of  a  petition 
to  open  a  street  must  be  those  who  possess  a  portion  of  the  land  on 
the  projected  street. 
Neir  Orleans,  on  prayer  for  opening  Royal  Si,,  Sohr  et  ah.  v.,  W&. 

FRAUD. 

The  party*s  relief  in  cases  of  fraud  is  obtained  under  articles  1814  and 
1841  of  the  Civil  Code. 

Vanwicl'le  v.  Mfttta,  325. 

See  Evidence. 
See  SaijE. 

GARNISHEE. 

The  liability  of  a  garnishee  in  an  attachment  suit  cannot  extend  beyond 
the  amount  of  funds  in  his  bands  belonging  to  the  defendant 

Peet,  Simnis  <t  Co.  v,  Whihnore,  48. 

Proceedings  in  garnishment  under  the  Act  of  the  20th  March, '  1839, 
p.  166,  are  commenced  by  petition  and  interrogatories;  and  the 
property  and  effects  in  the  possession  of  the  garnishee  belonging 
to  the  defendant  in  execution,  can  only  be  decreed  to  be  levied  or 
seized  by  the  Sheriff  from  the  date  of  the  service  of  the  interroga- 
tories on  such  garnishee;  and  if  the  plaintiff  in  execution  relies 
ujion  a  seizure  under  his  writ,  prior  to  the  commencement  of  liis 
suit  in  garnishment,  he  must  show  an  actiud  seizure  of  the  property 
in  the  manner  prescribed  by  law;  otherwise  such  seizure  will  be  of 
no  avail  to  him. 

Rightor  et  al  v,  Phdps,  105. 

The  answers  of  a  garnishee  to  interrogatories  are  evidence  against  the 
party  who  propounds  them,  unless  destroyed  by  the  oath  of  two 
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witnesses,  or  of  one  single  witness  corroborated  by  strong  circum- 
stantial evidence  or  by  written  proof. 

Q(tor  V.  Merrill  &  Co.,  137. 

The  answers  of  garnishees  are  taken  to  be  true,  until  disproved  or  con- 
tradicted by  legal  evidence. 

Colenuin,  Briiton  &  WiiJie7's  v.  Fennhnore,  253. 

Answers  acknowledging  no  present  indebtedness  to  defendant,  not  any 
future  indebtedness,  except  contingent  upon  an  uncertain  event, 
will  not  bind  gamishses. 

Ibid. 

A  garnishee  having  answered  categorically  all  the  questions  propound- 
ed to  him,  the  penalty  imposed  by  the  articles  263  and  319  of  the 
Code  of  Practice  cannot  be  applied  to  him. 

Marks  &  Co.  v.  Reinberg,  348. 

If  the  plaintiffs  have,  according  to  articles  264  and  354,  successfully 
contradicted  and  falsified  the  answers  of  tlie  garnishee;  the  first  of 
the  two  articles  then  opposes  its  authority  and  fixes  the  liability  of 
the  garnishee  to  tlie  amount  proved  against  him,  and  by  no  means 
to  the  amount  chumed,  should  it  exceed  the  one  proved. 

Ibid. 

Where  the  evidence  does  not  show  an  indebtedness  to  any  specific 
amount,  but  merely  negatives  or  nullifies  the  answers  of  the  gar- 
nishee, he  wiU  not  be  bound. 

Ibid. 

A  garnishee  cannot  interfere  in  the  controversy  between  the  original 
parties,  nor  plead  other  defences  than  those  necessary  to  protect 
himself.  No  seizure  in  his  hands  can  be  made  under  the  execution 
against  him  without  notice  to  the  defendant,  who  must,  after 
notice,  oppose  the  seizure,  or  lose  all  recourse  against  the  garnishee 
for  the  payment  made  by  him  under  the  order  of  the  court. 

C(tmpbdlY.  Mj/ers,  362. 

See  Attachment. 

See  Execution  of  Judgment. 

GUARANTOR. 

The  principle,  that  notice  of  the  acceptance  of  a  guarantee  must  be 
given  within  a  reasonable  time  in  order  to  fix  the  liability  of  the 
guarantor,  cannot  be  invoked  where  the  acts  and  declarations  of 
the  guarantor  amount  to  a  waiver  of  siich  notice. 

TrefeOien  ei  nln.  v.  Iy)cke  et  abt.,  19. 

HABEAS  CORPUS. 

See  Appeal. 

See  Practice. 
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HUSBAND  AND  WIFE. 

The  settled  junsprudence  in  regard  to  the  -wife's  paraphernal  property 
is,  that  the  husband  is  presumed  to  exercise  administration  until 
the  contrary  be  shown;  and  that  in  all  crises  the  burthen  of  proof 
to  the  contniry  is  on  those  who  have  an  interest  to  contest  it. 

Breaiur,  Jr.j  \.-  LeBlanc,  Admin isiraim%  145. 

A  mere  discharge  signed  by  both  husband  and  wife,  where  the  latter 
'  acknowledges  the  receipt  of  a  sum  of  money,  is  not  sufficient  to 
shift  the  onus  of  a  netft dire  proof  on  the  i^dfe. 

Ihid, 

The  incapacity  of  the  wife  to  contract  is  removed  by  the  assent  of  the 
husband;  but  this  is  true  only  in  cases  where  she  can  legally  contract 
For  example,  she  can  only  contract  with  her  husband  in  certain 
cases;  she  cannot,  except  in  certain  enumerated  cases,  dispose  of 
her  dotal  property;  she  cannot,  when  there  exists  a  community  of 
acquests  and  gains  between  her  and  her  husband,  acquire  property 
for  her  separate  account.     To  this  last  nde  there  are  exceptions. 

DouUgny  v.  Mrs.  Foriier  and  Hitshand,  209. 

The  declarations  of  a  married  woman,  in  the  generality  of  cases,  are  not 
binding  on  her  unless  verified,  or  unless  she  has  been  benefited  by 
the  contract. 

Ihid. 

The  husband  is  only  resj^onsible  to  his  wife  for  the  amount  of  her  para- 
phernal property  ahenated,  when  it  is  proved  that  he  has  received 
the  price  or  otherwise  disposed-  of  the  same  for  his  individual 
interest. 

Ihid. 

■ 

All  the  efiects  of  the  spouses,  not  satisfactorily  established  to  have  been 
brought  into  the  maniage,  or  acquired  during  the  marriage  by  in- 
heritance or  by  donation  made  to  the  one  or  to  the  other  particu- 
larly, constitute  the  assets  of  the  community  or  partnership  of 
acquests  and  gains.  We  have  no  doubt  tliat  the  wife  may  legally 
make  an  exchange  of  her  paraphernal  propei-fr^r. 

Ihid. 

The  right  of  the  wife  to  administer  her  paraphernal  property  and  t» 
alienate  the  same  implies  the  faculty  of  investing  or  re-investing 
her  paraphernal  effects. 

Ihid. 

,  All  the  wife's  property  which  is  not  declared  to  be  dotal  is  paraphernal, 
and  the  wife  has  the  administration  and  the  enjoyment  of  it  but 
she  cannot  alienate  it  without  the  authorization  of  her  husband  or 
of  the  Judge. 

md. 
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Uuder  our  Code  the  wife  has  an  actiou  against  lier  husband  for  the 

restitution  of  her  paraphernal  property. 

Ihid. 

A  wife  cannot  invest  beyond  her  means,  and  conveyances  made  to  the 
wife,  on  her  failure  to  show  adequate  means,  or  maintaining  similar 
conveyances  by  reason  of  such  adequate  means,  will  be  set  aside. 

Ibid, 

The  ability  of  the  wife  tt)  acquire,  during  the  marriage,  property  in  her 
own  name  and  for  her  separate  account,  is  an  exception  to  the 
general  nile,  and  it  must,  therefore,  be  strictly  and  rigidly  con- 
strued; and  consecpiently  the  wife  is  required,  not  only  to  prove 
that  she  had  paraphernal  effects  at  her  disposal,  but  also  that  they 
were  ample  to  enable  her,  vpaaondhli/  <tt  If^fist^  to  make  the  new  ac- 
quisition, otherwise  the  contract  will  be  treated  as  a  contract  of  the 
community.     Tlie  converse  of  the  proposition  is  equally  true. 

Ibid. 

Where  the  husband  administered  the  paraphernal  property  of  the  wife, 

during   the  existence  of  the  marriage,  he  is  resi)onsible  for  the 

amount  of  that  property  alienated  by  her. 

Mrs.  Bm-beiy.  Rotfi,  271. 

An  act,  whether  authentic  or  under  private  signature,  is  proof  between 

the  parties,  even  of  what  is  there  expressed  only  in  enunciative 

terms;  provided,  the  enuhciation  have  a  direct  reference  to  the 

disposition.      So  that  when   the  defendant  having  assisted  and 

authorized  his  wife  in  various  conveyances  of  lauded  property  and 

.slaves  declared  in  the  acts  to  be  her  paraphernal  property,   the 

plaintiff  was  not  required,  as  against  the  defendant,  to  prove  the 

verity  of  the  declarations  of  ownership. 

Ibid. 

Attorney's  fees  paid  by  the  community,  incurred  for  the  separate  ac- 
count of  the  wife,  should  be  charged  to  her  estate. 

Ibid. 

Where  interest  was  paid  on  a  stock  loan,  the  personal  debt  of  the  wife, 

the  amount  should  be  charged  to  the  community. 

Ibid. 

The  wife,  whether  sex>ai'ated  in  property  by  contract  or  by  "Judgment, 

or  not  separated,  cannot  bind  herself  for  her  husband,  nor  con* 

jointly  with  him,  for  debts  contracted  by  him  before  or  during  the 

marriage. 

Draughon  v.  Byan^  309. 

Where  from  the  evidence  it  appears  that  a  note  was  not  given  for  the 
improvement  or  benefit  of  the  paraphernal  property  of  the  wife, 
but  simply  to  enable  the  husband  to  work  a  plantation  which  did 
not  belong  to  \xer—Held:  That  the  debt  is  a  community  obligation. 

Ibid. 
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The  circumstance  that  the  husband  had  no  Mei>arate  property  of  Mb 
own,  does  not  create  an  obligation  on  the  part  of  the  wife  to  satisfy 
such  a  claim. 

IbUL 

By  article  2341,  C.  C,  dotal  immovables  may  be  sold  "for  the  purpose 
of  liberating  from  jail  either  husband  or  wife,"  &c. 

Nettles  V.  The  Sheriff  et  ah.,  339. 

To  entitle  the  plaintiff  in  execution  to  levy  upon  the  interest  of  his 
debtor  in  the  stock  seized,  it  is  necessary  trO  show  what  interest,  if 
any,  the  latter  may  have  acquired  in  his  wife's  store — her  separate 
property.  As  there  was  no  community  between  them,  this  admin- 
istration did  not  vest  in  him  absolutely  the  fruits  and  revenues. 

Fleytas,  mfe  of  Dr,  Dupas,  v.  Fonts  et  als.y  414. 

See   COMMUNITT. 

See  Donations. 

m 

INCAPACITY. 

See  Contract. 

INJUNCTION. 

On  the  trial  of  a  rule  to  dissolve  an  injimction,  on  the  ground  that  it 
was  ijjsued  im providently  and  contrary  to  law^,  the  allegations  of 
the  petition  are  to  be  taken  as  true  for  the  purposes  of  the  rule. 

Ferriere  v.  Schreiber  et  al,  7. 

If  the  plaintiff  in  execution  send  a  writ  to  another  parish,  the  District 
Court  of  that  parish  has  jurisdiction  to  issue  an  injunction  on  a 
third  opposition,  and  to  try  the  question  raised  by  it,  although  the 
plaintiff  in  execution  resides  out  of  the  parish  where  the  injunction 
suit  is  instituted. 

Coleman  v.  Brown  et  at.,  110. 

A  third  opposition  without  an  injunction,  in  order  to  have  the  effect  of 
annulling  the  sale,  must  be  commenced  as  an  opposition  with  an 
injunction,  prior  to  the  execution  of  the  writ  by  a  sale  of  tlie  prop- 
erty seized  under  it. 

Jhid, 

Where  a  writ  issues  for  more  than  is  due,  the  remedy  is  by  injunc- 
tion. 

Harper  v.  Terryy  216. 

An  injunction  cannot  issue  without  judicial  authority,  and  is  within  the 
discretion  of  the  court  a  quo. 

The  State  v.  Judge  Third  Dist  Court  of  N.  O.,  233. 

The  sum  of  damages  for  the  wrongful  suing  out  of  an  injunction  must 
be  ascertained  by  the  amount  enjoined;  and  when  that  amoimt 
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does  not  appear  of  record,  none  will  be  allowed  on  appeal,  but 
reserved  to  the  party  enjoined. 

McCloaheyy.  Cetitral  Bank  of  Alabama,  284. 

A  jury  trial  will  be  refused  in  cases  of  executory  process  on  an  injunc- 
tion sued  out  under  articles  739  and  740  of  the  Code  of  Practice. 

AmacJcer  v.  Smith  et  ah.,  361. 

Where  an  injunction  was  sued  out  by  the  plaintiff,  restraining  the  de- 
fendants from  selling  her  separate  property,  seized  as  community 
property,  for  her  husband's  debt;  and  where  a  legal  separation 
of  property  had  taken  pluje,  charged  to  have  been  obtained  by 
collusion — Held:  That  the  schedule  of  insolvent  proceedings  of  her 
husband  against  his  creditors,  was  proper  evidence  to  show  his 
embarrassed    circumstances,    and  the  validity  of  her  judgment 

against  him. 

McMurphy  v.  Bell  <fc  Haggerty  et  als.,  369. 

See  Appeaij. 

INSOLVENCY  AND  INSOLVENT  PROCEEDINGS. 

Where  ther  creditors  of  an  insolvent  have  been  enriched  by  an  unau- 
thorized act  of  the  syndic,  the  successor  in  office  of  such  syndic 
may  be  compelled  to  refund  the  amount. 

Bach  V.  Miller,  44. 
Where  a  creditor  placed  upon  the  schedule  of  an  insolvent  certifies  on 
oath,  either  in  person  or  by  proxy,  his  claim  to  be  true  and  legiti- 
mate in  the  manner  required  by  the  Act  of  1855,  p.  434,  J 13,  it  will 
entitle  him  to  vote  for  a  syndic;  and  it  is  incumbent,  in  all  cases, 
on  the  complainant  to  rebut  by  proper  evidence  the  presumption 
of  indebtedness  arising  from  the  sworn  declaration  of  the  creditor. 

Mevcadal  Jr.  v.  His  Creditors,  82. 
In  an  action  for  a  forced  surrender  by  judgment  creditors,  other  cred- 
itors of  the  insolvent  may  object  to  the  in*egnlarity  of  the  pro- 
ceedings. 

Letehford  cfc  Co.  v.  Banneqiiin  &  Co.  et  als,  149. 

To  justify  an  order  for  a  forced  surrender,  the  Sheriff  must  return  the 
execution  endorsed  specifically  **No  property  found  after  due  de- 
mand. "  It  is  his  duty  to  seize  either  partnership  effects  or  prop- 
erty belonging  to  the  individual  partners,  if  he  knew  of  any  such. 

Ibid. 

In  a  contest  between  the  creditors  of  an  insolvent,  the  notes  or  obliga- 
tions of  the  insolvent  do  not  make  in  themselves  conclusive  proof 
of  the  debts  apparently  due  them.  They  must  be  supported  by 
such  additional  evidence  of  the  claim  as  will  satisfy  the  Judge  of 

its  fairness. 

Johnson  v.  His  Creditors,  177. 

Provisional  syndics  are  entitled  to  one  per  cent,  on  the  appraised  value 

of  the  goods  and  effects  confided  to  them  as  such. 

Spiller  <&  Allen  v.  Their  Creditors,  292. 
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The  Hyudics  of  an  insolvent  estate  may  be  entitled  to  an  allo^'auc*e  for 
the  hire  of  a  clerk  emi)loyed  by  them,  where  they  allege  and  prove 
that  extraortiinary  skiU  as  an  accountant  was  required  to  unravel 
complicated  accounts,  left  in  confusion  by  the  insolvent.  In  the 
absence  of  such  allegations  and  proofs,  the  hire  of  a  clerk  employed 
by  them  must  be  paid  for  by  the  syndics  themselves. 

Ibid. 

A  provisional  syndic  was  condemned  to  pay  to  the  syndic  a  certain 
amount  over  ;^300  in  his  hands  belonging  to  an  insolvent  estate,  or 
be  imprisoned  untU  i>aid. — Held :  That  he  could  take  a  suspensivt- 
appeal  according  to  articles  565  and  575  of  the  Code  of  Practice. 
The  mere  fact  that  proceedings  are  conductetl  in  a  summary  man- 
ner has  no  influence  on  the  right  of  appeal. 

Siat^  V.  Jfidfje  ith  J}i.<tti-ict  Co»rt  of  X,  0.,  41(5. 
See  Privilege. 

INSURANCE. 

A  policy  afid  the  indorsement  thereupon  should  l)c  constrjied  togethiT, 
unless  they  are  so  much  in  conflict  that  they  cannot  be  reconcfled, 
in  which  case  the  indorsement  should  govern.  Alterations  mmlo 
by  either  party  with  the  consent  of  the  other  are  valid ;  and  almost 
any  change  as  to  parties,  or  terms,  may  be  made  by  indorsement 
with  consent. 

Hou'Cis  V.  Vuiou  hitturance  Co.,  235. 

If  a  policy  does  not  state  the  agi'eed  value  of  the  property  insured,  but 
leaves  that  for  proof,  it  is  called  an  oj^en  j^olicy,  but  if  the  poUcy 
states  what  the  jjarties  have  agreed  uj^on  as  the  value  of  the  prop- 
erty, it  is  called  a  valued  policy;  and,  in  general,  this  agreed  esti- 
mate and  valuation  is  final  and  conclusive  upon  both  parties.  The 
exceptions  to  this  general  nile  are,  that  a  wager  policy,  an  insur- 
ance without  interest,  an  evaluation  out  of  all  proi>ortion,  with 
intent  to  defraud,  and  fraudulent  representations  and  conceal- 
ments, vitiate  the  instrument. 

Ibid. 

Where  the  plain tifts  make  out  a  prima  facie  case,  it  is  incumbent  ui)oii 
the  defendant  to  show  that  they  have  made  a  fraudulent  exaggeni- 
tion  of  their  loss,  other^^ise  the  verdict  of  the  jurj^  will  not  be  dis- 
turbed. 

(ruma  tt  Co.  V.  Hope  Ins.  Co.  ofX.  f>.,  415. 

When  the  policy  compels  the  assured  to  laV)or  for  the  protection  of  the 
goods,  and  they  are  injured  or  stolen  in  the  attempt  to  avoid  the 
fire,  the  insurer  is  responsible. 

Talamon  &  Co.  v.  Home  and  Ciiizens*  i//.s.  Co.,  425. 

See  Damages. 
See  Privilege. 
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Money  paid  for  usurious  interest  cannot  be  recovered  in  a  court  of 
justice. 

SpurUfi  V.  Milliken,  217. 

Where  a  certain  ijer  cent,  is  charged  for  money  advanced,  and  conven- 
tional interest  is  also  stipulated,  the*  contract  is  tainted  with  usu- 
rious interest,  and  the  principal  only  can  be  recovered. 

Payne  c&  Ilajn^isoji  v.  Wdte^^stonf  239. 

See  Bills  of  Exchange,  &c. 
INTERROGATORIES  ON  FACTS  AND  ARTICLES. 

Where  answers  to  interrogatories  are  not  responsive,  they  will  be  taken 
for  confessed. 

Walker  v.  Wbuf field,  30. 

The  answer  of  one  of  the  parties  to  tlie  suit  to  interrogatories  on  facts 
and  articles  may  be  made  use  of  hy  either  party  on  the  first  or  any 
subsequent  trial  of  the  cause. 

Backemin  v.   Widow  Shcirnaijdre,  32. 

A  pai*ty  cannot  be  made  to  answer  interrogatories  if  his  answer  will 
expose  him  to  any  criminal  punishment  or  jyenal  liability. 

Shepherd  v.  Pay  son,  360. 
See  Gabnishee. 

INTERVENTION. 

See  Attachment. 
See  Judgment. 
See  Pleading. 
See  Practice. 

JUDICIAL  ADMISSION. 

See  Evidence. 

JUDGMENT. 

Errors  of  judgment  must  be  corrected  in  the  court  below. 

Johnson  v.  His  CredUm*s,  177. 

A  judgment  dissolving  the  injunction  and  directing  the  Sheriff  to  sell, 
on  the  twelve  months  bond,  and  ordering  the  plaintiff  to  pay  the 
like  amount  in  solido  with  two  other  persons,  is  a  double  judgment 
against  the  same  party  for  the  same  debt,  ultra  pelitioneyn,  and  will 
be  reversed. 

Hennen  v.  Word  ei  aL,  263. 

The  force  and  effect  of  a  judgment  is  to  be  determined  by  reference  to 
the  state  of  things  existing  at  the  time  of  its  rendition. 

Bonvillain  v.  Bourg,  Sheriff,  el  al. ,  363. 
Tlie  plea  of  res  judicata  is  to  be  decided  by  reference  to  the  matters  put 
at  issue  by  the  pleadings.     So  a  general  and  prima  facie  absolute 
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judgment  against  the  defendants  is  to  be  construed  aeetindum  aJU- 
gata;  and  where  they  are  sued  as  attorneys  in  fact,  such  judgment 
does  not  bind  them  personally.  In  like  manner  a  genend  judg- 
ment against  parties  sued  as  commercial  partners  is  Tirtnally  one 
in  solido.  A  judgment  against  a  third  possessor  is  not  a  judgment 
in  personam. 

Ihid. 

^.^  N.-* ""^'h^*e  a  causa  super veniens^  the  severance  of  the  marriage  tie,  occurs, 
'  "  ,-.\J^''vp^"^erty  (dotal)  previously  inalienable  wiU  be  subject,  like  all  other 

property  of  tlie  defendant,  to  seizure  and  sale  under  execution. 

Ihid. 

^    w.        .  ^^        See  Damages. 
<   V  J  See  Execution  of  Judgment. 

^^^«*  See  PRESC^RIPTION. 

JURIES  AND  JUKORS. 

Where  the  charge  of  the  District  Judge  to  the  jury  is  such  as  to  mislead 
the  jury  upon  the  facts,  the  verdict  will  be  set  aside,  and  such  judg- 
ment rendered  on  the  appeal  as  the  evidence  justifies. 

M6ller  V.  Gauche,  43. 
Where  irrelevant  testimony  is  admitted,  and  does  not  justify  the  verdict 
of  the  jury,  it  will  be  set  aside,  and  the  case  remanded  for  a  new 
trial. 

Walpole  V.  BenfroCf  92. 

A  jury  trial  will  be  refused  in  cases  of  executory  process  on  an  injunc- 
tion sued  out  under  articles  739  and  740  of  the  C.  P. 

Am<i<:ker  v.  8mith  et  ah.y  361. 

JURISDICTION. 

See  CitiMiNAii  Law. 

LAND  TITLES. 

The  Act  of  Congress  approved  Jidy  6th,  1842,  entitled  "An  Act  con- 
firming certain  land  claims  in  Louisiana,'*  embraces,  "that  the 
confirmation  made  by  virtue  of  the  7th  and  9th  sections  thereof 
shall  only  operate  as  a  relinquishment  of  the  right  of  the  United 
States,  and  shall  not  affect  the  right  of  third  persons,  nor  preclude 
a  judicial  decision  between  private  claimants  for  the  same  land. 

Cannon  v.  White,  85.    - 

Where  the  title  to  public  land  has  passed  from  Congress,  and  forms  no 
•  longer  part  of  the  public  domain,  the  pretensions  of  the  htigant<( 
must  be  determined  by  our  Stafi^  laws  and  jurisdiction. 

Ibid. 

The  issuing  of  a  patent  for  land  by  the  United  States  does  not  affect 
any  rights  subsisting  between  third  persons  and  the  patentee,  grow- 
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m^  out  of  coiitra'Hs  in  relation  to  the  land  covered  by  the  patent. 
The  patent,  to  whomsoever  issued,  inures  to  the  benefit  of  the  i)arty 
to  whom  the  patentee  is  bound  to  convey  it,  or  for  whose  use  he     "'^ 
ought  in  law  to  hold  it. 

Ileiuii'n  V.  Wood  ct  (d.,  263. 

A  surety  has  no  interest  in  inquiring  into  a  suit  further  than  to  be  asr- 
sured  of  his  subrogation  when  he  makes  payment.     He,  therefore,       - 
cannot  complain  of  irregularity  in  the  i>roceedings  when  they  do    ' 
not  affect  him.  '  .*-    . 

Ibid,  '- . 


r  - 


In  1844,  the  Secretaiy  of  the  Treasury,  Judge  Bibb,  decided,  thJ^''ij[at- 
ents  ought  to  issue  to  those  holding  the  Houmas  ('laini  for  tlie 
lands  between  those  already  i>at('n ted  and  the  Manehac;  butx))!  the 
7th  of  January  following,  Congn'ss,  by  a  Joint  Besolution  of  bofir 
Houses,  prohibited  the  issuance  of  evidence  of  title  upon  that 
*' Spanish  land  claim." 

Lft/oJ'esty.  Downing,  301. 

In  the  case  of  C'lrroll  v.  S'tffurd,  3  Howard,  40,  the  Supreme  Court  of 
the  Unite<l  Statics  <lecided  that  lands  when  aoOl,  are  no  more  the 
property  of  the  United  States  than  lands  pdtt'nh'd. 

Ihidf 

LAWS,  REPEAL  OF. 

The  rei)eal  of  a  rc^pealing  law  does  not  revive  the  first  law,  unless  it  be 
so  jiariicularly  expressed  by  the  lej^ishitor. 

Wltkofiski  V.  WHkousli,  2o2. 


r. 


Whenever  the  provisions  in  the  Code  of  Practice  are  contraiy  or  rei>u«: 
nant  to  those  of  the  Civil  Code,  the  latter  shall  be  considered  as  re- 
pc^aled,  and  the  former  recognized  as  the  law  of  the  case,  liut 
when  laws  ///  pari  nio/rria  are  to  be  interprettMl,  that  construction 
is  to  be  i)r(*f erred  which  will  give  efftH't  to  all  their  provisions,  for 
the  reason  that  the  law  does  not  favor  rejx'als  by  implication. 

Deshan  v.  Picket,  350. 

The  Act  of  1828  repealed  the  whole  body  of  tlie  Spanish  laws  which  re- 
mained in  force  after  the  i)romulgation  of  the  Code  of  1808. 

Widow  Xij'on  v.  Mi>i.  Piffct  ct  als.,  370. 

Subs(Mpunit  laws  do  not  repeal  former  ones  by  containing  different  i)ro- 
visions:  thevmust  be  contrarv. 

«  c 

I/dd. 

See  PuBLTC  Lands. 

LETTING  AND  HIRING. 
Damages  cannot  be  awarded  against  the  landlord  for  suing  out  a  pro- 
G3 
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visional  seizure  of  the  effects  of  the  tenant,  where  the  seizure  ban 
been  maintained  as  legal. 

Murphy  cC  JVife  v.  Redler,  1. 

The  Article  2720  of  the  Civil  Code,  which  declares  ^^ If  without  any  se- 
rious ground  of  complaint,  a  mnn  shmihl  send  away  a  iahorer  tr/iojsf 
aervices  he  has  hired  for  a  certain  time,  before  that  time  has  ft^/rf(?, 
he  shall  be  bound  to  pay  such  laborer  the  whole  of  the  salaries  he 
would  hftve  been  entitled  to  receive,  had  the  full  term  of  his  servicef^ 
attired, *^  is  in  the  nature  of  a  penal  statute,  must  be  strictly  con- 
strued, and  cannot  be  applied  to  the  case  of  a  contract  for  letting 
and  hiring  entirely  unperformed  in  all  its  parts.  In  such  ease 
only  the  actual  damages  sustained  by  reason  of  the  non-performance 
of  the  contract  can  be  recovered. 

Trefcthen  et  als.  v.  Locke  ei  aU.t  19. 

Laborers  who  hire  themselves  out  to  work  on  plantations,  or  to  work  in 

manufactures,  have  not  the  right  of  leaving  the  person  who  has 

hired  them,  nor  can  they  be  sent  away  by  the  proprietor,  imtil  tlie 

time  has  expired  during  which  they  had  agreed  to  sci-ve,  unless 

good  and  just  causes  can  be  assigned.     In  the  latter  case  an  action 

for  breach  of  contract,  according  to  articles  C.  C.  1920,  1924,  is  tlie 

only  remedv. 

Wordy.  Win:kr,m. 

The  abandonment  of  sei-vico,  even  for  a  day,  gives  the  employer  a  right 
to  dispense  with  the  employee's  further  services. 

Ford  V.  nanks,  119. 

The  tenant  of  a  predial  estate  cannot  claim  nn  abatement  of  tlie  rent, 
under  the  plea  that  during  the  lease  eitlier  the  whole  or  jmrt  of  his 
crop  has  been  destroyed  by  accidents,  unless  those  accidents  are  of 
such  an  extraordinary  nature  that  they  could  not  have  })een  foreseen 
by  either  of  the  parties  at  the  time  the  contract  was  made,  such  a.^^ 
the  ravages  of  war  extending  over  a  country  then  at  peace,  ttc. 
The  overflow  of  the  Mississippi  River  is  of  such  frequent  occurence 
that  it  does  not  come  within  the  above  category.  A  crevasse  itself 
cannot  be  considered  as  an  ^^oxtrftordinaiy  accident." 

Vinson  v.  <riv/tv*\  162. 

In  a  suit  on  a  quantum  meruit  the  lowest  sum,  that  the  evidence  mil 
justify,  does  not  necessjirily  mean  the  lowest  that  has  been  men- 
tioned by  any  of  the  witnesses.  It  is  the  evidence,  taken  as  » 
whole,  which  is  submitted  to  the  consideration  of  the  Judge. 

Holley  V.  Borhmd,  18ti. 

Wliere  the  incompetency  and  negligence  of  an  overseer  is  jmt  at  issue 

in  the  plea<lings,  on  a  suit  for  wages,  evidence  must  be  received  to 

establish  the  fact. 

\Webreyf,  Gallaird,m. 
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A  person  employed  to  retain  possession  for  the  owner,  cannot  be  per- 
mitted to  defeat  the  object  for  which  he  was  employed,  and  the 
moment  he  resists  the  ontiy  of  the  owner  he  becomes  a  trespasser. 
12  An.,  687. 

Ella  Looram,  wife  of  Pujol,  v.  Burlinydme,  199. 

Pep  curiam:  It  would  be  difficidt  to  i)rove,  as  a  legal  proposition,  that 
the  tenant,  after  the  termination  of  his  lease,  and  after  he  had  left 
the  premises,  could  maintain  a  civil  possession  and  prevent  the 
entiy  of  the  owner  l)y  leaving  a  few  effects  and  carrying  away  the 
keys;  for  the  possession  of  the  tenant  is  that  of  the  owner. 
C.  C.  3396,  3404,  487.  When,  therefore,  he  abandons  the  property, 
it  would  seem  he  ceases  to  possess  and  cannot  prevent  the  lawful 
owner,  his  landlord,  from  entering.  * 

Ibid, 

A  party  phdutifif  is  only  entitled  to  recover  the  actual  damage  sustain- 
ed by  him  in  consequence  of  the  defendant's  violation  of  the  con- 
tract of  lease. 

UArmand  v.  Pullin,  243. 

A  livery  stable  keeper  who  reutj^  stalls  to  another,  who  finds  hifi  own 
employee,  and  provender  for  his  horses,  is  not  liable  if  the  latter 
be  lost  or  stolen. 

Pei-ry  v.  Marix,  248. 

The  lessor  has  a  right  of  pledge  on  the  movable  effects  of  the  lessee, 
which  are  found  ui>on  the  projjerty  leased,  and  may  even  seize 
them  within  fifteen  days  after  they  are  taken  away,  if  they  continue 
to  be  the  property  of  the  leasee,  and  can  be  identified,  for  the  pay- 
ment of  his  rent. 

JDesban  v.  PicJcettr  350. 

LEVEEB. 

Where  a  levee  is  erected  for  the  benefit  of  and  by  the  plaintiff  himself, 
and  of  no  peculiar  benefit  to  the  general  plan  by  which  the  whole 
district  was  to  be  protected — Held:  That  there  is  no  ground  for 
a  recovery  against  the  Board  of  Levee  Commissioners  in  the  shape 
of  compensation.  Casualties  arising  from  the  x>artial  failure  of  the 
levees  at  any  point,  cannot  have  the  effect  of  releasing  the  land 
owner  from  the  payment  of  the  levee  tax. 

Templetoii  v.  Morgan,  Collector,  438. 

See  Damaors. 

See  Public  Officek. 

MALICIOUS  PROSECUTION. 

To  recover  damages  for  a  malicious  prosecution,  the  jjUintiff  must  show 
that  the  prosecution  was  instituted  maliciously  and  without  proba- 
ble cause,  and  both  these  must  concur. 

Murphy  and  Wife  v.  BedUr,  1. 
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MALICIOUS  PROSECUTION,  (Connuued.) 

Malice  and  a  want  of  probable  cause  must,  in  all  cases,  concur,  in 
order  to  make  out  a  case  of  malicious  i>rosceution. 

Bohertson  v.  Spring,  25*2. 

MAXDA3ICJS. 

A  mmnlamus  will  not  lie  against  a  Judge  a  quo  to  compel  him  to  allow 
an  ai>i)eal  on  a  judgment  refusing  a  inamUnnvs  to  comijcl  a  Justice 
of  the  Peace  to  issue  a  commission  to  take  testimony.  The  reme<lv 
is  by  appeal  to  the  District  Court,  and  ultimately  to  this  Court, 
when  the  amount  gives  such  appeUiite  jurisdiction. 

The  State  v.  The  Third  District  Court  of  New  Orleans,  185. 

See  Appeal. 

MANDATE. 

A  mandatory  acting  for  liimself  as  well  as  others  cannot  recover  on  a 
quantum  meruit.  The  procuration  is  gi'atuitous  unless  there  Lius 
been  a  contrary  agi*eement. 

Wilson  V.  Wih'on,  155. 

The  mandiitory  has  a  right  to  retain,  out  of  the  proi)erty  of  the  princi- 
pal in  his  hands,  a  sufficient  amount  to  satisfy  his  expenses  and 
costs;  creating  a  right  of  pledge. 

Hereford  and  Wife  v.  Lcverieh,  Curatory  397. 

See  Prescription. 

MARKIED  WOMEN. 

In  order  to  constitute  a  married  woman  a  xuibhc  merchant,  within  the 
meaning  of  Art.  128  C.  C,  it  is  not  merely  necessiiry  to  show  that 
her  name  has  been  used  in  conducting  the  business  of  a  particular 
trade,  but  it  must  also  appear  that  she  has  had  some  active  agency 
in  the  business  which  is  thus  conducted  in  her  name. 

Christensen,  wife  of  &c.,  v.  Stumpf  50. 

A  married  woman  may,  with  the  authorization  of  her  husband,  become 
a  surety  for  a  third  person  when  the  tlebt  for  which  she  becomes 
surety  is  neither  the  debt  of  the  community  nor  of  the  husband. 

Barrinfjton,  Adm'ry  v.  Bradley  ct  at.,  310. 

See  Contracts. 
•     See  Husband  and  Wife. 

MINORS. 

A  party  permitted  by  an  Act  of  the  Legislature  to  iulo2)t  a  minor,  cannot 
appoint  a  testamentary  tutor  to  such  adopted  minor  to  the  exclu- 
sion of  the  natural  father. 

Ill  Tutor  ah  ip  of  Ellen  IP.   rpton,  175. 

The  parent  cannot  retain  the  usufruct  of  the  estate  of  the  minor  which 
he  may  acquire  by  his  own  labor  and  industry,  or  which  is  left  to 
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^HNORS.  (Continued.) 

liiin  under  the  express  coutlitiou  that  the  father  and  mother  shall 
not  enjoy  such  usufruct.     C.  C.  242. 

Oublier  v.  Bis  CreiUturs^  287. 

MONITION. 

See  Taxes,  Tax  Sales,  ki\ 

MORTGAGES. 

One  who  assumes  to  i>ay  a  mortgage  debt  by  notarial  act  is  not,  i>rop- 
erly  speaking,  a  third  possessor  who  can  discharge  himself  by  aban- 
doning the  property. 

Mrs.  Boissdc  v.  Downs,  187. 

A  tjicit  mortgage  exists  without  any  record  in  the  office  of  the  Register 
of  Mortgages,  and  it  binds  the  real  property  of  the  tutor  in  eveiy 
imrish  in  the  State. 

Ibid. 

If  a  person  contracting  an  obligation  towards  another,  grants  a  mort- 
gage on  property  of  which  he  is  not  then  owner,  this  mortgage  shall 
be  valid,  if  the  debtor  should  ever  after  acquire  the  ownership  of 
the  property,  by  whatever  right. 

Amonetty  Kc'r,  v.  Amis  ei  ah,  225.     i/ 

Future  property  can  never  be  the  subject  of  conventional  mortgage. 

Ihiil 

The  thing  claimed  as  the  property  of  the  claimant  cannot  be  alienated, 
pending  the  action,  so  as  to  x^rejudice  his  right.  If  judgment  be 
rendered  for  him  the  sale  is  considered  as  a  sale  of  another's  prop- 
erty, and  does  not  prevent  him  from  being  put  in  possession  by 
virtue  of  such  judgment. 

Bar  ell  i  v.  Dekissus  el  ah.,  280. 

The  services  and  incorporeal  rights  that  the  third  possessor  holds  on 
the  property  before  its  possession,  are  renewed  after  its  relinquish- 
ment or  after  the  sale  in  execution  made  upon  him.  His  own  cred- 
itors, after  those  who  held  their  titles  under  the  preceding  propri- 
etors, exercise  their  rights  of  mortgage  in  their  order,  on  the  prop- 
erty relinquished  or  sold  at  auction. 

Ibid. 

A  party  who  institutes  the  hypothecary  action,  cannot  interfere  with  the 
right  of  the  defendant,  as  owner,  to  alienate  the  property  during 
the  i^endency  of  suit. 

Ibid. 

To  have  effect  against  third  persons,  mortgages  must  bo  reinscribed 
after  the  lai)8e  of  ten  years,  notwithstanding  the  pendency  of  suit. 

Ibid. 

A  mortgage  granted  by  the  maker  of  a  note,  to  one  who  endorses  the 
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MORTGAGES,  (Continued.) 

note  for  the  maker's  accommodatiou,  to  secure  \^^rt\  agaii^t  liability, 
is  not  an  accessory  to  the  principal  obligation,  but  simply  a  personal 
indemnity  (lex)ending  on  the  i>ayment  of  the  note  by  the  endorser. 

Spiller  k  Allen  v.  Their  Creditors,  292. 

Subrogation  tiikes  place  of  right  for  the  benefit  of  him  who,  being  him- 
self a  creditor,  pays  another  creditor,  whose  claim  is  preferable  to 
his,  by  reason  of  his  privileges  or  mortgages. 

In  hypotliecary  actions  the  delay  for  u  suspensive  appeal  commences  to 
rim  from  the  date  of  sendee  of  the  notice  of  the  order  of  seizure 
and  sale,  which  is  notice  of  judgment  to  the  possessor  of  the  hypo- 
thecated property. 

State  V.  Judge  Sevond  Bist.  Court  of  y.  a,  39U. 

The  notice  required,  of  course,  is  a  legal  notice;  and  a  verbal  notice  by 
a  friend,  or  a  notice  served  upon  an  unauthorized  person,  is,  in  !  • 
eye  of  the  law,  no  notice. 

Ibid, 

A  curator  ad  hoe  must  be  appointed  for  a  mortgagor  who  is  absent  when 
executory  process  is  sued  out  against  the  property  mortgaged. 

Ibid. 

A  mortgage  is  a  real  right,  a  jus  in  re,  which,  in  general,  so  far  as  third 
persons  are  concerned,  can  only  be  created  by  an  observance  of  the 
forms  of  law.  Like  the  sales  of  real  estate,  it  is  necessary  that  it 
should  be  properly  recorded.  Third  persons,  without  actual  notice, 
are  not  bound  to  look  beyond  the  registry;  and  they  may  in  good 
faith  lawfully  acquire  from  the  holder  of  such  right,  all  his  interest 
which  appears  on  the  books  of  the  office. 

C<irpeniei'  v.  AUeii  et  al,y  435.   ,. 

NEW  ORLEANS. 

The  mimicipal  authorities  of  New  Orleans  are  invested  with  power  to 
establish  public  markets. 

CougotY.  City  of  N.  0.,  21. 

At  the  time  of  the  lease  of  the  Treme  Market  an  addition  or  prolonga- 
tion of  the  market-house  was  being  constructed  by  order  of  the 
City,  which  addition  was  not  included  in  the  lease — Held:  That  on 
its  being  completed,  the  City  had  the  right  to  lease  it  as  a  separate 
public  market  from  that  of  Treme,  and  no  action  for  damages  woiJd 
lie  in  favor  of  the  lessee  of  Treme  Market. 

Ibid, 

A  myotiorum  gesior  has  the  right  to  be  refunded  the  taxes  aissessed  on 
the  property  and  paid  by  him  during  the  continuance  of  his  pos- 
session; though  no  privilege  exists  therefor. 

Succession  of  James  JSrwiHy  132. 
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NEW  OKLEANS,  (Continued.) 

The  privilege  of  the  City  of  New  Orleans  for  taxes  extends  only  for  two 

years. 

Ibid. 

On  a  re-hearing: — A  contractor  by  miinicipal  authority  has  no  right  of 

action  against  the  proprietor  for  filling  up  lots  in  the  City  of  New 

Orleans,  unless  he  shows  that  the  contract  was  adjudicated  to  hini 

as  the  low^est  bidder,  in  pursuance  of  the  22d  section  of  the  Act  of 

■the  21st  March,  1850. 

Ibid. . 

A  sanitary  commission,  appointed  by  the  Board  of  Health,  cannot  re- 
cover for  services  rendered  the  Board;  tliat  Board  had  no  authority 
to  establish  a  commission.  If  they  acted  ba  agents  for  the  city  the 
Court  presumed  that  their  services  were  rendered  gratuitously;  if 
they  acted  as  officers  for  the  city,  they  .then  accepted  a  public  trust 
to  which  neither  fees  nor  emoluments  were  attached  by  any  ordi- 
nance of  the  city. 

E.  H.  Barton  et  al  v.  N.  0.,  318. 

•  Where  one-fourth  of  the  owners  of  lots  fronting  on  a  street  do  not  join 
in  a  memorial  to  have  the  street  paved,  the  Common  Council  have 
no  right  to  contract  for  its  paving;  and  such  a  contract  will  be  in- 
vaHd  ag}%inst  the  property-holders. 

McGuinn  v.  Pei'i,  326. 

By  extending  the  privilege  of  breaking  up  flatboats  on  a  certain  part  of 
the  levee  it  does  not  follow  that  the  prohibition  to  do  so  in  any 
other  part  of  the  city  has  been  withdrawn.  An  extention  of 
privilege  in  one  place  does  not  yield  it  in  another. 

Tlie  UrsuUne  Nuns  v.  Fresch,  359. 

See  Criminal  Law. 

NEGOTIORUM  GESTOR. 

See  New  Orleans. 

NOVATION. 

Novation  does  not  take  place  unless  by  the  terms  of  the  agreement  or  a 
full  discharge  of  the  original  debt. 

McRae  v.  Ilia  d'editors,  305. 

See  Sale. 

NULLITY. 

The  purchase  of  one's  own  property  is  null. 

Aldei'8on  v.  Sparrow,  227. 

OBLIGATIONS. 

No  suit  will  he  to  recover  back  what  has  been  paid  or  given  in  com- 

■ 

pliance  with  a  natural  obligation. 

Spurlin  v.  Milliheti,  217. 
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OBLIGATIONS,  (Continued,) 

The  loss  of  an  obligation  sued  uiion  must  be  proven  before  secondary 
evidence  can  be  received  of  its  import. 

Pei'k'ins  V.  Z?f«v/  ef  al.,  443. 

OFFENCES  AND  QUASI  OFFENCES. 

See  Pbescbiption. 

OPPOSITION. 

See  PiiEADiNa. 
See  PiaviiiEGE. 

PARTITION. 

A  debt  to  the  succession,  not  yet  due,  is  susceptible  of  pai*tition. 

Lelihmcy.  lierfan  fi  ahi.,  294. 
See  Su(:(T.ssioNS. 

PARTNERSHIP. 

Notice  of  the  retirement  of  a  partner  from  the  firm,  published  in  a 
newspaper  to  which  the  customer  of  the  firm  is  a  subsci-iber,  is  not 
legal  notice  to  such,  customer  of  the  dissolution  of  the  lirm.  As  to 
persons  previously  in  the  habit  of  dealing  with  the  firm,  actual 
notice  of  the  dissolution  must  be  brought  home  to  them,  Avhich  is 
usually  done  by  circular  hitters  addressed  to  the  creditors  of  the 
partnership. 

Beilly  et  al.  v.  Smith  Jr.,  31. 

Actual  notice  cannot  be  inferred  from  the  mere  fact  of  the  creditor 
being  a  subscriber  to  the  newsi)ax)er  in  which  the  notice  was  i)nb- 
lished. 

Ibid 

Tlie  mere  fact  that  one  of  the  partners  acts  as  the  cashier  of  the  firm, 
would  not,  as  a  gtnieral  rule,  charge  him  with  the  funds  he  might 
receive  and  disburse  in  the  course  of  business;  otherwise  when 
fraud  is  charged. 

Walpole  V.  ^en/roe,  92. 

If  a  debt  be  contracted  by  one  of  the  partners  of  an  ordinary  partner- 
ship, who  is  not  authorized,  either  in  his  own  name  or  that  of  the 
X^artnership,  the  other  partners  will  be  bound,  each  for  his  share, 
l^rovided  it  be  i)roved  that  the  partnership  was  benefited  by  the 
transaction.  Each  is  bound  in  proportion  to  the  number  of  i)art- 
ners,  without  any  attention  to  the  i)roportion  of  the  stock  or  profit*^ 
each  is  entitled  to.  But  where  the  recourse  of  the  creditor  is  had 
on  account  of  the  benefit  conferred  by  the  partnersliip,  by  a  con- 
tract not  its  own,  the  rule  is  different,  and  each  partner's  share  is 
to  be  fixed  in  proportion  to  the  interest  which  he  has  in  tlie  con- 
cern and  to  the  benefit  which  in  consequence  he  has  derived. 

LallandcY.  McSae  et  als.y  193. 
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The  right  of  the  creditor  does  not  arise  nuder  the  contract,  which,  as 

such,  is  not  binding  on  the  partnership:  his  action  against  each 

partner  has  for  its  basis  the  benefit  conferred.     But  to  such  a  right 

springing  from  equity  cannot  attach  a  mortgage  which  is  itself  a 

matter  of  strict  right. 

Ibid. 

Partnership  creditors  are  not  entitled  to  a  mortgage  on  the  partnership 
property,  nor  can  a  special  mortgagee  be  compelled  to  seek  pay- 
ment on  one  rather  than  another  part  or  portion  of  the  projjerty 

mortgaged.     The  right  attaches  to  all  the  property. 

Ibid. 

The  books  of  a  liquidating  partnership  are  in  the  quam  possession  of 

the  law,  and  must  be  placed  in  the  hands  of  the  Receiver  under  all 

circumstances. 

Succession  of  Audre^c,  197. 

On  the  death  of  a  partner  his  interest  in  the  assets  of  the  firm  become 
vested  in  his  heirs  at  law,  and  the  surviving  partners  can  only 
acquire  that  interest  by  transfer  or  assignment  from  the  heirs,  and 
thereby  acquire  a  right  to  sue  for  a  debt  in  their  own  name. 

Sl'iptcith  t5  Osborne  v.  Lea,  247. 

Every  partner  may,  without  the  consent  of  his  partners,  enter  into 

partnership  •  with  a  third  person  for  the  share  which  he  has  in  the 

partnership;  but  he  cannot,  without  the  consent  of  his  partners, 

make  a  partner  in  the  original  partnership,  should  he  even  have 

the  administration  of  it. 

Freliffh  v.  MiUo"  et  al. ,  418. 

Every  partner  owes  to  the  partnership  all  that  he  has  promised  to  bring 

into  the  same.     Who  promises  to  bring  into  the  partnership  a  cer- 

taiti  thing,  is  bound,  in  case  of  eviction  of  it,  in  the  same  manner 

as  a  seller  towards  the  purchaser  who  buys  from  him. 

Ibid. 

See  Appeal. 

See  Community. 

See  Corporations. 

See  Executors  and  Administrators. 

PAYMENT. 

When  the  receipt  beai*s  no  imputation,  the  jmyment  must  be  imputed 

to   the  debt   which  the  debtor  had  at  the  time  most  interest  in 

dicharging,  of  those  that  are  ecjually  due,   otherwise  to  the  debt 

which  has  fallen  due  though  less  bnrthensome  than  those  which  are 

not  yet  payable.  ^ 

Spillei'  it  AUen  v.  Their  Creditors,  292. 

If  the  debts  be  of  a  like  nature,  the  imputation  is  made  to  the  less  bur- 
thensome;  if  all  things  are  equal,  it  is  made  proportionally. 

Ibid. 

64 
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PAYMENT,  (Continued.) 

The  extiiignishmpnt  of  a  debt  by  payment  miiBt  l>e  shown  by  rettmnahk 
(y*rt*tintff. 

Succession  of  Moreira^  368. 

Payment  must  be  imputed  to  that  debt  which  the  debtor  liad  most  in- 
terest in  discharging. 

Millfn-  ^  Co.  V.  Sf*>amf*r  Trnhvp  et  ai.^  875. 

PLEADrSG. 

The  exee]>tiou  of  fis  jfemleus  is  only  admissible  when  another  action  is 
pending  between  the  same  parties,  for  the  same  object  and  growing 
out  of  the  same  cause  of  action,  before  the  same  tribunal  or  one  of 
concurrent  jurisdiction.  It  is  necessary  that  the  parties  to  the  siiit 
pleaded  as  Its  j^ent fens  should  be  the  same,  otherwise  the  exception* 
should  be  oveiTidcd. 

Ihwket  V.  h'nnres  ti  ai  204 

A  party  who  voluntarily  executes  the  judgment  of  a  Jockey  Club 
agaiusl  him  cannot  aftei'wards  come  into  Court  and  recLiim  the 
amount  so  paid. 

liiitffaman  v.  dfchi  cf  ftfs.,  249. 

The  oath  appended  to  an  answer  demanding  a  jury  trial  on  a  promissoiy 
note,  is  not  proof,  and  does  not  change  the  characU^r  of  the 
pleadings. 

Pack  and  Wife  v.  Chapman,  366. 

It  is  incumbent  for  a  party,  on  pleading  the  want  of  consideration,  to 
prove  it.     The  onus  i&  not  upon  the  plainti£f. 

Ibid 

See  Compensation. 
See    Practice. 

PLEDGE. 

Under  articles  3191,  3192,  and  3193  of  the  C.  C.  a  right  of  pledge  ejdsts 
for  the  keeping  and  feeding  of  horses,  and  a  pri^ilege  u^wu  tlie 
proceeds  of  their  sale. 

Olivia  Andrews  y.  Crande%  Sheriffs  et  al,  2()8. 

POLICE  JURY. 

Police  Juries  of  the  several  parishes  of  this  State  have  not  the  power  to 
confiscate  and  sell  cattle  running  at  large  and  belonging  to  citizens 
residing  out  of  the  j^arish. 

Martha  Halloway  v.  Police  Jury  et  ah,  203. 

The  Police  Juries  in  the  assessment  of  taxes  on  personal  and  real  prop- 
erty cannot  discriminate  between  citizens  and  non-residents  of  the 
parish — they  are  not  at  liberty  to  tax  the  property  of  non-resident.s 
higher  than  that  of  citizens  of  the  parish — but,  on  the  contrarr, 
they  are  required  in  the  exercise  of  the  power  of  taxation  to  levy 
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POLICE  JURY,  (CoiUhiued) 

an  equal  and  uniform  tax  on  every  species  of  iiroiKjrty  juid  on  all 
ti*ades  and  professions,  in  their  respective  parishes,  which  have 
been  made  the  subject  of  taxation  by  the  Legislature  on  behalf  of 
the  State. 

An  ordinance  of  a  Police  Jury  making  such  a  distinction  as  afore-men- 
tioned, between  the  property  of  citizens  and  non-residents  of  the 

parish,  is  absolutely  null  and  void. 

Ihid, 

PRACTICE. 

Where  the  defendant  does  not  urge,  in  this  Court,  any  of  the  bills  of 

exception  taken  by  him  to  the  rulings  of  the  court  below,  it  will  be 

considered  a  waiver  of  those  exceptions. 

Cannon  v.  White,  85. 

« 

The  death  of  a  party  to  a  suit  is  no  cause  for  its  dismissal:  the  survivora 

of  the  partnership  or  the  legal  representatives  of  the  deceased  may 

be  made  parties  on  i)etiti<)n. 

ToiM  cO  Co.  V.  Y'oung,  162. 

Where  the  allegations  of  the  petition  were  insufficient  to  admit  proof  of 

the  agency  with  the  right  of  the  agent  to  stand  in  judgment  and 

receive  citation  for  his  i)rincipal,  the  case  will  be  remanded  for  a 

new  trial. 

AldUje  d:  Co.  v.  Knox  ct  Pugh  et  ah,  180. 

Where  the  domicil  of  tht»  defendant  is  known,  citation  must  be  ad- 
dressed to  him  there. 

Ibid. 

A  nuindamuM  will  not  lie  against  a  Judge  a  qao  to  compel  him  to  allow 
an  appeal  on  a  judgment  refusing  a  mandamus  to  compel  a  Justice 
of  the  Peace  to  issue  a  commission  to  take  testimony.  The  remedy 
is  by  appeal  to  the  District  C>ourt,  and  ultimately  to  this  Court, 
when  the  amoimt  gives  such  appellate  jurisdiction. 

The  State  y.  The  Third  District  Court  of  Xew  Orleans,  185. 

When  a  Court  usurps  jurisdiction  the  proper  remedy  is  }>y  the  writ  of 

prohibition. 

Ibid. 

It  is  not  in  the  authority  of  a  court  to  appoint  r.r  par/e  a  Receiver  of 
assets  belonging  to  a  partnership.  A  writ  of  stHpiestration,  or  a 
rule  upon  the  defendants  to  (loncur  in  the  apiK)intment  of  a  Re- 
ceiver by  the  parties,  would  be  the  proi)er  remedies. 

Martin  et  al.  v.  Blanch  in  et  ah,  237. 

Where  the  plaiutiflf  resides  out  of  the  State,  or  in  the  State,  but  in  a 
different  parish  from  the  defendant,  the  latter  may  institute  against 
the  former  a  demand  in  reconvention  for  any  cause,  even  for  such 
as  are  not  connected  with  or  incidental  to  the  principal  demand. 

Sjnnney  v.  Ilf/de  cC*  McKie,  250. 
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PRA.CTICE,  (Coniimied.) 

The  right  of  this  Court  to  issue  writs  of  habeas  corpus  extends  only  to 
cases  where  the  parties  are  in  actual  custody  under  process,  in  all 
cases  in  which  it  may  have  appellate  jurisdiction.  It  does  not  ex- 
tend to  the  authority  of  taking  a  child  from  the  custody  of  its 
parents. 
ManoHvrier  and  Wife  praying  for  a  writ  of  Habecut  Corpus,  257. 

A  judgment  homologating  an  administrator's  account  and  discharging; 
the  administrator,  rendered  upon  publication  made  X)ursuant  to 
Art.  1172  of  the  C.  C,  is  not  res  judicata  as  to  the  heirs.  That 
form  of  notice  is  meant  merely  for  creditors.  The  heirs  should 
have  been  cited. 

Su4icession  of  Yarborough,  258. 

An  error  of  fact,  whether  proceeding  from  fraud  Or  not,  is  always  subject 
to  re-examination  at  the  instance  of  the  party  aggrieved  by  the 
error. 

LeBlancY.  Bertantet  als.,  294. 

A  party  cannot  be  controlled  in  the  order  in  which  he  chooses  to  offer 
his  proofs. 

Mrs,  Gordon  v.  MiUamlon,  347. 

See  Attachment. 

See  Bills  of  Exchange,  &c. 

See  Contracts. 

See  CouBTS. 

See  ExEGiTTOBS  and  Adhinistbatobs. 

See  Injunction, 

See  MoRTOAOES. 

PRESCRIPTION. 

A  judgment  of  nonsuit  rendered  on  motion  of  defendant's  counsel, 
when  the  counsel  for  the  plaintiff  declines  .to  go  into  the  case,  is 
not  such  an  abandonment  of  the  demand  as  is  contemplated  by  Ar- 
ticle 3485  of  the  Civil  Code,  and  prescription  is  considered  as  inter- 
rupted during  the  pendency  of  the  action. 

Price  et  til.  v.  Emerson,  95. 

The  action  to  rescind  a  sale  for  non-payment  of  the  price  is  prescribed 
by  ten  years.     The  court  has  the  right  to  grant  some  indulgence  to 
i  the  debtor,  provided  it  does  not  exceed  six  months. 

Hunter  v.  Williams,  129. 

A  claim  for  damages,  ex  delicto,  is  prescribed  by  one  year. 

Ifarris  v.  N.  0„  0.  &  G.  W.  R,  R.  (h.,  140. 

The  right  of  action  on  a  letter  of  credit  is  prescribed  by  the  lapse  of  ten 
years;  on  account  for  moneys  advanced  it  is  prescribed  by  the  lapse 
of  three  years. 

Regis  v.  Hebeji,  Administrator,  224. 
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PRESCRIPTION,  (Conlimied.) 

The  factor,  agent,  or  correspondent,  to  whom  a  letter  of  credit  is  di- 
rected, and  who  furnishes  the  person  named  with  the  amount  of 
money  specified,  stands  in  the  relation  of  a  drawee  of  a  bill  of  ex- 
change, to  the  merchant  who  gives  said  letter,  and  so  soon  as  he 
advances*  or  furnishes  the  amount  of  money  specified,  the  letter  of 
credit,  like  a  bill  of  exchange  paid  by  the  drawee,  becomes  extin- 
guished, and  the  right  of  action  lies  upon  an  account  for  moneys 
advanced,  and  not  on  the  letter  or  order  to  furnish  the  money;  and 
it  is  barred  by  the  lapse  of  three  years. 

Tl^id. 

A  note  specially  endorsed  by  the  payee  to  one  person  will  be  prescribed 
by  five  years  when  there  is  not  sufiicient  evidence  to  establish  a  iicic 
promise. 

Penn  v.  Ci'mt/ord,  255. 

The  defendant  stated  on  the  first  presentment  tliat  "he  thought  tlie 
note  had  been  settled,  but  if  not,  he  would  arrange  it";  and  on  the 
second  presentment  he  stated  that  **  he  would  see  the  plaintiff  and 
settle  the  amount  of  the  note." — Held:  That  this  evidence  is  too 
doubtful,  uncorroborated,  to  interrupt  prescription. 

Ibid, 

The  prescription  for  a  merchant's  account  is  three  years. 

Sticcessioti  of  Yctrborough,  258. 

Actions  for  torts,  injurious  words,  whether  verbal  or  written,  and-  that 
for  damages  caused  by  animals,  or  resiilting  from  offences  or  quasi- 
offences,  are  prescribed  by  one  year. 

WJiile  V.  M(tguire  et  cds.,  338. 

The  hypothecary  action  against  the  third  possessor,  who  holds  in  good 
faith,  by  a  title  translative  of  property,  is  pre8criV)ed  by  the  lapse  of 
ten  years.     C.  C.  3442;  11  L.  R.  256. 

Adle  et  als.  v.  Prudhoimne  and  Wife,  343. 

A  change  of  residence  openly  and'  publicly  made  ftom  one  part  or  State 
of  our  common  country  to  that  of  another,  cannot  be  considered  an 
act  on  the  part  of  the  debtor  which  suspends  prescription,  and  cre- 
ates a  proper  case  for  the  application  of  the  maxim,  conira  non  va- 
lentetn  agere  non  cui'rit  prescripfio;  and  the  fact  of  his  pecuniary  em- 
barrassments at  the  time  of  such  removal,  does  not  ;>«•  se  vary  the 

case. 

Camd  Bank  v.  Beard,  345. 

Whenever  it  is  necessary  to  enforce  a  judgment  by  a  separate  and  dis- 
tinct action  from*  the  one  in  which  judgment  was  rendered,  the 
right  to  such  action,  it  being  a  personal  action,  is  prescribed,  under 
article  3508  of  the  Code,  by  ten  years. 

Succession  of  BeckJinun,  352. 
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PKESCRIPTION,  (Continued.) 

The  necessity  of  instituting  a  separate  aetion  to  enforce  a  judgmeut  ex- 
.ists  in  two  cases: — the  first,  when  the  judgment  is  a  foreign- judg- 
ment; the  second,  when  it  is  a  domestic  judgment,  but  the  judg- 
ment debtor  has  died  and  his  estate  is  under  administration. 

Ihid. 

The  prescrij)tion  of  a  foreign  judgment  commences  running  from  the 
date  of  the  judgment.  In  the  case  of  a  domestic  judgment,  it  com- 
mences running  from  the  death  o2  the  debtor. 

•     IhiiL 

Judgments  are  not  barred,  undei-  the  statute  of  April  SOth,  1853,  befon* 

the  lapse  of  ten  years  from  its  promulgation. 

Rid. 

The  articles  of  the  Code  3501  and  3502  fix  the  prescription  resiiltiu^ 
from  offences  and  quasi-offencos  at  one  year  from  the  time  wlitu 
the  iUtmage  is  sustained.  The  plaintiff  can  only  be  entitled  to  \\x 
damages  actually  proven. 

Meiitier  v.  N.  0.  0.,  &  0.  W.  R.  K.  Co,  et  id.,  354. 

An  action  arising  out  of  a  contract  of  mandate  is  barred  by  the  prescrip- 
tion of  ten  ye4irs. 

Herefo7'(i  &  White  y.  Lenn^ich  Curator ,  397. 

See  Absentee. 
See  Servitttdes. 

PRINCIPAL  AND  AGENT, 

•  An  agent  cannot  be  permitted  to  assume  duties  and  trusts  incompatibk 
with  his  agency,  nor  validly  exercise  such,  agency  after  he  has  ac- 
quired an  interest  adverse  to  his  principal. 

Knahe  el  aJ,  v.  IWnot  et  f//s.,  IH. 

Where  the  object  of  a  contract  of  mandate  made  in  the  city  of  New  Or- 
leans, was  the  collection  of  debts  due  by  a  debtor  residing  in  another 
State,  or  whose  succession  had  been  opened  in  another  State;  ani 
to  effect  that  objec^t,  the  nnindatorj'  was  empowere<l  to  purchas* 
lands  in  the  State  of  the  debtor^  residence,  for  the  account  of  ti 
principals — the  titles  to  be  talt(*n  in  the  name  of  the  niandatorji 
and  titles  to  be  by  him  subsequently  made  to  the  principal— /^'■^i 
That  in  a  suit  here  by  the  principals  against  the  agent,  for  an 
count  of  his  agency,  the  conveyance  of  the  lands  by  the  agent  t<^ii^ 
principals,  as  provided  for  in  the  contract,  is  clearly  an  incident 
the  account  to  be  rendered,  and  as  such  is  a  proper  matter  for  a 
cree  of  the  Louisiana  court,  which  being  competent  to  ente 
the  actio  vianthUi  dirt>cta,  is  comi)etent  to  ]miss  upon  all  incul 
and  acces.sories  of  that  action. 

^icJio/sous  Heir.'i  et  (d.  v.  //  JV.  UeHttcn,  .'Pi 

In  a  suit  against  an  attorney  in  fact,  for  an  account  of  his  agencv,  j 
the  principals  in  the  contract  should  be  joined  in  the  action.    l| 
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PRINCIPAL  ANP  AGENT,  ( Cojitinued. ) 

attorney  cannot  be  held  to  render  as  many  accounts  of  his  agency 
as  there  are  principals  in  a  joint  contract. 

IbuL 

Wliere  no  complaint  htw  been  made  in  regard  to  the  manner  in  which 
an  agent's  duties  have  been  performed,  he  is  presumed  to  have 
acted  within  the  sphere  of  liis  authority. 

Ford  V.  Danl'Sy  119. 

When  the  intent  of  the  parties  is  doubtful,  the  construction  put  upon 
it,  by  the  manner  in  which  it  has  been  executed  by  both,  or  by  one 
with  the  express  or  implied  assent  of  the  other,  furnishes  a  rule  for 
its  ink'rpretiition. 

U7///<mw,  Knrtitrir,  v.  McHdllon^  19(5. 

The  merchant  is  but  the  agent  of  his  priucii)al,  and  he  is  bound  to  ac-  • 
count  in  good  faith  for  all  sums  made  from  contracts  entered  into 
on  behalf  of  his  principal.     The  law  will  not  permit  him  to  make  a 
profit  out  of  such  contnicts. 

Payne  d;  Ilarrwon  v.  Waterston,  239, 

Where  there  is  a  special  contract  which  fixes  a  contingent  compensa- 
tion, a  party  cannot  recover  on  a  quantum  meruit 

Spear  y.  Gardner  tX:  Densler,  383. 

The  principal  may  revoke  his  power  of  attorney  whenever  he  thinks 
proper,  and,  if  necessary,  compel  the  agent  to  deliver  up  the  written 
instniment  conttiining  it,  if  it  be  under  private  signature. 

Ibid,    • 

See  COBPORATIONS. 

See  Mandate. 
See  Presckiption. 

PRIVILEGE. 

Privileges  cannot  bo  acquired  by  suits  or  seizures  after  a  surrender 
made  by  a  debtor  to  liis  creditors;  and  the  creditor  on  whose  oppo- 
.         sition  to  the  tableau  of  distribution  a  reduction  is  ordered  of  the 
amount  allowed  by  the  syndic  as  counsel  fees,  cannot  claim  the  ex- 
clusive benefit  of  such  reduction. 

Mcintosh  et  al.  v.  Merchants'  <!t  Planters'  Ins,  Co,,  12. 

Privileges  are  stricti  juris,  and  can  only  exist  by  an  express  law  creating 
them. 

Cause  V.  JBullard,  107. 
jjj.ir.«        Persons  who  have  advanced  money  towards  the  purchase  of  slaves,  or 
t**o^  '  consignees  or  commission  agents  who  have  furnished  funds  for  a 

i^jM^ii  '^  like  object,  acquire  no  privilege  thereby  imder  Ai'ticle  3214  of  the 

(/ivil  Code  as  amended.     Nor  do  such  advances  2>^'  ^^'  create  any 
I  S'  '  privilege  on  slaves  under  our  existing  laws. 

^^^fUi--  Ibid. 
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PRIVILEGE,  (Continued.) 

The  provisions  of  our  own  laws  are  to  be  alone  consulted  for  the  exist- 
ence and  enforcement  of  privileges. 

Ml 

The  class  of  oppositions  by  which  the  proi>erty  of  the  tiling  seized  is 
claimed,  is  a  distinct  suit;  not  so  the  opposition  which  merely  as- 
serts a  lien  or  privilege  superior  to  that  of  the  seizing  creditor. 

Cator  V.  Merrill  dt  Co.,  137. 

The  privilege  of  a  commission  merchant  or  factor  is  two-fold:  first,  for 
advances  specially  made  upon  the  goods  which  are  seized;  and  sec- 
ond, for  a  general  balance  of  account. 

Ml 

A  vendor's  privilege  does  not  apply  to  contracts  miule  in  a  State  where 
no  such  privilege  exists;  even  if  a  portion  of  the  goods  were  in  Nev 
Orleans  at  the  time  of  tlie  contract — movables  having  no  situs,  as  a 
general  rule. 

Brent f  Son  d'  Co,  v.  Shouse  et  ai,  158. 

The  vendor's  privilege  on  movables  is  unknown  to  the  Common  law. 

Ibid. 

PariljgTaph  2d  of  article  3184  of  the  Civil  Code,  giving  a  privilege  on 

bles  to  a  workman  or  laborer  for  the  price  of  his  labor  on  the 

mo\%ble  which  he  has  repaired  or  made,  if  the  thing  cpntinues  in 

.  ;^iils^)Sscs8ion,  applies  only  to  him  who  has  contrac^ted  to  do  the 

'^0lfk,  and  not  to  journeymen  and  other  mechanics  whom  he  has 


•employed  to  work  under  him. 


Landry  v.  Blandiard,  SJi&nff,  et  aly  173. 

Privileges  are  stricli  juris  (C.  C.  3152),  and  tlie  party  claiming  them 
must  point  to  the  express  law  which  gives  him  such  right  of  prefer- 
ence on  account  of  the  nature  of  the  debt. 

Ml 

Debts  due  for  necessary  supplies  furnished  to  any  farm  or  plantation, 
are  privileged  on  the  product  of  the  last  crop,  and  tlie  crop  at  pres- 
ent in  the  ground. 

McBae  v.  His  Creditors,  305. 

A  repairer  of  carts,  wagons,  &c.,  has  no  privilege  upon  the  proceeds  of 

the  sale  of  a  plantation  on  which  they  were  used. 

Ilml 

An  overseer  has  no  privilege  on  the  crop  of  the  year  subsequent  to  hi? 

services,  unless  the  crop  was  in  the  ground. 

Ibid. 

An  engineer  has  no  privilege  by  the  Code,  and  a  seizure  gives  him 

none.     The  creditor  of  an  insolvent  cannot  litigate  his  demand  for 

a  privilege  in  a  separate  suit  against  the  syndic. 

Jbiil 

The  creditor  cannot  be  allowed  two  privileges  on  the  same  thing,  so  t» 

to  draw  a  double  dividend  from  two  different  funds.     Workmen. 
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PRIVILEGE,  (Continued,) 

and  persons  furnishing  materials,  have  no  privilege  when  their 
claim  is  over  $500  and  the  agreement  has  not  been  reduced  to 

writing  and  registered  with  the  Recorder  of  Mortgages. 

Ihiil 

See  New  Orleans. 
See  Pledge. 

PUBLIC  LANDS. 

Priority  of  right  gives  priority  of  title  in  the  case  of  a  conflict  between 
a  preemption  claim  and  the  location  of  an  internal  improvement 
land  warrant,  on  lands  granted  to  the  States  by  Congress. 

Bllis  V.  Old,  146. 

The  Act  of  Congress  of  the  19th  of  June  1834,  reviving  the  Act  of  the 
29th  of  May  1830,  must  be  considered  as  embracing  provisions 
engrafted  on  the  latter  Act  by  the  statute  of  the  23d  of  January 
1832,  iinder  which  it  was  not  legal  to  assign  or  transfer  a  certificate 
of  purchase  from  the  Register  of  the  Land  Office,  previous  to  the 
issuing  of  the  patent. 

Steinstpring  et  aL  v.  Bennett  &  Sprague,  201. 

A  patent,  to  whomsoever  issued^  inures  to  the  benefit  of  him  to  whom 

the  patentee  would  be  bound  to  make  conveyance  of  the  legal 

title.  '  ^  " 

Ibid.  *.. 

i  Where  a  party  purchases  from  another  his  interest  in  certain  land,  and 

K.  a  patent  is  obtained  therefor,  the  former  is  merely  an  equitable 

owner;  and  as  the  patent  by  fiction  of  law  refers  back  to  the'day  of 

entry  and  takes  date  with  it,  the  sale  of  his  interest  was  the  sal^  of , 

the  land  itself.  21  Howard,  240. 
^  Ihid, 

'■*'  Improvements  upon  public  lands  cannot  form  the  object  of  a  contract, 

where  the  party  is  not  in  a  situation  to  avail  himself  of  the  preemp- 
tion laws.     Being  a  trespasser,  he  cannot  claim  indemnity  for  his 

rp  improvements. 

cM  Spurlin  v.  MUlikin,  217. 

The  location  of  an  Internal  Improvement  warrant,  under  the  Act  of 
^^  Congress  of  the  4th  September,  1841,  on  land  to  which  a  valid       • 

i^  preemption  right  existed,  is  void  and  cannot  be  rendered  valid  by 

a  subsequent  approval  of  the  land  to  the  State.  Priority  of  right 
gives  priority  of  title  in  contests  of  this  kind. 

Ludeling  v  Vester,  Adm^r,  450. 

PUBLIC  OFFICER. 

A  public  officer  appointed  by  the  Governor  during  the  recess  of  the 
Senate,  and  afterwards  confirmed,  dates  his  term  from  the  original 
appointment,  and  not  from  the  time  of  his  confirmation,  although 
a  new  commission  then  issued. 
j^  t^'  Shepherd  v.  Haralson^  134. 

1&  65 
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PUBLIC  OFFICER,  (Continued) 

Sworn  public  officers  not  charged  with  fraud  must  be  supposed,  until 
the  contrary  be  shown  by  cogent  proof,  that  they  have  properly 
exercised  the  discretion  Tested  in  them  by  law. 

TempleUm  v  Morgan  Collector ,  438. 

A  collector  of  levee  tax  is  a  public  officer  whom  the  District  Judge  is 
bound  to  know  the  identity  of,  and  his  signature.  He  acts  as  such 
without  any  pecuniary  interest  to  disqualify  him  from  the  trust. 

Ibid 

In  the  absence  of  any  special  provision  of  law  as  to  the  manner  in 

which  the  levee-tax  collector  should  make  the  sales  of  the  property 

of  delinquent  tax  payers,  recourse  must  be  had  to  other  laws  in  pari 

materia. 

Ibid, 

See  Levebs. 

See  Sale. 

PUBLIC  USE,  DEDICATION  TO 

The  intention  to  dedicate  to  public  use  must  be  signified  in  a  manner 

not  liable  to  donbt  or  misconstruction,  by  something  more  tlian 

symbols  of  uncertain  import  or  fanciful  adornments  with  which  it 

has  pleased  a  draughtsman  to  decorate  a  plan  of  property.    New 

facile  presumitur  donare. 

Heirs  of  David  v.  New  Orlean4f,  404.  J 

Words  indicative  of  an  intention  to  give  should  be  found  on  the  plan  in 
order  to  clothe  it  with  such  an  effect.  The  public  should  accept 
the  dedication  by  using  the  ground  for  the  purposes  indicated. 

Ibid. 
A  market-house  is.  not  necessarily  public  property;  it  may  be  the  ob- 
ject of  individual  ownership. 

Ibid. 

RESCISSION. 

See  Sale. 

RECONVENTION. 

Damages  incident  to  the  institution  of  a  suit  for  the  recovery  of  any 
civil  right  cannot,  as  a  general  rule,  be  recovered  upon  a  demand 

in  reconvention. 

Harris  v.  N,  O,,  O,  d:  (t\  W,  H,  R,  Ok,  140. 

See  Damages. 

See  Pleading. 

See  Praotige. 

REDHIBITION. 

In  redhibitory  actions,  the  conjectural  opinions  of  physicians  withont 
any  post  mortem  examination  are  not  of  themselves  sufficient  evi- 
dence to  establish  the  origin  of  the  disease  of  which  the  slave 

died. 

Parlange  dt  Co,  v.  Parlange  <fc  Co.,  17. 


I 
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REDHIBITION,  (Continued) 

The  redhibitory  action  cannot  be  maintained  where  the  latent  defect 
or  vice  of  character  of  the  slave  sold  is  brought  home  to  the  knowl- 
edge of  the  purchaser,  and  the  sale  was  made  with  a  guarantee  of 

titie  only. 

Bell  V.  Lacy  (&  Co.,  51. 

The  presumption  which  arises,  under  article  2508  0.  C,  from  the  ap- 
pearance of  a  malady  in  a  slave  within  three  days  immediately  sub- 
sequent to  the  sale,  will  give  way  to  direct  evidence  or  to  opposite 
presumptions  of  a  controlling  character;  but  the  vendor  must  make 
out  more  than  a  speculative  and  possible  case.  The  opinion  of  a 
physician  who  never  saw  the  slave,  as  to  the  sudden  appearance  of 
the  malady  in  most  cases,  and  as  to  the  probable  effect  of  the 
atmosphere,  coupled  with  the  apparent  good  health  of  the  slave  on 
the  day  of  the  sale,  is  not  sufficient  to  destroy  the  legal  presump- 
tion created  by  this  article. 

Oause  V.  Bullard,  107. 

REGISTRY. 

The  law  does  not  require  the  registry  of  a  tax  collector's  sales  in  the 
office  of  conveyances  out  of  New  Orleans. 

Aldersony,  farrow ^  227. 

The  Civil  Code  of  1825  requires  a  registry,  as  regards  third  persons,  of 
only  instruments  made  under  private  signature.  The  recording 
of  other  acts  is  provided  for  by  legislative  enactments.  Acts  of 
1865,  No.  274,  p.  335,  and  No.  285,  p.  345.  The  first  of  these  two 
Acts  is  a  substantial  re-enactment  of  the  7th  section  of  the  Act  of 
1810,  p.  60;  and  of  the  1st  section  of  the  Act  of  1813,  p.  206. 

Ibid. 

RES  JUDICATA. 

The  authority  of  the  thing  adjudged  takes  place  only  with  respect  to 
what  was  the  object  of  the  jiidgment.  The  thing  demanded  must 
be  the  same;  the  demand  must  be  foimded  on  the  same  oause  of 
action;  the  demand  must  be  between  the  same  parties,  and  formed 
by  them  against  each  other  in  the  same  quality. 
Peyton  v.  Enos,  135,  and  Cantrelle  v.  B.  C  C,  St,  James,  442. 

A  mere  dismissal  of  a  rule  cannot  have  any  greater  effect  in  the  court 
before  which  the  same  has  been  rendered,  than  a  judgment  of  non- 
suit. 

Succession  of  Andrew ^  197. 

Therefore,  when  a  nile  has  been  dismissed  and  a  second  taken,  the  de- 
fendant cannot  plead  res  judicata. 

Ibid. 

REVENDICATION. 

See  Action. 
See  Community. 
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ROADS  AND  LEVEES. 

See  Leyees. 

See  PuBMO  Officeb. 

SALE. 

Where  there  is  an  •exclusion  of  waranty  in  an  act  of  sale,  the  vendee, 
on  eviction,  can  only  recover,  besides  costs,  the  price  which  he 
paid,  which  will  bear  interest  from  the  date  of  the  eviction. 

Bach  V  Syndic  of  MiUery  44. 

Where  a  party  is  cited  in  warranty,  and  he  neglects  to  call  in  his  war- 
rantor, in  a  separate  action,  he  can  only  recover  from  his  warrantor 

the  costs  of  the  former  suit  up  to  the  date  of  the  citation. 

IhUL 

Where  a  sale  was  made  without  any  warranty  oi*  recourse  whatever^  the 
purchaser  bought  at  his  own  risk  and  peril,  and  could  not  claiiu 
restitution. — ErgOj  the  vendor  was  a  good  witness  and  not  inter- 
ested in  proceedings  aUeunde, 

Cannon  y.  White,  85. 

A  purchaser  in  bad  faith  owes  indemnity,  and  is  entitled  in  law  to  no 
other  claim  for  his  improvements  than  those  stated  in  the  three 
first  sentences  of  the  C.  C.  Art.  500. 

Ibid, 

The  title  acquired  by  the  vendor  of  property  subsequent  to  the  time  of 
the  divestiture  of  his  interest  inures  to  the  benefit  of  his  vendee. 

Zunts  V.  Mrs.  CourceUe  el  oL ,  96. 

There  can  be  neither  increase  nor  diminution  of  price  on  account  of 
disagreement  in  measure,  when  the  object  is  designated  by  the 
adjoining  tenements,  and  sold  from  boundary  to  boundary. 

Barrow  v.  Miller  et  ah,,  114. 

The  State  is  but  a  trustee  of  the  lands  granted  it  by  Congress,  or  their 
proceeds,  for  the  benefit  of  the  inhabitants  of  the  townships;  and 
where  notes  are  made  payable  to  the  State  Treasurer,  he  may  weD 
stand  in  judgment  for  the  rescission  of  the  sale  for  non-payment 
of  the  price. 

Hunter,  State  Treasurer,  v.  Williams  et  als.,  129. 

The  sale  of  a  thing  belonging  to  another  person  is  null;  it  may  give 

< 

rise  to  damages  when  the  buyer  knew  not  that  the  thing  belonged 
to  another  person. 

Ahxander  v.  Guzman,  251. 

A  sale  of  property  without  registry  is  binding  upon  those  claiming  as 
donees  under  a  subsequent  act  of  donation  by  the  vendor. 

Ibid, 

Where  the  entire  furniture  of  a  dwelling  was  sold  but  not  delivered, 
and  the  key  of  the  building  was  not  given  up  to  the  vendee,  or  any 
eqtdvalent  act  done — Held:  That  there  was  no  constructive  delivery, 
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although  the  policy  of  insurance  on  the  furniture' was  transferred. 

McGlosJcey  v.  The  Central  Bank  of  Alabama^  284; 

The  consent  to  transfer  vests  the  property  in  the  obligee;  yet  this  effect 

is  strictly  confined  to  the  parties  until  actual  delivery  of  the  object. 

If  the  vendor,  being  in  possession,  should  by  a  second  contract 

trans  er  the  property  to  another  person  who  gets  the  possession 

before  the  first  obligee,  the  last  transferree  is  considered  as  the 

proprietor,  provided  the  contract  be  made  on  his  part  bona  fide  and 

without  notice  of  the  former  contract.     In  like  manner  if  personal 

property  be  transferred  by  contract,  but  not  delivered,  it  is  liable 

in  the  hands  of  the  obligor  to  seizure  and  attachment  in  behalf  of 

his  creditors. 

Ihid, 

Sales  or  charges  of  personal  property  are  void  against  bona  fide  pur- 
chasers and  creditors,  unless  possession  is  given  before  such  hoiui 
fixle  purchaser  or  creditor  acquire  his  right  to  possession.  What  is 
delivery  or  possession  depends  on  the  nature  of  the  property;  it 
may  be  constructive  or  actual;  the  delivery  of  the  key  of  the  store 
in  which  it  is  contained;  or  an  order  accepted  by  the  person  in 
whose  custody  it  is  held,  if  at  the  order  of  the  vendor,  is  good  evi- 
dence of  delivery. 

Ibid. 

The  tradition  or  delivery  is  the  transferring  of  ithe  thing  sold  into  the 

power  and  psssession  of  the  buyer.     The  tradition  or  delivery  of 

movable  effects  takes  place  either  by  the  real  tradition  or  by  the 

delivery  of  the  keys  of  the  building  in  which  they  are  kept,  or  even 

by  bare  consent  of  the  parties  if  the  things  cannot  be  transported 

at  the  time  of  sale,  or  if  the  purchaser  had  them  already  in  his 

possession  under  another  title. 

Ibid. 

In  all  cases  where  the  thing  sold  remains  in  the  possession  of  the  seller 
because  he  has  reserved  the  usufruct,  or  retains  possession  by  a 
precarious  title,  there  is  reason  to  presume  that  the  sale  is  simulated, 
and  with  respect  to  third  persons  the  parties  must  produce  proof 
that  they  are  acting  in  good  faith,  and  establish  the  reality  of  the 
sale.     This  article  is  exceptional  to  articles  1917  and  2243. 

Ibid, 

That  possession  is  called  precarious,  which  one  enjoys  by  the  leave  of 

another  and  during  his  pleasure.     The  title  which  excludes  the 

ownership,  such  as  a  lease,  is  also  called  pbecakious. 

Ibid, 

The  origin  of  the  title  and  the  relationship  of  the  vendor  and  vendee 
are  matters  of  geneology;  which  is  a  proper  subject  of  parol 
evidence. 

Smiih  V.  Porter,  370. 


518  INDEX. 

SALE,  (Coyitinueil) 

A  purchaser  will  not  be  made  to  comply  with  the  terms  of  sale  with  a 
cloud  resting  upon  his  title.  It  is  a  different  thing  where  the  pur- 
chaser complies  voluntarily  with  the  terms  of  sale  and  goes  into 

po^ession. 

Succession  of  Mf^s.  WebeTy  420. 

The  vendor,   the  production  of  whose  authorization  was  promised, 

without  being  in  default,  does  an  act  equivalent  to  such  x>roduction 

of  the  original  act  of  authorization,  when  he  produces  a  ratification 

of  the  sale  in  due  form. 

Carpenter  v.  Allen.  435. 

'  A  party's  right  does  not  depend  upon  the  registry  of  the  act  of  rati- 

fication. 

Ibid. 

Whenever  one  of  two  innocent  persons  must  suffer,  the  law  throws  the 

loss  upon  him  by  whose  negligence  or  fault  the  damage  is  occa- 

'  sioned. 

Ibid, 

SALE,  JUDICIAL. 

The  waiver  of  the  advertisement  deprives  the  sale  by  the  Sheriff  of  its 
character  of  a  formal  sale. 

Esnaultv.  (holey,  TxUor,  165. 

The  remedy  by  a  sale  a  lafolle  enchei^et  is  a  harsh  one,  which  must  in 
all  cases,  be  strictly  preceeded  by  an  observance  of  all  the  forms  of 
law  known  in  commutative  obligations;  and  the  putting  in  default, 
by  a  tender  of  a  formal  deed  of  sale,  is  a  condition  precedent  to  a 
recovery  of  damages. 

Jennings  Y,  Hodges^  Sheriff,  et  (d.,  321. 

The  Sheriff's  return  in  relation  to  sales  made  by  him  under  execution, 
is  only  prima  facie  evidence  of  the  facts  stated  in  it  bet^'een  the 
parties,  and  is  subject,  like  other  presumptive  evidence,  to  be 
rebutted  by  contrary  proof. 

Grant  &  Co,  v.  Harris  et  als.,  323. 

See  Injunction. 
See  Judgment. 

See  MOBTGAGE. 

See  Public  Lands. 
See    Sheriff. 

SEIZURE  AND  SALE. 

Where  an  order  of  seizure  and  sale  improvidcntly  issues,  the  judgment 
of  the  lower  court,  directing  it,  will  be  revoked. 

Teinpleton  v.  Levee  Cwnmissioners,  117. 

See  Afpeaii. 
See  JuBiES,  &o. 
See  MoBTGAOB. 
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SEPARATION. 


Where  a  judgment  of  separation  of  property  was  rendered  contradic- 
torily, on  due  proof,  and  not  upon  the  confession  of  the  husband — 
Held:  That  the  plaintiff  was  regularly  separated  in  property  with 
her  husband,  and  that  the  decree  of  separation  carried  with  it  a 

dissolution  of  the  community. 

Mary  Spencei'  v.  Risl  et  cU. ,  318. 

See  Husband  and  Wife, 

SEQUESTRATION. 

Proceedings  by  sequestration  against  an  absconding  debtor,  under  the 
Act  of  1826,  before  a  different  tribunal  from  that  of  the  domicil  of 
such  absconding  debtor,  are  coi'am  tion  judice. 

Spear  et  als,  v.  Ha/jelberg^  8. 

The  charges  of  a  Sheriff  for  keeping  property  under  a  writ  of  sequestra- 
tion, so  far  as  they  are  not  regulated  by  the  fee  bill,  are  the  subject 

of  proof,  and  not  of  judicial  discretion. 

WiikoiishiY,  Witkouski,  232, 

A  writ  of  sequestration  which  has  been  issued  without  the  affidavit  and 
bond  required  by  Art.  276  of  the  Code  of  Practice,  will  be  set  aside. 

McCleyulon  v.  Bennett  eft  Addison,  336. 

SERVITUDES. 

A  strict  and  rigid  application  of  the  articles  of  the  Code  on  the  titie  of 
predial  servitudes  would  be  destructive  to  agricultural  industry. 

Minor  v.  WrigTiiy  151. 

Services  imposed  for  the  common  or  pubUc  utility  relate  to  the  sj^ace 
which  is  to  be  left  for  public  use  by  the  adjacent  proprietors  on  the 
shores  of  navigable  rivers,  and  for  the  making  or  repairing  of  levees, 
roads  and  other  public  or  common  works.     C.  C.  661. 

Watson  y,  Marshall,  231. 

All  that  relates  to  this  kind  of  servitude  is  determined  by  laws  or  partic- 
ular regulations.     C.  C.  661. 

Ibid, 

The  5th  section  of  the  Act  of  1829  provides:  **That  the  earth  which 

shall  be  employed  for  the  repairs  and  construction  of  a  levee  shall 

be  taken  at  the  distance  of  at  least  twenty  feet  from' the  base  of  said 

levee,  on  the  side  of  the  river.     An  exception  is  made  in  regard  to 

the  parishes  of  Concordia  and  Ouachita,  in  which  the  Police  Juries 

have  plenary  powers  as  to  roads  and  levees.    {  52. 

Ibid, 

Prescription  ceases  to  run,  wlienever  the  debtor  or  possessor  makes  ac- 
knowledgment of  the  right  of  the  person  whose  titie  they  prescribed. 
So  that  where  defendants  aggravated  a  servitude  within  ten  years, 
prescription  was  interrupted,  and  the  plain tiff^s  right  acknowledged. 

OiUis  (ft  Co,  V.  Nelson  <ft  Donalson,  275. 

The  verbal  declarations  of  a  defendant  may  be  given  in  evidence  even 
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to  charge  land  with  a  servitude,  when  they  tend  to  intermpt  pre- 
scription. 

Ibid, 

He  to  whom  a  servitude  is  due  has  a  right  to  make  all  the  works  neces- 
sary to  use  and  preserve  the  same.  Such  works  are  at  his  expense, 
and  not  at  the  expense  of  the  owner  of  the  estate  which  owes  the 
servitude,  unless  the  title  by  which  it  is  established  shows  the  con- 
trary. 

Ibid, 

If  the  proprietor  of  two  estates  between  which  there  exists  an  apparent 
sign  of  servitude,  sell  one  of  those  estates,  and  if  the  deed  of  sale 
be  silent  respecting  the  servitude,  the  same  shall  continue  to  exist 
actively  or  passively  in  favor  or  upon  the  estate  which  has  been  sold. 

Ibid. 

There  may  be  different  kinds  of  rights  to  estates :  1st,  a  full  and  entire 
property;  2d,  a  right  to  the  mere  use  and  enjoyment;  3d,  a  right 
to  certain  services  due  upon  the  estate. 

CantreUe  v.  Roman  C,  Con,  of  SL  James,  442. 

SHERIFF. 

It  is  essential  to  the  perfection  of  a  sheriff's  sale  that  the  purchaser 
should  substantially  comply  with  the  terms  of  adjudication,  which 
is  the  condition  upon  which  the  property  is  to  be  his.  The  price 
must  be  paid  or  the  proper  sureties  offered  when  the  sale  has  been 
made  on  a  credit,  otherwise  the  Sheriff  shall  expose  to  sale  anew  the 
thing  seized  and  adjudge  it  to  another  x>^rson.  Therefore,  every 
sale  upon  execution,  which  is  not  completed  by  the  payment  of  the 
price  to  the  Sheriff,  is  null. 

Haynes  v.  Breatix  et  oL,  142. 

Where  a  creditor  enters  satisfaction  upon  the  execution  to  the  amount 

of  the  bid,  at  the  time  of  the  adjudication,  it  might  be  regarded  as 

a  waiver  of  the  right  to  insist  upon  payment  in  currency  to  the 

Sheriff. 

Ibid, 

A  Sheriff  must  make  a  return  of  the  WTit  on  the  return  day,  but  he  may 
retain  a  copy  in  order  to  carry  out  his  execution.  Act  of  1855,  No. 
199. 

WaUis  V.  Bourg,  SJien'ff,  ^  «&.,  17a 

One  who  retains  money  deposited  in  Ids  hands  as  Sheriff,  after  he  has 
ceased  to  act  as  such,  will  continue  subject  to  the  summary  process 
provided  by  law  for  the  benefit  of  suitors  where  such  officers  are 
concerned. 

Orayson  v.  Paris,  256. 

See  Sale,  Judicial. 
See  Seqttestration. 
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Where  the  shipper  of  goods  took  a  bill  of  lading  with  the  endorsement 
upon  the  margin  '*  weight  and  contents  uyiknoicn^"  and  on  the  arrival 
of  the  vessel  at  New  Orleans  they  were  condemned  by  the  Port  War- 
den to  be  sold  as  damaged  goods — Held:  That  under  such  a  bill  of 
lading,  the  common  carrier  has  complied  with  his  contract  when 
he  has  delivered  the  box  externally  in  good  order  and  condition; 
and  the  burden  of  proof  rests  on  the  consignee  to  show  that  the 
contents  of  the  box  were  in  good  order  and  condition  at  the  time 
of  the  shipment. 

Went  worth  v.  Ship  Realm  eicds,,  18. 

The  master  of  a  ship  or  other  vessel  has  no  general  authority,  as  such, 
to  sign  a  bill  of  lading  for  goods  which  are  not  put  on  board  the 
vessel;  and  for  the  want  of  such  authority,  the  owners  of  a  ship  are 
not  responsible  to  parties  taking  a  bill  of  lading  which  has  been 
signed  by  the  master  without  receiving  the  goods  on  board. 

Fellows  y.  Steamer  R.  W.  Powell  et  als, ,  316. 

See  Attachment. 
See  SaiiE. 

SIMULATION. 

Where  there  was  an  actual  delivery  by  the  vendors  of  a  steamboat  to 
the  vendee,  and  the  vendors,  who  were  the  captain  and  clerk  of  the 
boat  at  the  time  of  the  sale,  afterwards  engaged  their  services  to 
the  vendee  and  took  charge  of  the  boat  for  him — Held:  That  it 
could  not  be  considered  possession  of  the  vendors,  by  a  precarious 
title,  giving  rise  to  the  presumption  of  simulation. 

Efiglandy.  Commercial  Ins,  Co.  of  Ohio  et  al,,  5. 

See  Evidence. 

SLAVES  AND  STATU  UBERI. 

Under  the  Act  of  1840,  the  mere  fact  of  a  slave  being  found  on  board 
of  a  boat  without  a  written  permission,  creates  a  presumption 
against  the  owners  of  a  boat,  that  such  slave  was  received  with  the 
intention  of  depriving  his  master  of  him  or  of  transporting  him  out 
of  the  State,  or  from  one  part  of  the  State  to  another;  and  this  pre- 
sumption cannot  be  destroyed  but  on  testimony  of  at  least  two  wit- 
nesses not  employed  on  board  such  vessel,  and  on  corroborating 
circumstances. 

PelJtam  v.  Steamboat  Messengei*  et  als. ,  99. 

The  requirement  of  this  statute  of  1840,  that  the  witnesses  called  to  re- 
but the  presumption  must  be  such  as  are  not  employed  on  the  ves- 
sel, refers  to  the  time  when  they  are  called  to  testify.  The  fact 
that  they  have  at  a  period  past  been  employed  on  the  vessel,  will 
be  no  objection  to  their  testimony  if  it  be  shown  that  at  the  time 
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SLAVES  AND  STATU  LIBERI,  (Continued.) 

they  were  summoned  to  give  their  testimony  they  were  })ona  fide 

engaged  in  some  other  employment. 

Ihid. 

SOLIDARITY. 

See  Bills  of  Exchange,  Arc 
See  Offences. 

SUBROGATION. 

Subrogation  takes  place  of  right  for  the  beuetit  of  him  who,  being 
himself  a  creditor,  pays  another  creditor  whose  claim  is  preferable 
to  his,  by  reason  of  his  privileges  or  mortgages. 

XpUJe}^  <e  Allen  V.  Their  Creditors,  292. 

SUCCESSIONS. 

The  widow  is  only  the  usufnictuiU-y  of  tlie  homestead  conferred  under 
the  Act  of  1852;  the  naked  ownership  is  in  her  children;  and  there- 
fore, no  debt  due  by  the  mdow  to  the  successjpn  of  her  husband, 
can  be  offsetted  against  the  homestead,  so  as  to  diminish  the  cap- 
ital of  the  same. 

Succession  of  Schexntofdre,  195. 

Where  the  succession  is  less  than  one  thousand  dollars  a  special  mort- 
gage cannot  oppose  the  allowance  of  a  homestead  to  the  children. 

IhUl 

A  thii'd  possessor  of  property  which  is  subject  to  a  mortgage  and  ven- 
dor's privilege — having?  been  pui'chascd  at  a  probate  sale  of  succes- 
sion property — has  no  right  to  plead  a  want  of  registry  of  such 
mortgage  where  it  appears  that  he  was  one  of  the  subscribing 
^Wtnesses  to  the  proces-verbal  of  the  sale  of  the  property. 

Browny'Adm^r,  v.  Sadler,  206. 

The  stei)-father  is  not  an  heir  at  law  to  the  step-son. 

Skipiciih  <t  Osborne  v.  Lea,  247. 

The  widow  is  not  bound,  under  the  homesead  Act  of  1852,  p.  172,  to 
postpone  her  action  until  the  final  liquidation  of  the  estate.  Such 
a  siut,  however,  must  carry  with  it  a  -^drtual  renunciation  of  the 
community. 

Mary  P.  Harbour  v.  Haynes,  Adm*r,  254. 

When  the  widow  shows  by  proof  her  necessitous  circumstances,  it  is  not 
requisite  for  her  to  prove  that  her  husbapd  had  no  descendants 
fi*om  any  prior  marriage  in  order  to  be  relieved  from  giving  the  se- 
curity required  of  usufructuaries  under  the  Code. 

i»^  Ibid. 

Any  remisMOttssBSSe-jio^^efrs  is  an  advance  on  their  portion  in  the  sue- 
cessipjj^^n^g,  therefoi^^  subject  to  coUation. 


/     ^  '  N    ''  \  LeBlancY,  Bei'iant  el  rda.,  294. 
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A  debt  to  the  iiuccession,  not  yet  due,  Ik  susceptible  of  pai*titiou. 

IhUL 

lu  euHe  the  debtor  refuse  or  ueglect  to  (tccept  au  iuueritance,  to  the 
prejudice  of  his  creditors,  theif  may  accept  the  same,  and  exercise 
all  his  rights  in  the  manner  provided  for  under  the  title  of  succes- 
sions; and  they  are  authorized,  by  viiiiue  of  the  action  given  by  this 
section,  to  exercise  all  the  rights  which  the  debtor  could  do  for  re- 
covering possession  of  the  property  to  which  he  is  entitled,  in  order 
to  make  the  same  available  to  the  payment  of  their  debts. 

Mavthd  A,  (rardner  v.  Montague,  299. 

Au  heir  who  subsequently  accept^^d  the  sucrcession  of  his  mother,  after 

his  creditors  had  been  substituted,  cannot  be  received  to  enquire, 

at  least  as  against  a  third  innocent  possessor,  into  the  legality  of  the 

proceedings  which  transpired  before  the  acceptance. 

IbiiL 

See  Clebks  of  C'oubt. 

See  DowBY. 

See  ExEf'i'TOBH  and  Admintstbatobs. 

SURETY. 

A  surety  who  pays  a  judgment,  and  is  thereby  subrogated  to  the  rights 
of  the  creditor  against  the  principal  debtor,  may  issue  execution  on 
the  judgment  in  the  name  of  the  creditor  for  the  recovery  of  the 
amount  which,  as  surety,  he  has  paid. 

(MHuelt/ \.  Uonry,  Sheriff,  et  ill.,  108. 

Where  a  drawer  gives  two  endorsers  as  co-sureties,  the  one  that  endoi'ses 

first  is  liable  to  the  other  for  the  whole  debt. 

Ibid, 

A  surety  has  no  interest  in  enquiring  into  a  suit  further  than  to  be  as- 
sured of  his  subrogation  when  he  makes  payment.  He,  therefore, 
cannot  complaiTi  of  irregularity  in  the  proceedings  when  tht^y  do 
not  affect  him. 

Hemieii  w  }V*Mj(I  et  (fL,  263. 

The  surety  is  entitled  to  the  benefit  of  all  the  securities  in  the  hands  of 
the  creditora,  and  if  any  of  them  is  lost  by  liis  acts,  negject,  or  want 
of  dne  diligence,  he  is,  to  that  extent,  dischai-ged. 

Sifccessiott  of  Fruit,  357. 

A  surety  on  a  tutor's  bond  luis  a  right  to  demand  the  eancellation  of  the 

bond,  when,  without  his  consent,  any  of  his  co-sureties  are  releasexl 

by  a  judgment  homologating  the  j^roceedings  of  a  family  meeting 

which  consented  to  the  erasure  of  the  name  of  the  co-surety  from 

the  bond.  * 

Ibid. 

The  discharge  of  the  sm-ety,  under  the  article  of  the  Code,  only  takes 
place  to  the  extent  to  which  the  acts  of  the  creditor  have  preju- 


^ 
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SURETY,  (CoiUinued.)  f 

diced  the  recourse  of  the  surety  for  reimbursement  of  what  he  may 

be  obliged  to  pay  under  his  contract  of  suretyship. 

Ibul. 

The  action  of  any  of  the  sureties  with  their  principal,  cannot  bind  the 
creditors  to  whom  the  purchase  price  is  due. 

Miller  &  Co.  v.  Steamer  S.  F,  J.  Trabue  et  (d.,  375. 

In  order  to  bind  the  surety  on  an  appeal  bond,  it  is  necessary  to  require 
the  creditor  to  point  out  property  on  the  neglect  or  refusal  of  the 
debtor  to  do  so.     The  demand  on  both  parties  is  essential. 

Perkins  v.  Bard  el  al.,  443. 

The  surety  is  discharged,  when,  by  the  act  of  the  creditor,  the  subroga- 
tion to  his  rights,  mortgages  and  privileges,  can  no  longer  be  ope-  i 

rated  in  favor  of  the  surety. 

Kennedy  v.  Bossiere,  445. 

See  AppKATi. 

See  Attachment. 

See  Marrtrd  Women. 

See  Principal  and  Agent. 

TAXES,  TAX  SALES  AND  TAX  COLLECTORS. 

It  is  not  the  State  tax  roll  which  creates  the  indebtedness  for  the  local 
tax,  it  is  the  (yrdinance  which  levies  the  tax.  Hence  a  person  who 
has  removed  with  his  property  out  of  the  State,  after  the  assess- 
ment of  the  State  tax,  but  before  any  local  tax  is  assessed,  is  not 
indebted  for  such  local  tax. 

Templeton  v.  Levee  Commissionersy  117. 

An  assessment  for  levee  purposes  is  not  a  tax  within  the  meaning  of  the 
article  123  of  the  Constitution  of  1852. 

Richardson  v.  Morgan^  CoUecior,  et  al.,  429, 
See  Appeal. 
See  Levees.  ^*""**'^ 


See  New  Orleans.  ^  ' »    "'■:  : 

-«-   , '   •  >■ 

See  Registry.  ,  *».^^  .-u,'*' 

TITLE,  PRECARIOUS.  |  /f         ,.  <^  ■  '        \ 


% 


See  Simulation.     *%^       ^  sjc 


TRUST,  PUBLIC.  \  , .  ^  *' 

See  New  Orleans.  v*      **.  '  / 

TUTORS  AND  TUTORSHIP. 


/ 


With  regard  to  aU  contracts  between  the  tutor  and  the  ward  who  has 
become  of  age,  the  text  of  the  law  is  explicit:  these  are  null  and 
void  if  not  preceded  by  a  full  settlement  of  the  tutorship.  But  as 
regards  other  fiduciary  trusts,  the  prohibition  is  not  so  general, 
and  for  obvious  reasons. 

Vamoickle  v.  Matki,  325. 
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TUTORS  AND  TUTORSHIP,  (Continued.) 

Where  an  nnder  tutor  acts  coUosiyely  and  corruptly  to  defraud  the 
minor,  it  will  justify  his  removal  from  office;  and  damages  will  be 
awarded  against  him  on  proof  of  the  loss  sustained  by  his  fraudu- 
lent conduct. 

MarkSy  Undei'  Tut(yi\  v.  Mary  A,  WUkouskl  et  al,,  341. 

Where  letters  of  tutorship  set  forth  that  the  party  had  **  complied  with 
the  requisitions  of  the  law  to  entitle  him  to  letters  of  tutorship,  "  it 
is  evidence  that  bond  had  been  given. 

Smith  V.  Mr.  and  Mrs.  Porter^  370. 

A  tutor  cannot  proceed  to  sell  succesion  property,  by  an  order  of  the 
court,  without  the  advice  of  a  family  meeting. 

Succession  of  Mrs.  Webei\  420. 

Creditors  have  a  two-fold  remedy:  to  proceed  against  the  tutor  in  the 

usual  way,  or  to  provoke  the  appointment  of  an  administrator,  a 

sale  by  whom  does  not  require  a  family  meeting. 

Jbid. 

The  heirs  having  a  mere  residuary  interest  in  the  estate  thus  adminis- 
tered, the  payment  of  the  debts  must  be  effected  even  without 
reference  to  the  appraisement  of  the  property  to  be  adjudicated.  • 

The  mandate  of  the  executors  is  primarily  to  see  that  the  intentions  of 
the  testator  as  expressed  in  the  will  are  carried  out.  The  adminis- 
trator is  appointed  to  pay  debts  and  deliver  the  estate  to  the  heirs. 
The  curator  of  a  vacant  estate  must  sell,  pay  debts,  and  pay  residue 
into  the  State  Treasury.  The  mission  of  the  tutor  is  to  administer 
the  estate  of  the  minor,  and  he  may  administer  any  succession  fall- 
ing to  him. 

Ibid.    • 

A  meeting  of  the  family  must  declare  that  the  sale  or  mortgage  of  a 
minors's  estate  is  of  absolute  necessity,  or  to  his  evident  advantage. 

Ibid. 

By  the  Court: — ^Where  there  is  such  irregularity  in  the  decree  ordering 

the  sale  of  minors'  property,  as  to  render  it  Hable  to  a  reversal  on  a 

suspensive  appeal,  which  Irtill  appears  to  be  open  to  the  under- 

tiitor,  we  wHTnot  c6&ip^  the  purchaser  to  comply  with  the  terms 

of  sale.  \ 

Ibid. 

USUFRUCT. 

See  Successions. 

WAIVER. 

See  Bills  of  Exchange,  &c. 

« 

WARRANTY. 

See  Sale. 
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WILLS. 

See  Donations. 

WITNESS. 

A  party  to  a  siiit  caiiuot  be  received  as  a  witness  if  he  in  liable  for  eostK ; 
he  cannot  in  such  ease  be  considered  as  testifying  against  his  iu- 
terest. 

Bnim  V.  JSteirarf,  22. 

The  exclusion  of  the  citizen  from  giving  evidence  is  somewhat  opiK>sed 
to  natui'al  liglit,  and  oiight  not  to  be  extended  beyond  the  letter  of 
the  law. 

PeJham  v.  Stemaboat  Messengm^  ef  aL^  99. 

One  of  several  plaintiffs  cajinot  release  his  co-plaintiffs  from  the  i^ay- 
mcnt  of  costs,  in  order  to  make  them  disinterested  witne^Bses. 

Rosdlus  et  al.  v.  Brtrelli  ei  al.^  38(5. 

Where  the  interest  of  a  witness  is  neutralized,  he  is  competent. 

Rhodes  et  als.  v.  3fyers  et  ftls.,  398. 

A  witness  must  not  be  interested,  either  directly  or  indirectly,  in  the 
cause. 


Kennedy  v.  Bossiere,  445. 


See  Cbiminal  Law. 
See  EviDBNCE. 
See  SiiAVEs,  &c. 
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